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To  the  Senate: 

In  response  to  a  resolution  of  the  Senate,  dated  February  2(5,  1908, 
requesting  the  President — 

if  not  incompatible  with  the  public  interest,  to  communicate  to  the  Senate  the 
correspondence  with  the  Government  of  Venezuela  in  relation  to  pending  contro- 
versies with  that  Government  concerning  wrongs  done  to  American  citizens  and 
corporations  in  that  country  by  said  Government — 

I  transmit  herewith  a  report  by  the  Secretary  of  State,  with  ac- 
companying papers. 
Respectfully  submitted. 

Theodore  Roosevelt. 
The  White  House, 

March  31, 1908. 

3 


206547 


The  President: 

Pursuant  to  the  following. resolution  of  the  Senate,  dated  Feb- 
ruary 26,  1908  : 

Resolved,  That  the  President  be  requested,  if  not  incompatible  with  the 
public  interest,  to  communicate  to  the  Senate  the  correspondence  with  the  Gov- 
ernment of  Venezuela  in  relation  to  pending  controversies  with  that  Govern- 
ment concerning  wrongs  done  to  American  citizens  and  corporations  in  that 
country  by  said  Government, 

I  submit  herewith: 

1.  Memoranda  of  the  law  officer  of  the  Department,  dated  May  24, 
1906,  covering  the  following  claims  against  the  Government  of  Vene- 
zuela, namely:  Claim  of  A.  F.  Jaurett,  claim  of  the  Orinoco  Cor- 
poration, claim  of  the  Orinoco  Steamship  Company,  claim  of  the 
United  States  and  Venezuela  Company,  and  claim  of  the  New  York 
and  Bermudez  Company. 

2.  Reports  of  Hon.  W.  J.  Calhoun,  special  commissioner  to  Vene- 
zuela, dated  January  29,  1906,  and  November  22,  1906,  respectively, 
in  the  cases  of  (a)  the  New  York  and  Bermudez  Company  and  (&) 
the  United  States  and  Venezuela  Company. 

3.  Diplomatic  correspondence  between  the  Governments  of  the 
United  States  and  Venezuela,  comprising  the  instructions  of  the 
Department  to  the  American  legation  at  Caracas,  and  the  dispatches, 
including  inclosures,  from  the  legation  to  the  Department. 

Respectfully  submitted. 

Elihu  Root. 
Department  of  State, 

Washington,  March  07, 1908. 

5 


The  President: 

Pursuant  to  the  following. resolution  of  the  Senate,  dated  Feb- 
ruary 26,  1908  : 

Resolved,  That  the  President  be  requested,  if  not  incompatible  with  the 
public  interest,  to  communicate  to  the  Senate  the  correspondence  with  the  Gov- 
ernment of  Venezuela  in  relation  to  pending  controversies  with  that  Govern- 
ment concerning  wrongs  done  to  American  citizens  and  corporations  in  that 
country  by  said  Government, 

I  submit  herewith: 

1.  Memoranda  of  the  law  officer  of  the  Department,  dated  May  24, 
1906,  covering  the  following  claims  against  the  Government  of  Vene- 
zuela, namely:  Claim  of  A.  F.  Jaurett,  claim  of  the  Orinoco  Cor- 
poration, claim  of  the  Orinoco  Steamship  Company,  claim  of  the 
United  States  and  Venezuela  Company,  and  claim  of  the  New  York 
and  Bermudez  Company. 

2.  Reports  of  Hon.  W.  J.  Calhoun,  special  commissioner  to  Vene- 
zuela, dated  January  29,  1906,  and  November  22,  1906,  respectively, 
in  the  cases  of  (a)  the  New  York  and  Bermudez  Company  and  (&) 
the  United  States  and  Venezuela  Company. 

3.  Diplomatic  correspondence  between  the  Governments  of  the 
United  States  and  Venezuela,  comprising  the  instructions  of  the 
Department  to  the  American  legation  at  Caracas,  and  the  dispatches, 
including  inclosures,  from  the  legation  to  the  Department. 

Respectfully  submitted. 

Elihu  Root. 
Department  of  State, 

Washington,  March  07, 190$. 

5 


CLAIMS  OF  AMERICAN  CITIZENS 
AGAINST  VENEZUELA. 


TABLE  OF  CONTENTS. 


V&ge. 

Claim  of  A.  F.  Jaurett 9 

Claim  of  the  Orinoco  Corporation 37 

Claim  of  the  Orinoco  Steamship  Company 53 

Claim  of  the  United  States  and  Venezuela  Company 91 

Claim  of  the  New  York  and  Bermudez  Company . ." 119 

8 


IN  THE  MATTER  OF 
THE  EXPULSION  OF  A.  F.  JAURETT  FROM  VENEZUELA. 


CONTENTS. 


Pace. 

Memorandum  giving  facts 13-20 

Events  leading  to  expulsion 13 

Rumors  of  revolution 13 

Article  in  New  York  Herald 13 

Jaurett  suspected  of  being  author  of  article 13 

Denial  of  responsibility  by  Jaurett 13 

Expulsion  of  Jaurett 13-14 

Decree  published  in  Official  Gazette 13 

Section  of  Constitution  cited  as  authority 13 

Ordered  to  leave  in  twenty-four  hours 14 

Efforts  to  secure  extension  of  time 14 

Departure  from  Venezuela 14 

Presentment  of  claim  to  Department 14-16 

In  person  by  Jaurett 14 

Memorial  submitted 15 

Jaurett' s  view  of  cause  of  expulsion 15 

Demand  for  indemnity 16 

Reply  of  Venezuelan  Uovernment 16 

Jaurett  lived  as  French  citizen 16 

Violated  law  by  engaging  in  politics 16 

Articles  6  and  7  of  Law  of  Foreigners 16 

Immediate  payment  demanded 16 

Reply  of  Department  to  Venezuelan  Government 16-17 

Evidence  of  Jaurett's  American  citizenship 16 

Did  not  engage  in  politics 16 

Appointed  consul  of  Panama 17 

Venezuela's  reply  to  demand  for  immediate  payment 17-18 

Reiterate  former  charges 17 

Engaged  in  politics 17 

Deprived  Jaurett  of  protection 17 

Quotation  from  Secretary  Frelinghuysen  to  Mr.  Lowell  of 

April  25,  1882 17 

Attack  upon  Jaurett's  character 17 

Invented  false  news  for  the  press 17 

Cite  Francis  Carroll's  case 18 

Reiterate  denial  of  right  to  indemnity 18 

Quote  Mr.  Webster  to  Mr.  Peyton  of  January  6,  1842 18 

Instructions  to  continue  to  press  matter 18 

Attacks  upon  Jaurett's  character 18 

Article  in  El  Constitutional 18 

Reported  confirmation  by  French  minister 18 

Refutation  of  charges 19 

Jaurett's  letter  in  reply 19 

Registered  as  an  American  citizen 19 

Did  not  engage  in  politics 19 

Had  not  cabled  newspapers  for  six  months  previous 19 

Reported  impartially  events  in  Venezuela 19 

Papers  forwarded  by  Jaurett 19 

Naturalization  papers 19 

Testimonial  from  French  legation  to  Venezuela 19 

Denial  of  French  minister  that  he  confirmed  reports  regarding 

Jaurett 19 

Letter  from  Consul-General  Guenther,  Frankfort 19 

11 


12  CONTENTS. 

Page. 

Statement  of  the  law 20-26 

Jaurett  protected  by  laws  of  Venezuela 20 

Power  of  expulsion  inherent  in  sovereignty 20 

Exercise  of  power  in  United  States. .'. 20-21 

Exclusion  of  anarchists 21 

Recognized  by  Supreme  Court  and  Department 21 

Expulsion  considered  in  international  aspect 21-30 

Quotation  from  Bonfils 21-22 

Discussion  by  Fiore 22 

Bluntschli's  view 22 

Discussion  by  Pradier-FodSre* 22-23 

Extract  from  Von  Bar  in  Journal  du  Droit  International  Prive*  for 

1886 23-24 

Extract  from  Rolin-Jacquemyns  in  Revue  de  Droit  International 24-25 

Von  Bar's  view  on  demanding  indemnity 25 

Views  on  manner  of  expulsion,  by  Calvo  and  Rivier 25-26 

Wiener  Case 26 

Hollander  Case 26-30 

Practices  of  other  countries  ( Venezuelan  arbitrations) 30-31 

BoffoloCase 31-35 

Quotation  from  opinion  of  umpire 31-35 

Same  in  principle  as  Jaurett  Case 35 

Question  of  amount  of  indemnity 35-36 

Can  not  be  reduced  by  character  of  claimant 35 

Jaurett's  claim  for  $25,000 35 

Sum  not  excessive 36 

Conclusions 36 

Demand  should  be  made  for  settlement  in  full 36 

Advisability  of  arbitration .♦ 36 

Submission  to  Secretarv  of  State 36 


MEMORANDUM. 


May  24,  1906. 

During  the  months  of  September  and  October,  1904,  there  were 
rumors  in  Venezuela  that  a  revolution  was  about  to  take  place,  and 
several  prominent  men  of  Caracas,  and  large  numbers  of  others 
throughout  the  Republic,  were  incarcerated  on  suspicion  of  being 
connected  with  the  scheme  to  overthrow  General  Castro.  (Dispatch 
No.  330  from  Caracas,  September  26,  1904.) 

On  the  15th  of  October,  1904,  an  article  appeared  in  the  New 
York  Herald,  dated  at  Washington,  which  stated  that  according  to 
private  advices  received  a  formidable  revolution  against  President 
Castro  was  imminent,  that  Venezuelan  army  officers  were  arranging 
the  uprising,  that  hundreds  of  arrests  had  been  made  to  check  the 
movement,  and  that  large  numbers  of  persons  were  fleeing  from 
towns  and  cities  to  the  country  in  fear  of  imprisonment. 

The  issue  of  the  Herald  in  which  this  article  appeared  arrived 
in  Venezuela  on  October  24,  and  the  following  morning  El  Consti- 
tucional,  the  principal  newspaper  of  Caracas,  printed  an  editorial 
denying  the  report  in  the  Herald  and  demanding  a  reply  from  Mr. 
A.  F.  Jaurett,  a  naturalized  American  and  correspondent  of  the 
New  York  Herald,  as  to  whether  he  was  guilty  of  sending  the  false 
report.  Mr.  Jaurett  denied  responsibility  for  the  article  in  an  edi- 
torial the  following  morning,  and  also  telegraphed  the  Herald  that 
it  was  entirely  false  and  requested  them  to  rectify,  which  was  done 
in  the  Herald  of  October  27,  copies  of  which  arrived  in  Caracas  on 
November  9. 

In  his  dispatch,  No.  343,  of  October  26,  1904,  transmitting  docu- 
ments from  which  above  information  was  received,  Mr.  Hutchinson, 
charge,  stated  that  "  it  is  possible  that  the  Government  here  is  trying 
to  get  rid  of  Mr.  Jaurett's  presence  in  this  country." 

The  action  of  Mr.  Jaurett  in  denying  responsibility  for  the  false 
report  and  in  directing  the  Herald  to  rectify  it  appeared  to  be  satis- 
factory to  the  Venezuelan  press  and  the  incident  was  thought  to  be 
closed.  However,  in  the  Official  Gazette  issued  Saturday  evening, 
November  12,  1904,  a  decree  was  published,  signed  by  Provisional 
President  Castro,  ordering  Jaurett's  expulsion  from  Venezuelan 
territory,  giving  as  the  reason  therefor  that  he  was  "  notoriously 
prejudicial  to  public  order,"  and  citing  clause  22  of  article  80  of  the 
national  constitution  as  the  authority  under  which  the  decree  was 
issued.  This  portion  of  the  constitution,  which  appears  in  Section 
IV  of  Title  VI,  enumerating  the  powers  of  the  Federal  Executive, 
reads  as  follows: 

To  forbid,  when  so  deemed  expedient,  the  admission  into  the  national  terri- 
tory* or  to  repel  therefrom,  foreigners  who  have  no  established  domicile  in  the 
country. 
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The  following  morning,  Sunday,  at  8.20  a.  in.,  the  prefect  of  police 
called  upon  Mr.  Jaurett  at  his  residence  and  ordered  him  to  repair 
immediately  to  the  governor.  Mr.  Jaurett  accordingly  called  upon 
the  governor,  who,  through  his  secretary,  acquainted  him  with  the 
decree  of  expulsion  and  formally  ordered  him  to  quit  the  territory 
of  Venezuela  in  twenty-four  hours,  giving  as  his  reason  for  so  drastic 
an  act  that  it  was  "  by  order  of  higher  authority." 

On  leaving  the  governor,  Mr.  Jaurett,  in  company  with  Mr.  Hutch- 
inson, the  American  charge,  with  whom  he  had  communicated  by 
telephone,  called  at  the  residence  of  the  minister  for  foreign  affairs, 
and  the  charge  asked  if  he  could  not  arrange  that  Mr.  Jaurett  should 
have  until  the  sailing  of  the  steamer  leaving  one  week  later,  as  it 
would  take  Mr.  Jaurett  several  days  at  least  to  settle  his  business  and 
private  affairs,  which  had  grown  to  quite  a  great  extent  since  his 
arrival  in  the  country,  some  eight  years  before.  The  minister  was 
surprised  to  learn  of  the  expulsion,  although  Mr.  Jaurett  was  consul 
of  Fanama  and  should  have  had  his  exequatur  revoked  by  the  minister 
before  the  expulsion.  The  minister  promised,  however,  to  see  the 
minister  of  the  interior.  Later  the  minister  for  foreign  affairs  called 
on  Mr.  Hutchinson  and  informed  him  that  the  respite  could  not  be 
granted,  and  added  that  his  Government  had  accumulated  a  great 
deal  of  proof  against  Jaurett  in  the  matter  of  sending  telegrams 
abroad  which  were  prejudicial  to  the  good  order  of  the  country.  In 
the  meantime,  Jaurett  had  telegraphed  President  Castro,  who  had 
left  the  day  before  for  a  distant  point  in  the  country,  asking  a  week's 
delay,  in  consideration  of  the  valuable  services  rendered  the  Vene- 
zuelan Government  during  the  blockade  period  in  1902.  After  Charge 
Hutchinson's  efforts  with  the  ministers  had  failed,  he  also  sent  a  tele- 
gram to  President  Castro  asking  if  he  could  not  concede  Mr.  Jaurett 
until  the  21st  of  the  month  for  the  settlement  of  his  affairs,  but  Presi- 
dent Castro  failed  to  reply  to  either  Mr.  Jaurett  or  Mr.  Hutchinson. 
(See  dispatch  from  Caracas,  No.  357,  November  13,  1904.) 

The  events  following  the  unsuccessful  attempts  to  get  an  exten- 
sion of  time  are  related  by  Mr.  Jaurett  in  his  letter  to  the  Depart- 
ment of  December  2,  1904,  as  follows: 

Time  was  pressing,  and  seeing  I  could  obtain  no  delay,  at  1  p.  in.  I  went 
about  as  one  demented,  endeavoring  to  purchase  trunks  in  which  to  pack  my 
clothing  and  such  effects  as  I  could  take  with  me.  But  all  stores  were  closed, 
it  being  Sunday,  and  had  it  not  been  for  the  kindness  of  two  foreign  ministers 
and  some  i>ersonal  friends  who  placed  trunks  at  my  disposal,  I  would  have  been 
compelled  to  abandon  everything.  On  the  day  following,  at  7.30  a.  m.,  fol- 
lowed by  the  police,  I  was  on  my  way  to  the  railway  station,  where  I  was  met 
by  nearly  all  the  diplomatic  corps;  an  hour  later  I  was  Journeying  toward  the 
United  States,  leaving  behind  me,  to  my  regret  and  against  my  will,  a  residence, 
filled  with  works  of  art,  which  I  had  occupied  for  eight  years,  interests  of  all 
kinds,  a  newspaper  office,  funds  in  bank,  etc.  In  short,  a  cyclone  falling  sud- 
denly uiKHi  a  homestead  could  scarcely  have  had  more  disastrous  effects  than 
had  this  decree  of  Provisional  President  Castro  in  forcing  me  to  leave  Ven- 
ezuela within  twenty-two  hours. 

Mr.  Jaurett  called  personally  at  the  Department  about  the  20th 
of  Xoveml)cr,  1004,  and  as  the  result  of  his  interview  the  Depart- 
ment, on  November  20,  telegraphed  Mr.  Hutchinson  as  follows: 

It  is  represented  that  Albert  Felix  Jaurett,  an  American  citizen,  expelled 
from  Venezuela  by  Kxecutive  decree.  The  expulsion  appears  to  be  contrary  to 
Venezuelan  constitution  and  international  law.     Further  represented  that  Mr. 
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Jaurett  hns  beeii  damaged  in  person  and  property  in  the  sum  of  $25,000. 
Advise  Venezuelan  Government  that  if  facts  are  substantially  as  represented 
the  United  States  Government  will  expect  prompt  payment  of  full  indemnity. 

This  telegram  was  confirmed  by  the  Department's  letter  of 
December  1,  1904,  reading  as  follows: 

Confirming  the  Department's  telegram  of  the  29th  ultimo,  I  have  to  say  that 
Mr.  Albert  Felix  Jaurett,  an  American  citizen  since  August  6,  1894,  represents 
to  the  Department  that  he  was,  on  Sunday  morning,  November  13,  1904,  expelled 
from  Venezuela  by  Executive  decree,  a  printed  copy  of  which  is  filed  with  the 
Department.  By  the  terms  of  this  decree  he  was  expelled  by  the  Executive  in 
pursuance  of  clause  22  of  article  80  of  the  constitution  of  Venezuela.  The  de- 
cree assigns  no  specific  reason  for  the  expulsion  and  upon  its  face  appears  to 
be  wholly  arbitrary,  as  it  is  clearly  unauthorized  by  the  mentioned  article  of 
the  constitution  under  which  the  decree  of  expulsion  purports  to  have  been 
passed.  Mr.  Jaurett  represents  that  he  has  lived  in  Venezuela  since  March,  1896, 
till  November  14,  1904,  when  he  left  Venezuela  in  obedience  to  the  command  of 
the  said  decree  on  the  vague,  intangible  ground  that  he  was  notoriously  prej- 
udicial to  the  public  order.  He  represents  that  during  the  entire  period  of  his 
residence  in  Venezuela  he  was  involved  in  no  litigation  of  any  kind,  nor  in  any 
dispute  or  controversy  with  the  authorities;  that  he  never  intermeddled  in 
Venezuelan  politics,  and  that  he  at  all  times  yielded  lojral  obedience  to  the  laws 
and  authorities  of  Venezuela.  He  further  represents  that  he  founded  the  Vene- 
zuela Herald  at  Caracas  in  1896;  that  it  was  a  valuable  property;  that  he  pub- 
lished and  managed  the  business  of  the  newspaper  in  his  own  person,  and  that  the 
suspension  of  the  publication  was  involved  in  and  followed  his  own  expulsion; 
that  he  was  also  engaged  in  other  valuable  businesses,  as  agent  of  the  Associated 
Press,  as  representative  of  the  Renter  Telegram  Company,  and  as  agent  of  the 
committee  of  foreign  bondholders,  all  of  which  businesses,  as  well  as  other 
valuable  business  employments,  have  been  lost  to  him  by  reason  of  his  expul- 
sion; that  on  Sunday  morning,  November  13,  1904,  a  Venezuelan  official  called 
and  asked  him  to  go  and  see  the  governor ;  that  he  accordingly  went,  in  company 
with  the  American  charge1,  and  thereupon  the  governor  ordered  him  to  leave 
the  country  in  twenty-four  hours ;  that  he,  Jaurett,  represented  to  the  governor 
that  he  could  not,  on  Sunday,  withdraw  his  money  from  the  bank  nor  collect 
his  bills  and  pay  his  debts,  and  in  response  thereto  the  governor  informed  him 
that  there  was  no  explanation  to  be  given  and  that  he,  Jaurett,  must  leave  the 
country ;  that,  accordingly,  at  half-past  7  o'clock  next  morning  he  was  compelled 
to  leave  Venezuela,  abandoning  his  house  and  its  valuable  contents  and  all  of 
his  other  interests  and  businesses,  and  was  compelled  to  sell  certain  securities 
which  he  held  at  large  sacrifices,  his  loss  thereon  approximating  $4,000,  and  that 
by  his  other  losses  growing  out  of  his  expulsion  and  the  suspension  of  his  news- 
paper and  from  the  loss  of  his  valuable  employments,  and  by  the  indignity  in- 
flicted upon  him  as  a  citizen  of  the  United  States  and  the  violation  of  his  per- 
sonal rights  and  liberties,  he  has  been  damaged  in  the  sum  of  $25,000. 

As  the  matter  is  represented  to  the  Department,  Mr.  Jaurett  appears  to  have 
a  just  claim  for  indemnity  against  Venezuela.  You  will,  accordingly,  present 
the  claim  to  the  minister  for  foreign  affairs  and  say  that  if  the  facts  are  sub- 
stantially as  represented,  the  Government  of  the  United  States  expects  from  the 
Government  of  Venezuela  the  prompt  and  full  indemnification  of  Mr.  Jaurett 
for  the  wrongs  and  injuries  which  he  has  sustained  from  the  arbitrary  and 
illegal  action  of  its  Executive  authority. 

On  December  2,  1904,  Mr.  Jaurett  submitted  a  lengthy  memorial 
covering  the  facts  which  he  had  communicated  personally  to  the  De- 
partment, the  substance  of  which  is  embraced  in  the  above-quoted  in- 
struction to  Mr.  Hutchinson,  and  in  addition  gave  the  following  as 
his  view  of  the  reason  of  his  expulsion : 

The  true  cause  of  my  expulsion  is  that  I  was  the  only  person  in  Venezuela 
under  Castro's  regime  who  has  dared  to  at  least  utter  a  complaint  in  favor  of 
American  interests,  placing  always  my  news  agency  at  the  disposal  of  those 
unfortunate  companies.  Moreover,  having  lived  in  close  contact  with  these  Ven- 
ezuelan officers,  I  was  perfectly  acquainted  with  all  their  political  tricks,  their 
system  of  blackmail  against  foreigners,  their  habit  of  granting  concessions 
only  to  withdraw  them  later,  and  I  was  thereby  able  to  give  timely  warnlu^  to> 
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the  investors  sent  me  by  the  various  legations.  This  state  of  affairs  was  well 
known  to  the  Government,  and  it  was  equally  well  understood  that  I  was  not  to 
be  trifled  with.  Seeing  that  their  game  was  blocked,  they  resolved  to  get  rid  of 
me  at  any  cost.  It  is  but  a  short  time  since  they  endeavored  to  compass  the  as- 
sassination of  my  colleague,  Stephen  Bonsai,  living  at  my  home,  who  escaped 
as  by  a  miracle.  Warned  of  the  fate  which  awaited  me,  I  no  longer  went  out 
after  dark  except  under  the  escort  of  a  negro  of  Martinique,  who  was  wholly 
devoted  to  me.  This  alone  permitted  me  to  avoid  the  fate  they  had  in  store 
for  me. 

Therefore,  not  daring  to  openly  murder  me,  my  expulsion  was  determined  on, 
and,  under  the  flimsy  pretext  of  the  article  in  the  New  York  Herald,  the  scheme 
was  carried  out. 

In  accordance  with. the  Department's  instructions,  Mr.  Hutchinson 
presented  the  claim  to  the  minister  for  foreign  affairs  on  November 
30,  1904,  and  received  the  following  reply  on  December  6,  1904  (dis- 
patch No.  374,  December  11, 1904,  from  Caracas) : 

I  have  the  honor  to  inform  you  that  I  have  brought  to  the  notice  of  the 
Provisional  President  of  the  Republic  the  communication  which  you  sent  me 
concerning  the  indemnity  to  which  the  named  Albert  Felix  Jaurett  aspires,  and 
that  I  have  received  instructions  from  the  above  magistrate  to  give  you  the 
following  answer : 

The  above-mentioned  Jaurett,  who  lived  here  as  a  French  citizen  and  who 
according  to  your  note  appears  to  be  of  American  nationality — perhaps  because 
he  has  been  naturalized  in  the  United  States — has  taken  part  in  the  political 
questions  of  the  country  during  the  time  he  remained  here. 

As  the  most  sound  doctrine  of  international  law  teaches,  such  action  is  enough 
to  cause  a  loss  of  diplomatic  protection  which  legitimately  either  France  or  the 
United  States  might  have  accorded  him.  Further,  the  conduct  and  the  doings  of 
the  said  Jaurett  were  an  infringement  of  article  6  of  the  law  of  foreigners  of 
April  11,  11)03,  and  made  applicable  the  proceedings  which  article  7  of  the  same 
law  establishes. 

As  to  the  indemnity  to  which  you  refer,  it  is  without  doubt  the  Republic  which 
has  grounds  for  demanding  it  of  Jaurett — in  no  case  the  already-mentioned 
individual  from  Venezuela.  The  claim  which  Venezuela  has  the  right  to  bring 
against  him  amounts  to  many  accounts  of  thousands  of  dollars,  because  of  the 
grave  prejudices  which  up  to  to-day  he  has  occasioned  the  Republic  by  his  false 
and  alarming  reports  sent  by  him  to  many  papers  of  Europe  and  North  America. 

Articles  6  and  7  of  the  law  of  foreigners  referred  to  read  as  follows : 

Abt.  0.  Foreigners  domiciled  or  in  transit  must  not  mix  in  the  political  affairs 
of  the  Republic  nor  in  anything  relating  to  said  political  affairs.  To  this  end 
they  can  not — 

1.  Form  a  part  of  political  societies. 

2.  Edit  political  newspapers  or  write  about  the  interior  or  exterior  policies  of 
the  country  in  any  newspaper. 

3.  Fill  public  office  or  employment. 

4.  Take  arms  in  the  domestic  contentions  of  the  Republic. 

5.  Deliver  sj>eeehes  which  in  any  way  relate  to  the  politics  of  the  country. 
Art.  7.  Domiciled  foreigners  who  violate  any  of  the  provisions  established  in 

article  6  lose  their  character  of  foreigners  and  become  ipso  facto  subjected  to 
the  responsibilities,  burdens,  and  obligations  which  might  be  occasioned  to 
natives  through  intestine  political  contingency. 

The  purport  of  the  above  reply  was  telegraphed  the  Department  on 
December  7,  1904,  and  on  the  following  day  Mr.  Hutchinson  was  in- 
formed that  the  answer  of  the  minister  for  foreign  affairs  was  en- 
tirely unsatisfactory  in  point  of  fact  and  he  was  instructed  to  press 
for  immediate  payment  of  the  indemnity.  In  its  letter  of  December 
9.  1904,  confirming  the  above  telegram,  the  Department  added : 

The  I  depart  men  t  is  surprised  at  the  statement  made  by  the  Venezuelan  min- 
ister of  foreign  affairs,  as  it  has  abundant  evidence  as  to  the  American  citizen- 
ship of  Mr.  Jaurett,  and  has  excellent  ground  for  believing  that  he  did  not 
participate  in  the  politics  of  the  country.  On  the  contrary,  it  is  a  matter  of 
common  knowledge  that  he  rendered  very  valuable  service  to  Venezuela  dur- 
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ing  the  period  of  the  blockade,  and  that  he  has  done  much  to  call  attention  of 
foreign  Investors  to  its  resources.  It  is  also  recalled  that  when  he  was  ap- 
pointed consul  of  Panama  he  was  promptly  and  cheerfully  given  an  exequatur 
by  the  Venezuelan  Government,  and  that  this  exequatur  up  to  the  time  of  his 
expulsion  had  not  been  withdrawn. 

After  several  personal  visits  to  the  minister  for  foreign  affairs  in 
which  he  was  pressed  for  immediate  action,  Mr.  Hutchinson  received 
the  following  note,  dated  December  14,  1904: 

I  have  submitted  for  the  consideration,  of  the  Provisional  President  of  the 
Republic  your  excellency's  communication  of  the  9th  instant  by  which  the 
United  States  Government  insists  upon  the  recognition  and  payment  of  dam- 
ages which  Mr.  Jaurett  says  were,  occasioned  him  by  his  sudden  expulsion, 
which  expulsion  was  caused  by, Mr.  Jaurett  himself. 

The  reasons  expressed  to  the  Government  of  the  United  States  for  not  ad- 
mitting the  solicitude  which  has  been  made  in  regard  to  the  expulsion  of  Mr. 
Jaurett  fully  justify  the  proceedings  of  the  Executive  and  at  the  same  time 
clear  and  define  the  situation  absolutely. 

The  Republic  can  not  admit  the  pretension  of  a  foreigner,  obliged  by  nu- 
merous reasons  to  observe  the  most  strict  neutrality  in  our  internal  political 
affairs,  to  ask  and  make  effective  the  protection  of  his  government  after  hav- 
ing violated  that  duty.  The  contrary  would  create  a  source  of  damages  and 
would  expose  the  State  to  the  most  serious  dangers.  The  stranger  that  for 
any  reason  whatsoever  should  mix  in  matters  that  only  the  natives  have  the 
right  to  discuss;  the  stranger  that  tries  to  alter  or  destroy  the  existing  order 
in  the  nation  where  he  resides;  the  stranger  that  systematically  hostilizes  the 
authorities  which  he  must  respect,  places  himself,  regarding  diplomatic  pro- 
tection, in  the  situation  identical  to  that  of  the  natives  who  usurp  these  rights 
and  faculties  in  a  manner  so  reproachable  and  illicit.  Proceedings  and  acts  of 
this  nature  can  not  but  deprive  the  foreigner  of  his  condition  of  neutral  and 
of  the  right  of  being  protected  by  the  nation  to  which  he  belongs.  Otherwise,, 
always  shielded,  and  without  any  consideration,  backed  by  a  power  which 
only  has  to  protect  lawful  rights,  the  stranger  would  make  strong  his  im- 
punity, and  against  all  rules  and  all  principles  would  make  an  associate  of  his 
faults  the  State  to  which  as  a  citizen  he  owes  obedience. 

It  is  not  known  to  what  extent  the  so-called  Jaurett  has  adhered  to  the 
American  laws  relative  to  the  naturalization  of  foreigners ;  it  is  said  that  after 
having  abandoned  his  native  country,  for  reasons  in  which  justice  had  to  inter- 
vene, he  went  to  Panama  and  afterwards  to  Mexico,  which  country  he  left  to 
take  refuge  for  a  short  time  in  Florida,  where  he  resided  for  a  few  months 
before  coming  to  Venezuela.  But,  be  what  it  may,  his  foreign  nationality,  far 
from  authorizing  him  to  behave  here  in  the  manner  in  which  he  did,  imposes 
upon  him  an  entirely  different  behavior.  In  this  respect,  I  think  it  well  to 
recall  that  which,  under  date  of  April  25,  1882,  was  said  to  Mr.  Lowell  by  the 
Secretary  of  State,  Mr.  Frelinghuysen :  "Its  assumption  [American  citizenship] 
implies  the  promise  and  the  obligation  to  observe  our  laws  at  home,  and  peace- 
ably as  good  citizens  to  assist  in  maintaining  our  faith  abroad,  without  efforts 
to  entangle  us  in  internal  -troubles  or  civil  discord,  with  which  we  have  not, 
and  do  not  wish  to  have,  anything  to  do." 

How  the  person  in  question  has  observed  the  obligations  that  his  American 
citizenship  demanded  of  him  is  a  question  which,  without  much  difliculty,  will 
be  answered  by  the  correspondence  and  dispatches  that  the  information  agencies 
and  European  and  American  newspapers,  in  whose  service  he  was,  published 
continually  about  Venezuela. 

In  the  same  way' could  answer  all  the  persons  who  knew  him  here  in  Caracas, 
persons  to  whom  it  is  no  mystery  or  secret  the  diligence  with  which  he  used  to 
go  back  and  forth  inventing  false  news  of  conflicts,  spreading  alarms,  putting 
into  the  mouths  of  representatives  of  foreign  nations  and  high  authorities  of 
the  State  ideas  and  information  which  they  never  said  or  expressed.  More 
than  once  the  credit  of  the  nation  and  the  usual  transaction  of  the  commerce 
were  at  the  point  of  being  seriously  altered,  with  great  losses  to  everybody,  in 
consequence  of  the  intrigues  of  Jaurett;  more  than  once  the  good  name  of  the 
country  has  been  outraged  by  him  in  his  communications. 

The  government  would  have  not  done  its  duty  if  it  had  not  expelled  from 
the  bosom  of  the  community  such  a  dangerous  person,  and  would  have  been 
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guilty  of  negligence  if  it  had  permitted  Jaurett  to  continue  encouraging  discord 
and  giving  rise  to  disturbances. 

The  sacrifices  which  the  Republic  is  undergoing  to  keep  unaltered  public 
order  are  well  known,  crushing  all  attempts  at  insurrection,  and  if,  in  accord- 
ance with  the  most  sacred  impositions  of  its  administration,  the  Government 
punishes  the  intrigues  of  those  citizens  who  undertake  to  disturb  the  peace  it  is 
not  understood  for  what  reasons  foreigners  shall  be  exempted  from  responsi- 
bilities when  they  are  employed  in  the  same  illegal  work. 

The  Executive  believes  that  nothing  authorizes  him  to  make  any  distinctions, 
and  the  Government  of  the  United  States  itself  would  have  to  acknowledge  it,  * 
because  logic  recommends  it,  and  because  that  has  been  its  way  of  procedure 
in  similar  circumstances.  So  much  that,  when  the  diplomatic  representative 
of  England  in  Washington  asked  the  liberty  of  the  so-called  Francis  Carroll 
whom  the  authorities  (military)  of  Baltimore  had  arrested,  the  Secretary  of 
State,  Mr.  Seward,  answered  him  in  the  following  words :  "  Can  it  be  hoped 
that  the  Government  of  the  United  States  should  crush  the  treason  in  arms, 
and  leave,  nevertheless,  at  liberty  persons  capable  of  diffusing  a  popular  com- 
motion? The  Government  could  not  with  certainty  hope  to  sustain  itself  if 
It  would  permit  American  citizens  such  injurious  liberties.  Could  there  be 
any  difference  when  the  dangerous  person  is  a  foreigner  who  lives  under  the 
protection  of  the  Government?  But  one  reason  could  be  considered  as  con- 
ceivable for  setting  this  person  at  liberty,  namely,  that  he  is  a  person  too  in- 
significant and  too  passionate  to  attract  attenion  by  his  actions  against  the 
Government." 

Moreover,  you  must  bear  in  mind  that  in  this  critical  time  insurrection  is 
easily  moved  by  ill-intentioned  men  who  in  time  of  peace  would  be  despised. 

It  could  be  gathered  thus,  from  all  that  is  said  above,  that  the  answer,  which 
by  order  of  the  Provisional  President  I  transmitted  you  under  date. of  the  6th 
Instant,  is  fully  justified.  To  finish  and  return  to  the  point  relative  to  the  diplo- 
matic protection  in  Jaurett's  case,  it  is  well  to  make  manifest  that  the  rules 
and  principles  adopted  by  the  Government  of  the  Republic  do  not  differ  at  all 
from  those  so  admirably  formulated  by  the  Secretary  of  State,  Mr.  Webster, 
In  his  communication  to  Mr.  Peyton  under  date  of  January  6,  1842 :  "A  citizen 
of  the  United  States  who  finds  himself  in  a  foreign  country  and  takes  part  in 
attempts  against  its  Government  has  lost  thereby  his  rights  of  protection  from 
his  own  Government." 

The  dispatch  No.  375,  December  17,  1904,  inclosing  the  above  note 
was  acknowledged  to  Mr.  Bowen  on  January  5,  1905,  the  Department 
adding  that  it  "  hopes  you  will  continue  to  press  the  matter  upon  the 
attention  of  the  Venezuelan  Government." 

With  his  dispatch  No.  374  of  December  11,  1904,  Mr.  Hutchinson 
forwarded  translation  of  an  article  printed  in  El  Constitucional, 
which  purported  to  have  been  written  at  Washington,  giving  an  ac- 
count of  the  expulsion  of  Jaurett,  and  adding : 

He  was  a  French  citizen,  and  an  officer  of  the  army,  deserting  from  France 
on  account  of  suspicious  monetary  irregularities  with  the  troops.  He  went  to 
Panama  at  the  time  of  De  Lesseps,  and  when  the  company  failed  he  ran  away 
with  its  money.  From  there  he  went  to  Mexico,  representing  the  Five  Title 
Company  of  Paris,  which  he  defrauded  out  of  $40,000  and  gambled  away  all 
the  proceeds.  He  also  defrauded  other  individuals.  He  escaped  from  Mexico, 
where  he  was  criminally  condemned.  With  all  these  antecedents,  Jaurett  will 
not  have  much  to  plead  in  his  favor. 

Commenting  on  this  newspaper  report,  Mr.  Hutchinson  remarked : 

It  seems  that  most  if  not  all  of  the  foreign  representatives  here  disliked  or 
feared  Jaurett,  and  that  they  give  credence  to  the  charges  against  his  good  name. 
These  charges  have  been  confirmed  by  M.  Wiener,  the  French  minister,  who 
was  in  Mexico  when  Mr.  Jaurett  was.  M.  Wiener,  I  believe,  has  spoken  to 
Mr.  Bowen  about  Mr.  Jaurett's  rei>orted  doings  in  Mexico. 

The  Department,  on  December  27,  1904,  informed  Mr.  Jaurett  of 
the  charges  made  by  the  minister  for  foreign  affairs  in  his  reply  of 
December  14,  and  stated  that  it  would  be  disposed  to  consider  any 
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answer  he  may  make  thereto  in  order  that  the  same  may  be  com- 
municated to  the  Venezuelan  Government.  Pertinent  extracts  of  the 
reply  of  Mr.  Jaurett  are  quoted  below  (see  his  letter  to  Department 
of  January  17,  1905) : 

In  reply,  allow  me  to  state  that,  firstly,  I  was  never  registered  at  the  French 
legation,  but  was,  on  the  contrary,  registered  on  the  books  of  the  United  States 
legation  as  an  American  citizen  a  few  days  after  my  arrival  in  Venezuela  in 
1896.  This  statement  can  be  corroborated  by  your  Department  in  cabling  to 
the  French  and  American  legations  at  Caracas.    *     *     * 

As  for  the  report  that  I  took  part  in  political  questions,  this  is  also  false.  I 
never  mixed  in  active  politics,  and  was  until  a  few  months  ago  persona  grata 
with  the  Venezuelan  Government.  In  September  last  I  received  the  exequatur 
of  consul  of  Panama  from  the  Venezuelan  Government ;  so  if  four  months  ago 
I  was  persona  grata,  how  is  it  possible  that  in  time  of  peace,  when  no  revolu- 
tion was  pending,  I  should  be  accused  of  meddling  in  politics?  The  Venezuelan 
Government  can  not  present  proofs,  written  or  otherwise,  of  their  accusation. 

As  for  the  report  that  Venezuela  suffered  grave  prejudices  by  false  reports 
sent  out  by  me  to  American  and  European  papers,  I  will  say  that  I  was  not  the 
author  of  the  news  published  in  the  New  York  Herald  dated  from  Washington 
November  15,  and  which  was  the  cause  of  my  expulsion.  The  State  Department 
knows  the  author  of  this  cable.  During  the  past  six  months  I  have  never 
cabled  to  the  Associated  Press,  Reuter's  Telegram  Company,  or  to  the  Sun,  and 
as  for  the  other  reports  published  relative  to  the  policy  of  Castro,  I  can  only 
echo  the  public  opinion  that  it  is  Venezuela  herself  who  has  written  her  own 
history,  and  that  I,  impartial  writer,  have  contented  myself  by  relating  it. 

Allow  me  also  to  add  that  I  have  learned  through  my  secretary  that  the  Vene- 
zuelan Government  has  covered  me  with  reports  still  more  false  and  grave 
touching  my  character.  I  beg  to  state  that  on  my  return  to  Washington  I  will 
have  the  honor  to  show  you  testimonials  proving  the  falsity  of  these  accusations. 

In  compliance  with  the  Department's  telegram  of  January  6,  1905, 
Mr.  Jaurett,  on  January  19,  1905,  forwarded  his  naturalization  pa- 

Jers,  and  they  are  now  on  file  in  this  office.  He  also  forwarded,  on 
anuary  27,  1905,  a  testimonial  from  the  French  legation  at  Caracas, 
stating  that  Jaurett  had  never  been  registered  there  among  the 
French  residents  in  Venezuela,  and  also  forwarding  at  the  same  time 
a  letter  from  M.  Charles  Wiener,  the  French  minister  to  Venezuela, 
in  which  Minister  Wiener  denies  having  corroborated  the  statement 

Sublished  against  Jaurett,  adding  that  the  facts  imputed  to  Mr. 
aurett's  discredit  are  absurdly  defamatory.  The  Department  re- 
ceived a  further  letter  from  Mr.  Jaurett,  dated  February  4,  1905, 
inclosing  a  letter  which  was  received  by  him  from  Richard  Giienther, 
United  States  consul-general  at  Frankfort,  Germany,  stating  that 
Jaurett  was  known  to  Guenther  during  the  years  1890,  1891,  1892, 
and  1893  in  the  City  of  Mexico,  where  he  (Guenther)  was  United 
States  consul-general. 

No  further  action  appears  to  have  been  taken  toward  the  settle- 
ment of  this  question  since  the  letter  to  Mr.  Bowen  of  January  5, 
1905,  heretofore  referred  to. 


STATEMENT  OF  THE  LAW. 


From  all  the  facts  as  set  forth  in  the  memorandum,  it  appears  to 
admit  of  no  doubt  that  Mr.  Jaurett  is  entitled  to  an  indemnity 
against  Venezuela  for  his  expulsion.  It  is  not  contended,  for  it  can 
not  be  seriously  contended,  that  a  sovereign  nation  may  not  expel 
an  undesirable  alien.  The  act  may  be  deemed  as  high  handed,  but 
self-preservation  may  demand  it,  and  if  invoked  overrides  the  pro- 
visions of  law.  It  must  not  be  overlooked,  however,  that  this  doc- 
trine, while  universally  admitted,  is  nevertheless  subject  to  limita- 
tion ;  otherwise  citizens  in  foreign  parts  would  be  at  the  mercy  of  any 
and  every  government.  International  law,  as  will  be  seen,  restricts 
or  limits  the  exercise  of  the  right  of  expulsion.  The  law  6f  Vene- 
zuela forbids  a  Federal  Executive  to  expel  domiciled  foreigners,  and 
defines  domiciled  foreigners  to  be  those  who  have  resided  for  more 
than  two  years  within  the  country.  Inasmuch  as  Mr.  Jaurett  had 
lived  for  more  than  two  years  within  Venezuela,  had  complied  with 
all  the  rules  and  regulations  concerning  foreigners,  the  law  of  Vene- 
zuela protected  him  against  expulsion  by  the  Federal  Executive. 

It  is  too  late  in  the  day  to  argue  that  a  sovereign  state  may  not 
prescribe  the  terms  and  conditions  upon  which  a  foreigner  may  enter 
its  territory.  It  may  also  determine  the  conditions  upon  which  the 
foreigner  may  remain  within  its  jurisdiction.  This  is  an  attribute  of 
sovereignty.  From  this  sovereignty  follows,  naturally,  that  sover- 
eign states  are  equal,  and  it  necessarily  results  that  one  state  may 
not  intervene  in  the  internal  organization  of  a  sovereign,  independent, 
and  equal  state.  It  is  for  the  state  to  regulate  its  household.  This 
is  settled  doctrine  in  the  United  States. 

The  power  of  the  Government  of  the  United  States  to  exclude  for- 
eigners from  the  country  whenever  in  its  judgment  the  public  inter- 
ests require  such  exclusion  has  been  asserted  in  repeated  instances, 
and  can  neither  be  granted  away  nor  restrained  even  by  treaty. 
Whether  a  proper  consideration  of  previous  laws  or  a  proper  respect 
for  the  nation  whose  subjects  are  affected  ought  to  have  qualified 
the  inhibition  are  not  questions  for  judicial  determination.  If  there 
be  any  just  ground  of  complaint  on  the  part  of  the  foreign  govern- 
ment it  must  be  made  to  the  political  department,  which  is  alone 
competent  to  act  upon  it.  (The  Chinese  Exclusion  Case,  1889,  130 
U.  S.,  581,  606-611.) 

It  is  an  accepted  maxim  of  international  law  that  every  sovereign  nation  has 
the  power,  as  inherent  in  sovereignty  and  essential  to  self-preservation,  to  for- 
bid the  entrance  of  foreigners  within  its  dominions,  or  to  admit  them  only  in 
such  cases  and  upon  such  conditions  as  it  may  see  fit  to  prescribe.  (Vattel*  lib. 
2,  sees.  94,  100;  1  Phillimore,  3d  ed.,  c.  10,  sec.  220.)  In  the  United  States 
this  power  is  vested  in  the  National  Government,  to  which  the  Constitution  has 
committed  the  entire  control  of  international  relations,  in  peace  as  well  as  in 
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war.  It  belongs  to  the  political  department  of  the  Government,  and  may  be 
exercised  either  through  treaties  made  by  the  President  and  the  Senate,  or 
through  statutes  enacted  by  Congress.  (Nishimura  Ekiu  v.  United  States,  1892, 
142  U.  S.,  651,  659.  See  also  Knox  v.  Lee,  12  Wall.,  457;  Fong  Yue  Ting  v. 
United  States,  1893,  149  U.  S.,  698.) 

The  authority  of  Congress  to  take  away  from  an  alien  any  right 
given  by  previous  laws  or  treaties  to  reenter  the  country  can  not  be 
questioned,  although  it  is  the  duty  of  the  courts  not  to  construe  an 
act  of  Congress  as  modifying  or  annulling  a  treaty  made  with  an- 
other nation,  unless  its  words  clearly  and  plainly  point  to  such  a  con- 
struction. (Lem  Moon  Sing  v.  United  States,  158  U.  S.,  538,  1895, 
citing  Chew  Heong  v.  United  States,  112  U.  S.,  536,  539,  559;  Head 
Money  Cases,  112  U.  S.,  580,  599;  Whitney  v.  Robertson,  124  U.  S., 
190, 195 ;  Chinese  Exclusion  Case,  130  U.  S.,  581,  600.) 

The  power  to  forbid  entrance  to  foreigners  necessarily  includes  the 
right  to  expel,  for  the  reason  of  the  thing  is  the  same  in  each  case.  We 
forbid  the  foreigner  to  enter  because  his  presence  in  our  country  is 
undesirable.  He  is  expelled  for  the  same  reason.  Sovereignty  and 
the  exercise  of  sovereign  power  control.  A  recent  example  of  this 
sovereign  power  to  exclude  classes  of  aliens  from  the  United  States  is 
to  be  found  in  the  act  of  March  3,  1903  (32  Stats.,  1213),  which  ex- 
cludes anarchists  from  the  territories  of  the  United  States.  In  Tur- 
ner v.  Williams  (1904,  194  U.  S.,  279)  the  Supreme  Court  of  the 
United  States  held  that  it  was  constitutional  and  declared  the  power 
to  expel  inherent  in  sovereignty.  In  the  same  way  Great  Britain  has 
held  under  international  law,  as  well  as  by  statute,  that  an  alien  has 
no  legal  right,  enforcible  by  action,  to  enter  British  territory.  (Mor- 
grove  y.  Chung  Teeng  Toy,  1891,  L.  R.  App.  Cas.,  272.) 

While,  however,  the  right  to  expel  as  well  as  a  right  to  prevent  en- 
trance must  necessarily  exist  and  coexist  in  a  sovereign  nation,  in  the 
United  States  such  prohibition  or  such  expulsion  can  only  exist  in 
pursuance  of  general  laws  permitting  and  prescribing  such  action. 

For  the  general  question  and  the  recognition  of  the  right  as  exem- 
plified in  American  diplomatic  correspondence,  see  Moore's  Inter- 
national Law  Digest,  Volume  IV,  pages  68-96. 

Repeated  decisions  of  the  Supreme  Court  and  no  less  repeated  in- 
structions of  the  Department  of  State  recognize  and  regulate  the  right 
of  expulsion,  and  we  can  not  well  deny  to  a  foreign  and  sovereign  na- 
tion the  right  which  we  both  claim  and  exercise. 

As  far  as  municipal  law  and  the  practice  of  the  Department  of 
State  are  concerned,  we  might  rest  here.  As,  however^  the  right  to 
expel  is  not  merely  a  right  recognized  by  the  municipal  law,  but 
sanctioned  by  the  fundamental  principles  and  practices  of  interna- 
tional law,  it  is  necessary  to  consider  the  subject  in  the  broader  and 
international  aspect.  Perhaps  this  right  and  its  fundamental  nature 
is  nowhere  better  expressed  than  in  the  following  paragraph  from  a 
recent  and  authoritative  work  on  international  law : 

Each  sovereign  state  is  free  to  prescribe  the  conditions  upon  which  aliens 
may  enter  and  reside  within  its  territory.  The  right  of  nonadmission,  as  of 
expulsion,  is  a  direct  consequence  of  territorial  sovereignty.  A  nation  may  sub- 
ject the  residence  of  aliens  within  its  territory  to  exact  and  determined  condi- 
tions. May  it  interdict  completely  immigration?  May  it  close  its  territory 
absolutely  to  the  alien?  China  and  Japan  long  observed  this  policy.  Europeans 
obliged  them  to  conclude  treaties  opening  certain  ports  and  permitting  the 
access  of  aliens  to  certain  provinces.  This  was,  however,  the  employment  of 
force;  not  the  application  of  law. 
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A  state  has  the  right  to  expel  from  Its  territory  aliens,  individuals  or  collec- 
tively, unless  treaty  provisions  stand  in  the  way.  In  ancient  times,  collect*?* 
expulsion  was  much  practiced.  In  modern  times  it  has  been  resorted  to  only 
in  cases  of  war.  Some  writers  have  essayed  to  enumerate  the  legitimate  cause 
of  expulsion.  The  effort  is  useless.  The  reasons  may  be  summed  tip  and  con- 
densed in  a  single  word,  the  public  interest  of  the  state.  Bluntschli  wished  to 
deny  to  states  the  right  of  expulsion,  but  he  was  obliged  to  acknowledge  that 
aliens  might  be  expelled  by  a  simple  administrative  measure.  (French  law  of 
December  3,  1849,  arts.  7  and  8;  law  of  October  19,  1797,  art.  7.)  An  arbitrary 
expulsion  may  nevertheless  give  rise  to  a  diplomatic  claim.  (Bonflls,  Manuel 
du  Droit  Int.  Public,  sees.  441,  442.) 

Notwithstanding  the  statement  of  Bonfils  as  to  the  uselessness  of 
an  enumeration  of  legitimate  causes  of  expulsion,  the  following  cita- 
tions from  writers  of  authority  will  show  how  widespread  is  the 
recognition  of  the  right  and  how  thoroughly  international  law  re- 
stricts its  exercise  within  certain  clearly  defined  lines. 

Fiore,  in  his  Noveau  Droit  International  Public  (Paris,  1885)  y 
section  699,  says : 

We  ought  to  consider  as  contrary  to  the  respect  due  to  the  personal  liberty 
of  the  alien  the  authority  given  to  the  administrative  power  to  expel  him  from 
the  state,  without  admitting  that  its  decisions  could  be  controlled  by  the  judi- 
ciary authority  on  the  demand  of  the  interested  party.  We  certainly  could  not 
deprive  the  sovereignty  of  the  right  to  take  seasonable  dispositions  to  prevent 
the  alien  from  compromising  the  public  security  and  subject  him  to  repressive 
measures  in  case  he  should  violate  hospitality.  But  out  of  respect  to  individual 
liberty,  it  is  necessary  that  the  expulsion  should  not  be  decreed  by  the  executive 
power  as  an  ultrasummary  and  discretionary  measure,  because  we  should  thus 
see  realized  the  inconvenience  of  remediless  attacks  on  individual  liberty.  The 
greatest  portion  of  modern  legislation  has,  without  regard  to  this  inconvenience, 
sanctioned  the  principle  that  the  expulsion  of  the  alien  is  a  measure  of  high 
police,  and  that  the  executive  power  can  expel,  without  control,  persons  who 
compromise  the  public  tranquillity. 

Bluntschli,  in  Le  Droit  International  Codifie  (Paris,  1881),  says, 
article  384 : 

When  a  government  interdicts  without  reason  the  admission  into  its  territory 
of  a  stranger  duly  authorized  or  expels  him  without  cause  and  with  offensive 
forms,  the  state  of  which  this  alien  is  a  citizen  has  the  right  to  complain 
against  this  violation  of  international  law  and  to  demand,  if  necessary,  satis- 
faction. 

Pradier-Fodere,  in  Droit  International  Public,  volume  3  (Paris, 
1887),  sections  1857-1859,  says: 

The  question  of  the  expulsion  of  aliens  is  one  of  those  about  which  the  law, 
such  as  it  is,  is  the  farthest  removed  from  the  law  as  it  should  be.  *  *  * 
This  power  of  compelling  an  alien  to  depart  the  country,  causing  him,  if  need 
be,  to  be  conducted  to  the  frontiers,  results  directly  from  the  right  of  sover- 
eignty. In  vain  will  one  question  this  power  by  alleging  that  human  liberty 
is  the  most  sacred  of  natural  rights;  that  its  complete  development  is  not  lim- 
ited by  the  frontiers  of  the  country  of  which  one  is  a  citizen ;  that  it  is  con- 
trary to  the  principles  of  law  and  of  the  treaty  interests  of  peoples  to  fetter 
the  entire  freedom  of  the  permanent  relations  between  citizens  of  different 
states;  that  expulsion  is  a  punishmet,  and  that  one  can  not  punish  an  indi- 
vidual who  has  not  been  recognized  guilty;  that  the  state  which  thinks  it  has 
a  ground  of  complaint  against  an  alien  will  act  more  equitably  by  prosecuting 
him  judicially,  and  in  thus  bringing  to  light  his  innocence  or  his  guilt.  The 
triumphant  answer  always  will  be  in  demonstrating  that  the  right  to  abide 
freely  in  any  place  can,  like  all  rights,  be  restricted  in  the  general  interest  of 
the  political  association,  and  that  as  regards  individuals  who,  failing  in  the 
duties  of  hospitality,  are  for  the  state  which  receives  them,  for  the  society 
which  receives  them,  an  object  of  disquietude,  a  permanent  cause  of  danger 
or  of  scandal,  the  state  is  not  required  to  be  generous  to  the  extent  of  imposing 
upon  the  public  administration  the  obligation  to  watch  over  them  in  order  to 
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prevent  their  criminal  actions.  The  right  of  providing  for  the  safety  and  the 
conservation  of  society,  and  of  decreeing  measures  of  high  administration  and 
of  police,  is  one  of  the  essential  tributes  of  sovereignty.  No  state  could  renounce 
the  right  of  expulsion  with  which.it  is  armed  without  compromising  by  this 
abandonment  the  interests  which  are  confided  to  it,  and  which  It  is  its  duty 
to  protect.  Thus,  it  will  be  observed  with  justness  that  the  treaties  and 
declarations  by  which  a  government  stipulates  for  its  citizens  the  right  of 
sojourn,  of  acquiring  real  estate,  of  following  an  industry  upon  a  foreign  ter- 
ritory, ought  not  to  be  interpreted  as  involving  a  renunciation  on  the  part  of 
the  other  contracting  power  of  the  right  to  expel  aliens  whose  conduct  should 
make  it  desirable.  But  the  exercise  of  the  right  ought  not  to  be  abused. 
There  are  two  reflections  of  Vattel  which  cover  all  that  can  be  said  on  this 
subject.  Speaking  of  the  dangers  which  certain  aliens  might  cause  to  a  state, 
"A  nation,"  says  he,  "  has  the  right  and  is  even  obliged  to  follow  in  this  respect 
the  rules  of  prudence ;  but  this  prudence  ought  not  to  be  suspicious  nor  carried 
to  the  point  of  refusing  an  asylum  to  unfortunates  for  light  reasons  and  for 
unfounded  or  frivolous  fears." 

******* 

The  administrative  authority  will  alone  determine  the  public  necessities 
which  can  justify  the  expulsion  to  be  made,  and  will  be  able  to  set  forth  the 
reasons  of  this  measure  to  the  government  of  the  country  to  which  the  ex- 
pelled individual  belongs,  if  this  government,  as  it  may  rightfully  do,  demands 
an  explanation ;  thus  it  is  with  the  reason  that  according  to  the  jurisprudence 
of  the  council  of  state  and  of  the  court  of  cassation,  the  ministerial  decree 
which  pronounces  the  expulsion  of  the  stranger  is  considered  in  France  as 
constituting  a  measure  of  police  and  of  public  order,  an  act  of  Government 
of  which  the  legality  transcends  the  competence  of  the  judiciary  authority. 
But  the  competence  of  the  administrative  authority  does  not  exclude  control 
and  would  not  justify  arbitrariness.  The  expulsion,  whether  it  is  limited  to 
an  individual  or  is  applied  to  an  entire  category  of  persons,  is  legitimate  only 
so  far  as  it  is  demonstrated  with  evidence  that  the  presence  of  those  whom  it 
affects  imperils  the  peace  within  or  without,  the  security  of  the  governors  or 
of  the  governed — that,  in  a  word,  it  compromises  one  of  the  interests  which 
the  State  guards.  It  is  necessary  that  the  danger  be  certain,  that  the  menace 
be  effective;  the  administration  ought  not  to  be  able  to  recur  to  this  harsh 
measure  except  so  far  as  the  condition  of  the  individuals  who  are  the  object 
of  it  inspires  real  and  well-founded  disquietude  either  in  the  inhabitants  of  the 
country  or  in  the  government  itself,  or,  perhaps,  even  in  a  friendly  govern- 
ment. De  Bar  has  said,  without  exaggeration,  that  the  universal  conscience 
protests  against  the  arbitrary  use  of  the  right  of  expulsion. 

The  Journal  du  Droit  International  Prive  for  1886,  volume  13, 
contains,  on  page  1  and  following,  the  report  of  a  careful  study  given 
to  the  question  of  the  expulsion  of  foreigners  by  Professor  von  Bar, 
from  which  the  following  pa^ssages  are  quoted : 

What  one  calls  the  right  of  dismissal  ought  not  to  be  considered  as  an  un- 
restrained right  of  the  State:  otherwise  international  relations  would  become 
impossible.  The  State  is  absolute  master  neither  of  its  soil  nor  of  those  who 
inhabit  it. 

He  quotes  the  above  from  Bluntschli,  and  then  comments: 

The  learned  professor  of  Heidelberg  does  not  dispute  that  in  certain  cir- 
cumstances the  State  is  justified  in  refusing  to  foreigners  admission  to  its  terri- 
tory or  in  expelling  them.  He  limits  himself  to  maintaining  that  the  use  of 
such  a  power  ought  to  be  limited  to  exceptional  cases  rigorously  justifiable  and 
Ought  not  to  be  contrary  to  the  principles  of  the  law  of  nations  nor  to  interna- 
tional necessities  or  habitudes. 

He  also  quotes  from  Heffter  on  the  Law  of  Nations,  as  follows: 

No  State  can  remove  from  its  soil  the  subjects  of  another  State  whose  nation- 
ality is  duly  established,  nor  expel  them  after  having  received  them,  without 
having  good  reasons  for  so  doing,  which  it  is  bound  to  communicate  to  the 
government  of  which  they  are  subjects. 
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He  continues: 

The  State  which  resorts  to  expulsion  ought  to  invoke  reasons  of  a  nature  to 
justify  it.  The  expulsion  ought  to  be  conformable  to  the  traditions  and  to  the 
principles  or  the  law  of  nations.  *  *  *  No  State  is  obliged  to  tolerate  upon 
iis  soil  the  presence  of  an  alien  so  forgetful  of  the  duties  of  the  hospitality 
which  he  enjoys  as  to  render  himself  guilty  of  a  grave  offense.  Obedience  to 
the  local  laws  is  the  condition  of  his  admission,  and  the  benefit  of  this  admis- 
sion may  be  withdrawn  even  in  a  case  where  the  delict  which  he  is  charged 
with  may  not  be  repressed  by  them,  as  being  directed  not  against  the  territorial 
sovereignty,  but  against  a  friendly  power.  Then,  Indeed,  if  no  punishment  is 
visited  upon  the  delinquent  it  is  only  because  the  State,  or  at  least  those  who 
represent  it,  do  not  believe  that  they  are  in  condition  to  render  a  judgment  suffi- 
ciently justifiable  by  the  circumstances,  of  a  political  order,  which  have  called 
forth  their  exercise  in  regard  to  the  criminative  fact.  Still  it  is  necessary  in 
any  event,  in  order  to  give  ground  tor  an  expulsion,  that  it  be  proven,  or  at 
least  rendered  probable  in  the  highest  degree,  that  it  contains  elements  of  a 
grave  and  real  violation  of  the  law  or  of  an  attempt  to  commit  it,  or  that  an 
act  blameworthy  in  itself  be  done  by  way  of  preparation. 

In  his  footnotes  to  this  text  he  says : 

But  absolutely  decisive  proof  is  not  indispensable  in  this  matter,  for  it  is  a 
question  of  general  safety.  Thus,  the  mere  preparation  for  a  crime  of  any 
gravity  would  be  a  sufficient  cause  for  an  expulsion. 

He  further  says: 

Bluntschli  declares  it  as  a  principle  in  his  section  384  that  the  arbitrary  and 
unjustifiable  expulsion  of  a  foreigner  may  be  the  point  of  departure  of  diplo- 
matic reclamations  on  the  part  of  the  State  of  which  he  is  a  citizen.  This  point 
is  above  all  controversy. 

In  another  of  his  footnotes  he  says  that — 

It  is  not  a  complete  justification  of  the  expulsion  from  the  point  of  view  of 
international  law  to  pretend  that  it  was  not  an  act  directed  against  the  govern- 
ment of  the  state  to  which  the  individual  expelled  belonged. 

In  another  note  he  illustrates  the  general  doctrine  thus : 

An  analogy  borrowed  from  the  criminal  law  will  suffice  to  make  it  clear.  I 
am  not  obliged  to  tolerate  the  presence  of  anyone  in  my  house ;  but  when,  after 
having  specially  invited  a  person  to  come  there,  I  expel  him  without  reason  I 
incur  a  responsibility.  It  is  the  same  way  with  the  innkeeper  who  offers  in  a 
general  manner  his  house  to  his  patrons  and  who  drives  one  of  them  out  of  it 
without  reason. 

This  note  is  explanatory  of  his  text,  which  reads  thus : 

In  our  opinion  the  foreigner  has  a  real  right  to  sojourn  within  the  territory  of 
another  state  than  that  to  which  he  belongs,  at  least  when  he  has  been  admitted 
there  or  when  he  fulfills  the  conditions  on  which  the  laws  make  his  admission 
depend.  Nevertheless,  outside  the  case  of  an  infraction  of  a  diplomatic  treaty, 
the  power  whose  subjects  have  been  unjustly  expelled  can  only  demand  by  force 
the  satisfaction  which  its  peaceful  reclamations  have  been  unable  to  obtain. 
This  grows  out  of  the  fact  that  the  nature  and  extent  of  the  right  of  the  alien 
have  not  been  formulated  down  to  the  present  time  with  sufficient  precision. 

In  the  Revue  de  Droit  International,  volume  20,  page  498,  is  con- 
tained a  report  by  Rolin- Jacquemyns  on  the  right  of  expulsion  of 
aliens.  The  question  was  stated  thus :  "  In  what  manner  and  within 
what  limits  may  governments  exercise  the  right  of  expulsion  against 
foreigners?  "    The  following  passages  are  quoted : 

The  right  to  prohibit  the  admission  into  a  territory  or  to  exclude  from  it 
every  individual  who  is  an  alien  to  the  political  community  is  a  direct  con- 
sequence of  territorial  sovereignty.  *  *  *  But  in  regard  to  the  principle  of 
territorial  sovereignty,  there  are  other  principles  which  tend  not  to  nullify  it 
but  to  restrict  its  exercise,  and  upon  which  principles  it  is  desirable  that  a  body 
of  positive  rules  be  established.    The  first  of  these  principles  is  that  every 
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state  forms  a  part  of  the  community  of  nations  of  which  the  whole  makes  up 
humanity.  As  such,  it  is  not  permitted  it  to  isolate  itself  nor  to  isolate  its 
territory  from  all  contact  with  the  rest  of  the  world.  In  acting  thus  it  would 
place  itself  outside  the  law  and  outside  the  community  of  nations  and  would 
expose  itself  to  an  expropriation  in  the  cause  of  humanitarian  interests.  The 
consequence  of  this  principle  is  that  a  state  can  not  interdict  in  an  absolute 
manner  to  all  strangers  access  to  its  territory,  nor  expel  indiscriminately  or  en 
masse  all  those  who  are  found  there.  •  *  •  Besides  these  general  duties 
toward  humanity  and  toward  the  community  of  states  there  are  some  particular 
duties  which  are  applicable  to  the  exercise  of  the  right  of  expulsion  and  which 
are  founded  upon  the  fact  that  the  individual  expelled  has  the  double  character 
of  a  man  and  of  a  citizen.  In  his  character  as  a  man  he  has  the  right  not  to 
be  the  object  of  undue  severity  nor  to  be  injured  unjustly  in  his  interests.  In 
his  character  as  a  citizen  of  another  state  he  can  claim  the  protection  of  his 
sovereign  against  these  severities  or  these  spoliations.  The  state  which  expels, 
acting  thus  In  virtue  of  its  own  sovereignty,  is  the  sole  judge  of  the  motives 
which  determine  the  measure.  It  does  not  follow  that  these  motives  may  be 
indifferent  nor  that  the  right  of  expulsion  can  be  the  pretext  of  arbitrary 
violence. 

In  concluding  his  report  he  states : 

From  the  point  of  view  of  international  law,  every  government  of  a  sover- 
eign state  has,  as  a  general  rule,  if  it  judges  It  necessary  in  the  interest  of 
this  state,  the  right  to  admit  or  not  to  admit,  to  expel  or  not  to  expel,  foreigners 
who  wish  to  enter,  or  who  are  found  upon  its  territory,  as  well  as  to  subject 
their  admission  or  their  residence  to  the  conditions  which  it  judges  necessary 
In  the  interest  of  its  tranquillity  or  of  its  security.  The  exercise  of  these  differ- 
ent rights  is,  however,  subject  to  the  following  restrictions. 

Among  which  he  states  the  following: 

1.  No  state  can,  without  placing  itself  outside  the  pale  of  international  law, 
interdict  in  an  absolute  manner  the  access  of  all  strangers  to  its  territory  nor 
expel  indiscriminately  or  en  masse  all  those  who  are  found  there. 

******* 

4.  The  right  of  expulsion  and  the  mode  of  exercise  of  this  right  may  be  reg- 
ulated by  international  treaties. 

5.  But  in  the  absence  of  treaties  the  state  to  which  the  expelled  individual 
belongs  has  the  right  to  know  the  motives  of  the  expulsion,  and  the  communi- 
cation of  these  motives  can  not  be  refused  to  it.  Moreover,  the  expulsion  ought 
to  take  place  with  all  the  considerations  which  are  demanded  by  humanity  and 
the  respect  for  acquired  rights.  Save  in  urgent  cases,  a  reasonable  time  ought  to 
be  allowed  to  the  expelled  individual  to  settle  his  interests.  Finally,  except 
in  cases  of  extradition,  he  ought  to  be  left  to  choose  the  point  of  the  frontier  * 
from  which  he  prefers  to  depart  the  country. 

In  the  report  of  the  sessions  of  the  Institute  of  International  Law, 
held  at  Hamburg,  1891,  reported  in  Volume  XI,  Professor  von  Bar 
introduced  a  project  for  an  international  regulation  providing, 
among  other  things,  that  expulsion,  not  being  a  penalty,  ought  to  be 
executed  with  all  the  consideration  possible,  taking  into  account  the 
social  situation  and  character  of  the  person;  and  on  pages  310  and 
311  of  the  Annuaire,  Volume  XI,  he  says: 

I  do  not  doubt  that  the  government  whose  citizen  has  been  expelled  may  some- 
times demand  in  favor  of  the  latter  an  indemnity,  but  this  will  be  only  an  ap- 
plication of  a  general  and  undisputed  principle  of  the  law  of  nations  which 
prohibits  a  wholly  unjust  treatment  of  foreigners. 

Calvo,  in  Volume  VI  of  his  International  Law  (Paris,  1896),  sets 
out  certain  rules  adopted  by  the  Institute  of  International  Law  at 
its  session  September  9,  1892,  at  Geneva,  touching  the  expulsion  of 
foreigners.    Rules  17  and  41,  on  pages  131  and  134,  are  as  follows : 

Rule  17.  Expulsion,  not  being  a  penalty,  ought  to  be  executed  with  all  the 
consideration  possible,  taking  into  account  the  particular  situation  of  t\ife  ^erascu 
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Rule  41.  The  expulsion  of  domiciled  foreigners  residing  or  having  a  com- 
mercial establishment  ought  not  to  be  pronounced  in  a  manner  to  betray  the 
confidence  which  they  have  had  in  the  laws  of  the  state.  It  ought  to  allow  them 
the  freedom  to  use  either  directly,  if  it  is  possible,  or  through  the  Interven- 
tion of  third  parties  selected  by  them,  all  legal  ways  to  arrange  their  affairs 
and  their  interests,  as  well  active  as  passive,  in  the  territory. 

Rivier,  in  his  Principles  of  the  Law  of  Nations  (Paris,  1896),  Vol- 
ume I,  page  311,  says: 

The  expulsion  ought  not  to  take  place  arbitrarily.  In  receiving  an  alien,  in 
allowing  him  to  establish  himself,  the  Government  has  assumed  in  this  respect 
a  sort  of  tacit  engagement.  It  is  true,  on  the  other  hand,  that  in  establishing 
himself  in  the  country  the  alien  subjects  himself  to  the  laws  and  institutions 
of  this  country,  and  thereby  accepts  the  contingency  of  expulsion  ordered  in 
conformity  with  these  laws  and  institutions.  In  several  countries  the  right  of 
expulsion  is  regulated  and  limited  by  law.  A  restriction  which  appears  natural 
results  from  the  authorization  of  domicile  accorded  to  the  alien.  The  expulsion 
ought  not  to  take  place  in  an  offensive  manner  to  the  state  to  which  the  ex- 
pelled individual  belongs.  The  motives  of  expulsion  are  in  general  communi- 
cated to  the  state  of  the  expelled  party  if  it  makes- a  demand  of  them.  It  may 
be  that  public  interest  does  not  comport  with  certain  divnlgences;  in  such  case 
it  seems  that  the  affirmation  tjiat  the  measure  is  justified  and  does  not  concern 
the*  state,  but  only  the  individual,  ought  to  be  admitted  as  sufficient. 

Wharton's  Digest  of  International  Law,  Volume  II,  section  206, 
states  the  rules  which  have  governed  the  practice  of  this  Government 
in  such  cases,  showing  the  full  recognition  and  claim  on  its  own  part 
of  the  right  of  expulsion. 

On  November  5, 1895,  in  the  Wiener  Case  (Foreign  Relations,  1895, 
Part  II,  p.  801;  Moore's  International  Law  Digest,  Vol.  IV,  pp. 
82-85),  Mr.  Gresham.  in  an  instruction  to  Mr.  Smythe,  took  this  high 
ground :  . 

This  Government  can  not  acquiese  in  the  arbitrary  expulsion  of  its  citizens 
from  the  territory  of  a  friendly  state  on  purely  political  grounds  without  satis- 
factory proof  that  their  acts  withdraw  them  from  the  guaranties  of  our  treaty  of 
1864 ;  and  even  were  such  proof  presented  and  found  sufficient  they  are  entitled 
to  a  reasonable  time  to  dispose  of  any  business  interests  or  possessions  they 
may  have  there  acquired. 

On  January  30,  1896,  Mr.  Olney,  in  an  instruction  to  Mr.  Young 
in  the  Hollander  Case,  reviewed  the  general  doctrines  applicable  to 
the  expulsion  of  aliens.  (Foreign  Relations,  1895,  Part  II,  pp.  775- 
781;  Moore's  International  Law  Digest,  Vol.  IV,  pp.  102-108.) 

In  the  Wiener  Case,  January  24,  1895  (Foreign  Relations,  Part 
II,  p.  809 ;  Moore's  International  Law  Digest,  Vol.  IV,  pp.  87,  88) , 
Mr.  Gresham,  in  an  instruction  to  Mr.  Smvthe,  said  that  Haiti,  "hav- 
ing assumed  the  responsibility  of  expelling  a  citizen  of  a  friendly 
power  without  giving  him  any  hearing,  producing  evidence  against 
nim,  or  allowing  him  opportunity  for  defense,  was  thereupon  bound 
either  to  establish  by  proofs  that  there  was  good  ground  ror  the  ex- 
pulsion or  else  to  indemnify  the  expelled  person  for  the  damage  he 
nas  sustained. v 

The  dispatch  of  Secretary  Olney  in  the  Hollander  Case  above 
referred  to  contains  a  masterly  exposition  of  the  doctrine  of  expul- 
sion, applied  to  a  concrete  case,  based  upon  a  careful  examination 
of  international  theory  and  practice.  Unenforced  by  the  authority 
of  other  state  papers,  it  is  sufficient  to  show  that  the  policy  of  this 
Government  is  to  admit  the  right  but  to  safeguard  its  exercise. 

In  virtue  of  the  provisions  of  this  remarkable  state  paper,  Mr. 
Jaurett  is  clearly  entitled  to  indemnity.     Notwithstanding  the  length 
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of  the  document,  it  is  impossible  to  omit  it  in  any  serious  discussion 
of  the  right  and  limitations  placed  upon  the  doctrine  of  expulsion. 
It  is  therefore  set  forth,  with  an  unimportant  omission : 

In  the  year  1888  Mr.  Hall  was  the  minister  of  the  United  States  at  Guate- 
mala. Mr.  Hosmer  was  the  United  States  consul-general  there,  and  Hollander, 
an  American  citizen,  was  residing  there  publishing  a  newspaper  by  license  of 
the  Government  of  Guatemala.  During  that  year  Mr.  Hollander  made  affidavit 
before  Mr.  Hosmer  that  Mr.  Hall  and  certain  high  officials  of  Guatemala  had 
been  beneficiaries  of  a  fraudulent  overissue  of  bonds  of  that  Government ;  that 
Mr.  Hall's  participation  therein  was  shown  by  the  books  of  certain  bankers 
there,  and  that  a  certificate  of  a  prominent  citizen,  Mr.  Herrera,  showed  the 
complicity  of  the  Guatemalan  officials.  Hollander  filed  the  alleged  certificate 
with  Mr.  Hosmer.  Mr.  Hall,  hearing  of  these  charges,  asked  Mr.  Hosmer  for 
Hollander's  affidavits,  the  alleged  certificate  of  Herrera,  etc.  These  were  re- 
fused, but  copies  were  given  him,  and  he  (Mr.  Hall)  brought  the  matter  to  the 
attention  of  the  Guatemalan  Government,  asking  an  investigation.  The  inves- 
tigation was  held  and  resulted  in  Hollander's  arrest  and  imprisonment  on  Feb- 
ruary 8,  1889,  on  a  charge  of  calumny  and  forgery.  Before  Hollander's  trial 
came  on  and  while  he  was  in  prison,  he  was,  on  May  14,  1889,  expelled  from  the 
country  by  an  Executive  decree.  The  expulsion  followed  immediately  on  the 
decree,  and  he  was  not  even  allowed  to  see  his  family,  or  to  make  any  business 
arrangements  whatever. 

Upon  this  state  of  facts  this  Government  demanded  a  reasonable  indemnity 
for  Hollander,  upon  the  ground  that  the  harsh  and  hasty  manner  of  his  expul- 
sion was  in  violation  of  international  law.  In  its  reply  of  December  22,  1893, 
the  Guatemalan  Government  said: 

'*  It  is  impossible  to  lay  aside  the  right  which  the  Government  had  to  expel 
Mr.  Hollander  at  the  hour  and  in  the  conditions  that,  according  to  its  judg- 
ment, were  convenient.  The  Government  was  not  under  obligation  to  allow 
him  more  or  less  time  to  get  out  of  the  country,  nor  to  accommodate  him  in 
any  way.  All  the  practices  of  international  jurisprudence,  supposing  them  to 
be  certain  and  indisputable,  fall  down  before  a  law  clear  that  comes  imme- 
diately from  the  sovereignty  of  a  nation.  The  stranger  who  lands  on  our 
shore  knows,  or  ought  to  know,  that  he  is  exposed  to  those  evontualities,  if 
he  does  not  observe  a  convenient  behavior,  and  he  who  puts  in  practice  a  right, 
as  the  Government  of  Guatemala  has  done,  does  not  cause  injury  nor  violate 
other  people's  rights.  Whatever  may  be  the  consequences  of  Mr.  Hollander's 
expulsion  he  must  blame  himself  only,  and  lament  them  as  the  result  of  his 
*rant  of  prudence.  This  is  an  argument  that,  in  my  opinion,  can  never  be  an- 
swered satisfactorily.  I  shall  say  no  more  about  it,  because  it  seems  unneces- 
sary to  explain  a  point  in  Itself  so  clear.  It  is  contradictory  not  to  allow  that 
the  Government  had  the  right  to  expel  Mr.  Hollander,  and  to  want  indemnity 
for  a  legal  act." 

"The  practices  of  international  law  *  *  *  fall  down  before  a  law  clear 
that  comes  immediately  from  the  sovereignty  of  a  nation."  The  logical  result 
of  that  proposition  is  that  whatever  a  state  by  legal  formula  wills  to  do,  it  may 
do;  and  that  international  obligations  are  annulled,  not  infringed,  by  legalized 
administrative  action  in  contravention  of  those  obligations.  The  United  States 
is  unwilling  to  accept  that  proposition  as  seriously  presented  by  Guatemala.  I 
construe  the  language  used  to  mean  that  as  a  rule  of  international  law  the 
right  of  expulsion  is  absolute  and  inherent  in  the  sovereignty  of  a  state;  and 
that  no  other  state  can  question  the  exercise  of  this  right  nor  the  manner  of 
exercising  it.  It  is  possible  some  authority  may  be  found  in  support  of  that 
view,  and  that  it  obtained  in  the  earlier  practice  of  nations;  but  the  modern 
theory  and  the  practice  of  Christian  nations  is  believed  to  be  founded  on  the 
principle  that  the  expulsion  of  a  foreigner  is  justifiable  only  when  his  presence 
is  detrimental  to  the  welfare  of  the  state,  and  that  when  expulsion  is  resorted 
to  as  an  extreme  police  measure  it  is  to  be  accomplished  with  due  regard  to 
the  convenience  and  the  personal  and  property  interests  of  the  person  expelled. 

In  1888  Rolin-Jacquemyns,  the  secretary-general  of  the  Institute  of  Inter- 
national Law,  made  a  report  to  that  body  on  the  "  Right  of  expulsion  of  for- 
eigners," which  is  published  in  the  Revue  de  Droit  International  (Vol.  XX, 
p.  498,  and  following).  The  report  was  in  answer  to  a  call  by  the  association 
for  an  examination  of  the  question.    "  In  what  manner  and  within  what  limits 
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governments  may  exercise  the  right  of  expulsion  of  foreigners?"  This  jurist 
says : 

"  The  first  condition  of  the  existence  of  a  state  is  not  only  the  existence  of  a 
group  of  citizens  who  recognize  its  sovereignty,  but  also  the  existence  of  a 
territory  on  which  this  sovereignty  is  exercised,  as  a  matter  of  fact  and  of 
right,  to  the  exclusion  of  any  other  sovereign  authority.  But  this  sovereignty 
would  be  compromised  if  it  were  possible  for  persons  under  no  political  obliga- 
tion to  the  state  which  they  enter,  who  contribute  nothing  in  the  way  of  personal 
service,  and  whose  country,  in  short,  is  elsewhere,  to  install  themselves  there 
end  defy  the  local  authorities,  by  whom  their  presence  is  regarded  as  dangerous 
or  injurious  to  the  community." 

Upon  this  principle  of  territorial  sovereignty  he  formulates  the  fundamental 
rule  that — 

"  Every  state  may  limit  the  admission  and  the  residence  of  foreigners  upon 
its  territory  by  such  conditions  as  it  deems  necessary.  But  [he  adds!  there  is 
another  consideration  which  tends,  not  to  annul,  but  to  restrain  this  exercise 
of  territorial  sovereignty.  The  individual  expelled  has  the  double  quality  of 
being  a  man  and  a  citizen  of  another  state.  As  a  human  being  he  has  the  right 
to  be  exempt  from  needless  harsh  treatment  and  from  unjust  detriment  to  his 
interests ;  in  his  quality  of  citizen  of  another  state,  he  has  a  right  to  invoke  the 
protection  of  his  country  against  duly  rigorous  treatment  and  against  spolia- 
tion of  his  property.  The  act  of  expulsion  ought  to  conform  to  its  direct,  essen- 
tial object,  which  is  to  relieve  the  soil  of  an  obnoxious  guest.  The  right  of 
national  sovereignty  does  not  require  nor  permit  more.  Generally  an  official 
order  to  leave  the  country  within  a  specified  time  is  sufficient.  If  not,  force 
may  be  employed.  But  forcible  eviction  should  never  assume  a  gratuitously 
vexatious  character." 

This  author  makes  a  practical  distinction,  furthermore,  between  the  treat- 
ment of  a  transient  visitor  and  that  due  a  resident  foreigner  who  has  estab- 
lished a  business  or  acquired  property  interests  which  would  be  ruined  by 
sudden  expulsion. 

"  In  the  latter  case  it  is  especially  important  [he  says]  that  the  government 
which  expels  should  exercise  every  indulgence,  and  accord  all  delay  consistent 
with  the  public  interests,  if  it  would  escape  the  charge  of  cruelty  and  masked 
perseclltion.,, 

In  closing  his  report,  Mr.  Rolin-Jacquemyns  offers  the  following  as  one  of 
five  "  conclusions :  " 

"  Even  in  the  absence  of  treaty,  the  state  to  which  the  expelled  person  belongs 
has  a  right  to  know  the  reason  for  the  expulsion,  and  the  communication  of  the 
reason  can  not  be  refused.  Moreover,  the  expulsion  should  be  accomplished 
with  special  regard  for  humanity  and  respect  for  acquired  rights.  Except  in 
cases  of  special  urgency,  a  reasonable  time  should  be  allowed  to  the  expelled 
person  to  adjust  his  affairs  to  the  new  conditions.  Lastly,  except  in  cases  of 
extradition,  the  expelled  person  ought  to  be  allowed  to  depart  by  the  route 
which  he  prefers." 

Professor  Bar  (Journal  Dr.  Int.  Prlvg,  188G,  vol.  13,  p.  5)  quotes  with  ap- 
proval Bluntschli's  opinion  that  "  the  right  to  expel  foreigners  should  not  be 
considered  as  an  unqualified  right:  if  so,  international  relations  would  be  im- 
I>ossible,,,  and  adds  that,  without  denying  the  right  of  a  state  in  certain  contin- 
gencies to  refuse  foreigners  access  to  its  territory  and  to  expel  them  from  it,  he 
confines  himself  to  affirming  "  that  the  exercise  of  such  a  power  should  be  lim- 
ited to  exceptional  cases  rigorously  justified,  and  should  not  be  at  variance  with 
the  principles  of  international  law  and  of  the  necessities  of  the  case,  nor  in  con- 
travention of  the  practice  of  nations.  ♦  *  •  Any  other  course  finds  its  con- 
demnation in  Vattel  (Dr.  Int.,  II,  8,  104),  who  says:  'The  sovereign  has  no 
right  to  grant  an  entrance  into  his  state  for  the  purpose  of  drawing  foreigners 
Into  a  snare/  " 

At  a  later  meeting  of  the  Institute  of  International  Law  (1891),  in  which  a 
set  of  rules  was  formulated  for  the  regulation  of  expulsion.  Professor  Bar  said, 
in  criticising  one  of  the  proposed  rules  which  provided  for  diplomatic  reclama- 
tion in  favor  of  the  expelled  foreigner : 

"  I  do  not  doubt  that  the  government  of  the  expelled  person  may  sometimes 
demand  an  indemnity  in  his  behalf ;  but  this  is  only  an  application  of  the  gen- 
eral and  unquestioned  principle  of  the  law  of  nations  which  prohibits  the  unjust 
treatment  of  foreigners,  a  principle  that  needs  not  the  sanction  of  an  express 
regulation."     (Inst.  Dr.  Int.  Annuaire,  Vol.  XI,  p.  310.) 


WRONGS  DONE  AMERICAN   CITIZENS  BY  VENEZUELA.  29 

Calvo  (Dictlonnaire  de  Droit  International,  title  Expulsion)  says: 

"  But  when  a  gpvernment  expels  a  foreigner  without  cause,  and  in  a  harsh, 
inconsiderate  manner  (avec  des  formes  blessantes),  the  state  of  which  the  for- 
eigner is  a  citizen  has  the  right  to  base  a  claim  upon  this  violation  of  interna- 
tional law  and  to  demand  adequate  satisfaction." 

To  the  same  effect  is  Bluntschli  (Droit  Int.  Codifl€,  art.  384). 

Some  investigation  has  been  made  of  the  laws  and  practice  of  other  powers 
touching  the  expulsion  of  foreigners,  and  they  have  been  found  to  comport  gen- 
erally with  the  principles  advocated  by  the  jurists  above  quoted.  These  writers — 
Bar,  Bluntschli,  Calvo,  and  Rolin-Jacquemyns — are  specialists  in  the  science  of 
international  law,  and  the  opinions  of  no  modern  jurists  are  entitled  to  greater 
respect.  Their  utterances  were  made  as  statements  of  principle  and  without 
reference  to  any  controversy  in  which  their  sympathies  were  engaged  or  by 
which  their  judgment  might  be  biased. 

In  certain  countries,  of  which  Belgium  is  an  example,  the  law  relating  to  ex- 
pulsion provides  safeguards  against  abuse  and  injurious  consequences,  by  re- 
quiring previous  notice,  by  conceding  the  right  of  choice  of  the  way  out  of  the 
country,  etc.  In  others,  as  in  France,  the  law  permits  immediate  expulsion,  but 
the  administration  of  it  is  tempered  by  Executive  regulation.  In  an  Executive 
order  of  December  17,  1885,  the  French  Minister  of  the  Interior  deprecated  and 
forbade  harsh  execution  of  the  law  by  subordinate  functionaries.  "  Whatever 
may  be  the  necessities,"  he  said,  "  which  in  the  interest  of  public  order  are  im- 
posed on  the  superior  authorities,  I  believe  that  the  Government  of  the  Republic 
should  be  actuated  in  matters  of  this  nature  only  by  considerations  of  impartial 
humanity  consistent  with  the  wholesome  enforcement  of  the  law."  Referring  to 
certain  instances  of  harsh  execution  of  the  law  by  the  police  authorities  near 
the  frontiers,  he  says : 

"This  is,  in  my  opinion,  a  misconception  of  the  sentiment  of  humanity  to 
which  I  alluded  above,  and  an  application  of  the  letter  of  the  law  with  a  rigor 
which  a  free  republican  government  like  France  can  not  afford  to  exercise 
toward  foreigners  of  anv  nationality."  (Journal  de  Dr.  Int.  PrivS,  vol.  13,  16, 
and  497.) 

Expulsion  is  a  police  measure,  having  for  its  object  the  purging  of  the  State 
of  obnoxious  foreigners.  It  is  a  preventive,  not  a  penal  process,  and  it  can  not 
be  substituted  for  criminal  prosecution  and  punishment  by  judicial  procedure. 
(See  Inst.  Dr.  Int.  Ann.  286,  300.) 

In  no  instance  has  an  example  been  found  of  treatment  such  as  that  to  which 
Hollander  was  subjected.  Hollander  had  been  admitted  to  residence  in  the  Re- 
public of  Guatemala  and  encouraged  to  engage  in  business  there.  He  lived  for 
a  long  time  in  amity  and  intimacy  with  the  high  officers  of  the  Republic,  and 
those  relations  continued  until  he  made  the  charge  reflecting  upon  the  integrity 
of  certain  of  these  officials.  With  the  aid  and  support  of  the  ruling  powers  he 
had  built  up  a  thriving  newspaper  and  job-printing  enterprise,  which  was  in 
full  operation  at  the  time  of  his  expulsion.  The  judicial  powers  of  the  Govern- 
ment of  Guatemala  at  once  took  cognizance  of  Hollander's  attack  on  the  officials 
of  the  Government,  and  he  was  arrested  upon  the  criminal  charge  of  calumny 
and  forgery.  A  trial  and  conviction  upon  that  charge  would  have  vindicated 
the  Government  and  its  officers  and  resulted  in  the  punishment  of  Hollander  if 
he  was  guilty  of  malicious  libel  and  forgery.  His  acquittal  would  have  been 
conclusive  of  his  innocence.  The  circumstances  of  his  expulsion  give  it  the 
appearance  of  Executive  intervention  to  take  the  matter  out  of  the  hands  of  the 
court,  and,  assuming  the  fact  of  his  guilt,  to  administer  punishment  by  way  of 
instant  and  forcible  expulsion.  The  fact  that  Hollander  was  expelled  while 
awaiting  trial,  and  in  a  manner  that  defeated  the  ends  of  justice  judicially  ad- 
ministered, is  one  of  the  most  aggravating  of  the  incidents  which  make  the  man- 
ner of  his  expulsion  a  flagrant  violation  of  Guatemala's  obligation  to  the  United 
States  respecting  the  treatment  of  our  citizens.  This  high-handed  treatment  of 
Hollander  carried  also  the  appearance  of  discourtesy  and  unfriendliness  toward 
the  United  States;  and  if  not  so  intended,  the  action  of  the  Executive  implied 
disregard  of  an  unmistakable  character  for  the  rights  and  sensibilities  of  a 
neighbor  republic  which  feels  as  a  wound  every  injury  to  its  citizens. 

******* 

Without  contending  that  the  Guatemalan  law  of  expulsion  is  in  derogation 
of  Article  XII  of  the  treaty,  and  without  taking  exception  to  that  law  as  a 
piece  of  domestic  legislation,  but  having  regard  to  the  manner  and  circum- 
stances only  of  Hollander's  expulsion,  it  was  effected  in  disregard  of  the  rights 
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guaranteed  to  citizens  of  the  United  States  by  that  treaty,  and  of  "  the  prescrip- 
tion which,"  quoting  from  the  Guatemalan  letter  of  June  9,  1888,  "  can  not  be 
denied  in  any  civilized  country  of  the  earth." 

Returning  to  a  consideration  of  the  facts,  Hollander  was  held  in  prison  on 
ball  more  than  three  months,  in  the  power  of  the  Guatemalan  authorities, 
awaiting  trial.  Then,  suddenly  and  without  notice,  the  judicial  proceeding  was 
abandoned  and  the  accused  was  taken  from  prison,  carried  under  guard  to  the 
coast,  and  put  upon  an  outgoing  vessel  under  an  Executive  decree  of  expulsion, 
leaving  his  family,  Jiis  business,  and  his  property  unprovided  for.  He  was 
literally  hurled  out  of  the  country,  leaving  behind  wife  and  children,  business, 
property,  everything  dear  to  him  and  dependent  upon  him.  Why  that  abandon- 
ment of  the  judicial  investigation  and  resort  to  summary  expulsion  by  ad- 
ministrative decree  I  do  not  inquire.  But  the  United  States  takes  this  ground : 
The  Government  of  Guatemala,  whatever  its  laws  may  permit,  had  not  the  right 
in  time  of  peace  and  domestic  tranquillity  to  expel  Hollander  without  notice  or 
opportunity  to  make  arrangements  for  his  family  and  business,  on  account  of  an 
alleged  offense  committed  more  than  three  months  before,  Hollander  having 
during  the  entire  interval  been  in  the  power  of  the  Government,  subject  to  the 
proper  enforcement  of  any  of  its  laws,  and  at  the  time  awaiting  trial  in  the 
criminal  court  upon  the  identical  charge  upon  which  he  was  expelled.  If 
expulsion  was  lawful  and  proper  on  the  14th  of  May,  it  was  lawful  and  proper 
on  the  8th  of  February  preceding,  when  Hollander  had  already  committed  the 
offending  act  and  had  been  held  to  answer  for  it  in  the  courts  of  the  country. 
After  deliberating  three  months  and  more, .  with  Hollander  absolutely  in  its 
power,  the  Executive  authority  expelled  him  in  a  manner  that  defeated  the 
course  of  justice  in  the  courts  of  the  country ;  that  violated  the  rules  of  inter- 
national law  and  the  existing  provisions  of  the  treaty,  and  was  contrary  to. the 
practice  of  civilized  nations.  In  so  doing  Guatemala  did  Hollander,  and 
through  him  the  United  States,  a  grevious  injury ,  which  can  not  be  allowed 
to  go  without  protest.  He  is  entitled,  upon  the  undisputed  facts,  to  a  reasonable 
indemnity,  and  you  are  directed  to  inform  the  Government  of  Guatemala  that 
the  United  States  expects  it  to  be  paid.  (Mr.  Olney,  Secretary  of  State,  to  Mr. 
Young,  minister  to  Guatemala,  Jan.  30,  1896;  Foreign  Relations,  1895,  II,  775.) 

The  instruction  may  be  said  to  represent  and  crystallize  the  policy 
of  this  country  in  the  matter  of  redress  through  diplomatic  chan- 
nels for  unjustifiable  or  illegal  expulsion  of  American  citizens  from 
foreign  parts. 

The  practice  of  the  United  States  in  such  matters  is  further  set 
forth  in  the  judgments  of  courts,  of  mixed  commissions  in  which  in- 
demnities have  been  allowed  in  cases  of  illegal  expulsion.  For  an 
enumeration  of  these  various  instances,  see  Moore's  International 
Arbitrations,  volume  4,  pages  3333-3359.  Further  illustrations  of 
the  doctrine  contended  for  are  contained  in  Moore's  International 
Law  Digest,  pages  97-101. 

It  may  be  asserted,  perhaps,  that  the  instances  from  American  dip- 
lomatic correspondence,  as  well  as  the  Judgments  of  mixed  tribunals, 
only  set  forth  American  practice,  and  that  this  American  practice 
may  be  out  of  harmony  with  the  practice  of  European  nations.  For- 
tunately, this  contention,  if  made,  is  easily  refuted,  for  in  the  Vene- 
zuelan arbitrations  of  1903  at  least  four  cases  arose  involving  the 
exercise  and  limitation  of  the  right  of  expulsion.  The  doctrine  estab- 
lished by  these  various  cases  represents  the  carefully  considered  prac- 
tice of  Belgium,  Italy,  and  Holland,  and  differs  in  no  respect  from 
the  claims  set  forth  by  this  Government  in  diplomatic  correspondence 
and  in  the  writings  of  enlightened  publicists,  whether  they  Tbe  conti- 
nental, British,  or  North  or  South  American. 

The  cases  referred  to,  and  upon  which  reliance  is  placed,  are  the 
following :  The  Belgian  case  of  Paquet,  Ralston's  Reports,  pp.  266- 
267;  the  Italian  case  of  Boffolo,  Ralston's  Reports,  pp.  696-706;  the 
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Italian  case  of  Oliva,  Ralston  Reports,  pp.  771-782 ;  and  the  Dutch 
case  of  Maal,  Ralston's  Reports,  pp.  914-916. 

While  these  four  cases  are  correctly  decided,  and  establish  the  doc- 
trine of  expulsion,  with  its  necessary  limitations,  the  case  of  Boffolo 
is  specially  singled  out  because  the  reasons  underlying  the  doctrine 
and  the  limitations  necessarily  placed  upon  its  exercise  are  there  set 
forth  accurately  and  at  length.  The  opinion  of  the  umpire,  Ralston, 
is  particularly  valuable  for  the  reason  that  the  case  of  Boffolo  was 
one  which  dia  not  and  could  not  appeal  to  the  court,  and  any  indem- 
nity which  might  be  allowed  was  reduced  by  the  fact  that  Boffolo 
was  allowed  to  return  to  Venezuela  within  a  month  of  his  expulsion. 

The  question  before  the  court  strangely  resembles  Mr.  Jaurett's 
case.  It  appeared  that  one  Boffolo,  an  Italian  subject,  reached  Vene- 
zuela in  June,  1898 ;  that  in  the  spring  of  1900  he  was  a  householder 
in  Caracas  and  the  publisher  of  an  Italian  weekly  newspaper.  It  fur- 
ther appeared  that  he  took  upon  himself  the  duty  and  liberty  of  criti- 
cising, albeit  in  an  unimportant  manner,  the  judiciary  and  the  Presi- 
dent of  Venezuela.  In  other  words,  Boffolo  was  accused  of  display- 
ing offensive  political  activity. 

The  accusation  brought  against  Mr.  Jaurett  is  similar,  and  a  like 
similarity  exists  in  the  fact  that  both  of  these  claimants  were  domi- 
ciled foreigners,  and,  as  such,  might  not  be  expelled  legally  by 
Executive  action. 

From  the  opinion  of  the  learned  umpire  the  following  quotations 
are  made,  although  in  so  doing  some  of  the  language  previously 
quoted  will  be  repeated : 

That  a  general  power  to  expel  foreigners,  at  least  for  cause,  exists  in  gov- 
ernments can  not  be  doubted.0  ( See  Hollander  Case  in  U.  S.  Foreign  Relations 
for  1895,  p.  775,  and  also  see  p.  801,  same  volume,  citations  to  be  found  in  sec. 
206,  vol.  2,  Wharton's  International  Law  Digest,  and  other  citations  hereinafter 
given.) 

But  it  will  be  borne  in  mind  that  there  may  be  a  broad  difference  between 
the  right  to  exercise  a  power  and  the  rightful  exercise  of  that  power.  Let  us 
illustrate.  In  the  Hollander  Case  (cited  above)  the  Government  of  Guatemala 
contended  : 

"  The  Government  was  not  under  obligation  to  allow  him  more  or  less  time 
to  get  out  of  the  country,  nor  to  accommodate  him  in  any  way.  All  the  practices 
of  jurisprudence,  supposing  them  to  be  certain  and  indisputable,  fall  down 
before  a  law  clear  that  comes  immediately  from  the  sovereignty  of  a  nation." 

To  this  Secretary  Olney  very  forcibly  replied : 

"The  logical  result  of  that  proposition  is,  that  whatever  a  state  by  legal 
formula  wills  to  do  it  may  do ;  and  that  international  obligations  are  annulled, 
not  infringed,  by  legalized  administrative  action  in  contravention  of  those  obli- , 
gations.  *  *  *  I  construe  the  language  used  to  mean  that  as  a  rule  of  inter- 
national law  the  right  of  expulsion  is  absolute  and  inherent  in  the  sovereignty 
of  a  state,  and  that  no  other  state  can  question  the  exercise  of  this  right  nor 
the  manner  of  exercising  it.  *  *  *  The  modern  theory  and  the  practice  of 
.  Christian  nations  Is  believed  to  be  foimded  on  the  principle  that  the  expulsion 
of  a  foreigner  is  justifiable  only  when  his  presence  is  detrimental  to  the  welfare 
of  the  state,  and  that  when  expulsion  is  resorted  to  as  an  extreme  police 
measure,  it  is  to  be  accomplished  with  due  regard  to  the  convenience  and  the 
personal  and  property  interests  of  the  person  expelled." 

0  Noocienes  de  Derecho  Internacional,  by  Miguel  Cruchaga  T.  (of  Santiago  de 
Chile),  says  (sec.  177)  :  "  Puede  el  Estado  expulsar  fi,  los  extranjeros  por  con- 
sideraciones  de  orden  publico ;  pero  entendemos  que  este  derecho  no  debe  ejer- 
cltarse  sino  con  mucha  parsimonla  y  en  casos  muy  especialfsimos.  El  derecho 
en  sf  mismo,  sin  embargo,  no  puede  negarse,  puesto  que  el  Estado  tambien  lo 
tiene,  segun  el  Derecho  Publico,  con  respecto  ft  sus  propios  subditos  por  via  de 
grave  pena." 
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We  may  cite  Roliu-Jacqueinyns,  who  reported  on  the  subject  to  the  Institute 
of  International  Law  in  188S  (Revue  de  Droit  International,  Vol.  XX,  p.  498), 
and,  after  admitting  the  right  of  expulsion,  said: 

*****  En  sa  quality  d'etre  huniain  il  a  le  droit  de  ne  pas  Stre  l'objet 
de  rigueurs  inutiles  et  de  ne  pas  Stre  injustement  ISsS  dans  ses  intSrSts.  En  sa 
quality  de  citoyen  d'un  autre  Etat  il  peut  rSclamer  contre  ces  rigueurs  ou  ces 
spoliations  la  protection  de  son  sou  vera  in.     *     *     * 

**  *  *  *  II  est  dSs  lors  legitime  que  l'Etat  auquel  appartient  1'expulsS 
soit  recevable  ft  demander  communication  du  motif  special  de  l'expulsion,  et 
cette  communication  ne  peut  lui  Stre  refusSe. 

**  L'acte  meine  de  l'expulsion  doit  d'ailleurs  Stre  restreint  ft  son  objet  direct, 
essentiel,  qui  est  de  dSbarrasser  le  sol  national  d'un  hOte  nuisible.  Le  droit 
de  souverainetS  nationale  n'exige  ni  ne  permet  davantage.  *  *  *  Mais  cette 
contra inte  ne  devra  pas  prendre  caractere  gratuitement  vexatoirie." 

He  continues: 

44  5°  MSme  en  Tabsence  de  traitSs,  1'fitat  auquel  appartient  1'expulsS  a  le  droit 
de  demander  ft  connaitre  les  motifs  de  l'expulsion,  et  la  communication  de  ces 
motif 8  ne  peut  lui  Stre  refusee.'' 

In  one  of  the  latest  works,  discussing  the  subject  "  Protection  des  Nationaux 
RSsidant  ft  I'fitranger"  (p.  450),  M.  Tchernoff  shows  himself  so  little  friendly 
to  the  right  of  expulsion  that  he  remarks: 

44  Peu  de  personnes  de  nos  jours  soutiennent  que  le  droit  d'expulser  les 
Strangers  soit  uue  attribution  nornuile  de  l'fttat  exercant  sa  fonction  civi- 
lizatrice." 

Calvo  (Dictionnaire  du  Droit  International),  title  "Expulsion,"  says: 

**  But  when  a  government  expels  a  foreigner  without  cause  and  in  a  harsh,  in- 
considerate manner  (avec  des  formes  blessantes),  the  state  of  which  the  foreigner 
is  a  citizen  has  a  right  to  base  a  claim  upon  this  violation  of  international  law 
and  to  demand  adequate  satisfaction." 

See  also  Bluntschli,  Droit  International  CodifiS : 

"Abt.  383.  Chaque  £tat  est  autorisS  ft  expulser  pour  motifs  d'ordre  public  les 
Strangers  qui  resident  temporairement  sur  son  territoire.  S'ils  y  ont  Stabli  un 
domicile  fixe,  lis  ont  le  droit  ft  la  protection  des  lois  an  mSme  titre  que  les  na- 
tionaux. 

**  1.  Le  droit  d'expulser  les  Strangers  n'est  pas  un  droit  absolu  de  l'Etat; 
l'admettre  serait  de  nonveau  porter  atteinte  au  principe  de  la  libertS  des  rela- 
tions Internationales.  L'Etat  n'est  le  maitre  absolu  ni  du  territoire  ni  des  habi- 
tants du  pays.  L'ancienne  tliSorie  so  fondant  sur  le  principe  du  moyen  Age  que 
1'lStat  est  propriStaire  du  territoire,  en  avait  abusivement  dSduit  1'idSe  de  la 
souverainete"  illimitSe  de  l'fitat.  On  reconnait  cependant  presque  partout  ft 
l'fltat  la  facultS  d'expulser  les  Strangers  par  simple  mesure  administrative  et 
sans  que  les  personnes  atteintes  par  cette  mesure  puissent  recourir  aux  tribunaux. 

44Art.  384.  Lorsqu'un  gouvernemont  interdit  sans  motif  1'entrSe  du  territoire 
ft  un  Stranger  dument  lSgitimS,  ou  l'expulse  sans  cause  et  avec  des  formes 
blessantes,  l'£tat  dont  cet  Stranger  est  citoyen  a  le  droit  de  rSclamer  contre 
cette  violation  du  droit  international,  et  de  demander  au  besoin  satisfaction. 

"  1.  L'titat  peut  aussi  Stre  atteint  dans  la  personne  des  ressortissants  qu'il  a 
mission  do  protSger.  L'expulsion  arbitraire  peut  amener  des  reprSsentations 
diploma tiques:  la  partie  ISsSe  a  toujours  le  droit  de  demander  aide  et  protec- 
tion ft  son  consul  ou  de  provoquer  l'intervention  de  1'envoyS  de  son  pays." 

In  the  recent  Ben  Tillot  affair,  between  England  and  Belgium,  the  arbitrator, 
M.  Arthur  Desjardins,  of  France,  in  his  sentence  examined  thoroughly  the 
reasons  for  the  expulsion  of  Tillet  (as  we  shall  do  hereafter  in  this  case),  and 
also  as  to  the  treatment  accorded  him  in  connection  therewith,  and  maintained 
the  right  of  Belgium  to  expel  under  the  circumstances,  and,  as  well,  justified 
the  manner  in  which  Tillet  was  treated  bv  Belgium.  (Journal  du  Droit  Inter- 
national PrivS,  vol.  26  (1899),  p.  203.) 

Hall  says  (International  Law,  p.  224)  : 

44  In  such  cases  (expulsion  of  individual  foreigners  residing  in  a  state)  the 
propriety  of  the  conduct  of  the  expelling  government  must  be  judged  with  refer- 
ence to  the  circumstances  of  the  moment." 

Says  Professor  von  Bar  (Joum.  Droit  Intern.  PrivS,  Vol.  XIII,  p.  6)  : 

**  La  conscience  juridique  universelle  proteste  contre  l'usage  arbitraire  du 
droit  d'expulsion.     *     *    * 

"  II  nous  pa  rait  que  l'fitat  qui  ouvre  libSralement  aux  Strangers  1'accSs  de  son 
territoire  ne  droit  pas  pouvoir  leur  retirer  ft  son  grS  le  droit  de  sSjour.  (1)  En 
ce  sens  Heffter,  Voelkerrecht,  sec.  62:  4Aucun  £tat  ne  pent  Scarter  de  sou  sol  les* 
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ressortissants  d'un  autre  liJtat,  dont  la  nationalite  est  dOment  constatee,  ni  les 
expulser  aprds  leur  avoir  fait  accueil,  sans  avoir  pour  le  faire  de  bonnes  raisons, 
qu'il  est  tenu  de  communiquer  au  gouvernement  dont  ils  reinvent/ 

u  Dans  tous  les  cas  il  est  d'une  necessity  indispensable  d'apporter  aux  mesures 
de  rigueurs  qui  peuvent  etre  prises  contre  les  etrangers  un  double  temperament. 
L'un  est  de  pure  forme:  L'liJtat  qui  recourt  a  l'expulsion  doit  invoquer  des 
motifs  de  nature  a  la  justifier.  L'autre  touche  au  fond :  L' expulsion  doit  etre 
conforme  aux  traditions  et  aux  principes  du  droit  des  gens.     *     *     * 

"Une  peine  insigniflante  prononcee  contre  l'etranger  a  raison  d'une  injure, 
d'une  contravention  de  police,  ne  suffrait  pas  a  justifier  une  mesure  d'exclusion. 
Pour  que  l'infraction  qu'il  a  commise  puisse  entrainer  son  expulsion,  il  faut 
qu'elle  soit  telle  que,  dans  l'hypothese  ou  elle  aurait  ete  consommee  sur  le  ter- 
ritolre,  elle  eut  expose  le  coupable  a  une  perte  assez  longue  de  sa  liberty,  et  &  la 
privation  au  moins  temporaire  de  certains  droits.     *     *     * 

"  Encore  faudrait-il,  de  toute  facon,  pour  que  ce  fait  puisse  donner  lieu  a  une 
expulsion,  qu'il  soit  prouve,  ou  tout  au  moins  rendu  vraisemblable  au  plus  haut 
degre,  qu'il  contient  les  elements  d'une  violation  grave  et  reelle  de  la  loi,  ou  Wen 
d'une  tentative  pour  la  commettre,  ou  encore  d'un  acte  condamnable,  applique 
a  sa  preparation.     *     *     * 

"  Bluntschli  pose  en  principe,  dans  son  §  384,  que  1'expulsion  arbitraire  et  non- 
motivee  d'un  etranger  peut  etre  le  point  de  depart  de  reclamations  diplomatiques 
de  la  part  de  Tfitat  dont  il  est  le  national.  Ce  point  est  au-dessus  de  toute 
controverse.     *     *     * " 

Woolsey  says  (International  Law,  sec.  63,  p.  85)  : 

"  6.  No  state  in  peace  can  exclude  the  properly  documented  subjects  of  another 
friendly  state,  or  send  them  away  after  they  have  been  once  admitted,  without 
definite  reasons,  which  must  be  submitted  to  the  foreign  government  con- 
cerned." 

In  the  opinion  of  the  umpire  it  may  be  fairly  deduced  from  the  foregoing 
that— 

1.  A  state  possesses  the  general  right  of  expulsion;  but 

2.  Expulsion  should  only  be  resorted  to  in  extreme  instances  and  must  be 
accomplished  in  the  manner  leasf  injurious  to  the  person  affected. 

Must  explanation  of  reasons  and  justification  of  conduct  be  made  to  an 
arbitral  tribunal  when  the  occasion  arises?  The  question  is  answered  in 
Moore's  Digest. 

Orazio  de  Attellis,  a  naturalized  American  citizen,  entered  Mexico  in  1833, 
and  on  June  24,  1835,  the  President  issued  an  order  for  his  expulsion  on  the 
ground  that  he  had  "  occupied  himself  again  (he  had  been  expelled  before  be- 
coming an  American  citizen)  in  the  publication  of  a  periodical  in  which  some 
productions  appear  which  tend  to  ridicule  the  nation  and  to  plunge  It  into 
anarchy."  What  the  productions  were  and  what  was  their  offensive  feature 
was  not  disclosed.  The  claimant  was  so  expelled  under  circumstances  of  es- 
pecial hardship.  The  American  Commissioners  contended  that  the  expulsion 
was  causeless,  Inspired  by  enmity,  in  violation  of  rights  secured  to  inhabitants 
of  the  Republic  by  the  Constitution  and  contrary  to  treaty  relations. 

The  umpire  (p.  3334)  gave  judgment  in  favor  of  the  claimant. 

In  the  case  of  Zerman  v.  Mexico,  before  the  American  and  Mexican  Com- 
mission of  1868,  Sir  Edward  Thornton  (p.  3348)  said: 

"The  umpire  is  of  opinion  that,  strictly  speaking,  the  President  of  the  Re- 
public of  Mexico  had  the  right  to  expel  a  foreigner  from  its  territory  who  might 
be  considered  dangerous,  and  that  during  war  or  disturbances  it  may  be  neces- 
sary to  exercise  this  right  even  upon  bare  suspicion ;  but  in  the  present 
instance  there  was  no  war,  and  reasons  of  safety  could  not  be  put  forward  as  a 
ground  for  the  expulsion  of  the  claimant  without  charges  preferred  against 
him  or  trial;  but  If  the  Mexican  Government  had  grounds  for  such  expulsion 
it  was  at  least  under  the  obligation  of  proving  charges  before  this  Commission. 
Its  mere  assertion,  however,  or  that  of  the  United  States  consul,  in  a  dispatch 
to  his  Government,  that  the  claimant  was  employed  by  the  imperialist  authori- 
ties, does  not  appear  to  the  umpire  to  be  sufficient  proof  that  he  was  so  em- 
ployed or  sufficient  .ground  for  his  expulsion." 

The  umpire  awarded  the  claimant  $1,000. 

It  appears  therefore  that  the  Commission  may  inquire  into  the  reasons  and 
circumstances  of  the  expulsion. 

Let  us  apply  the  principles  above  laid  down  to  the  case  before  us. 

36568— S.  Doc.  413, 60-1 8 
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Boffolo  was  expelled,  as  the  claimant  Government  contends  (and  nothing 
else  is  before  the  Commission),  because  he  published  a  certain  article  supposed 
to  reflect  upon  the  local  judiciary  and  referring  in  some  purely  incidental  way 
to  the  President,  and,  as  stated,  recommended  a  socialistic  paper.  It  is  not  the 
province  of  the  umpire  to  pass  upon  Boffolo's  taste  or  justice  in  so  doing.  He 
is,  however,  obliged  to  examine  somewhat,  first,  as  to  whether  in  so  doing  he 
offended  the  laws  of  Venezuela,  and,  second,  whether  under  the  laws  the  ex- 
pulsion was  permissible. 

******* 

Let  us  therefore  see  what  law  governed  the  matter  of  expulsion,  for  if  none 
existed  the  power  to  expel  was  wanting.  Another  conclusion  would  make 
Venezuela's  Government  despotic— not  republican  or  democratic. 

The  only  provisions  of  law  covering  the  right  of  expulsion  either  of  natives 
or  of  foreigners  were  in  articles  77  and  78  of  the  constitution  of  1893,  and  read 
as  follows: 

"Aar.  77.  Adem&s  de  las  atribuciones  anteriores,  que  son  privativas  del 
Presidente  de  los  Estados  Unidos  de  Venezuela,  6ste,  con  el  voto  consultivo  del 
Consejo  del  Gobierno,  ejercerfi,  tambien  las  slguientes: 

"9a.    ♦    ♦    * 

"3°.  Arrestar  6  expulsar  a  los  individuos  de  la  naciOn  con  la  cual  se  estft 
en  guerra  y  que  sean  contrarios  a.  la  defensa  del  pals. 

"Art.  78.     *     *     * 

"4a.  Prohibir  la  entrada  en  territorio  nacional,  6  expulsar  de  61,  ft  los  ex- 
trangeros  que  no  tengan  su  domicllio  en  el  pals  y  que  sean  notoriamente  per- 
judiciales  al  orden  publico." 

According  therefore  to  the  constitution  of  Venezuela  only  as  the  nondomlciled 
foreigner  might  be  shown  to  be  prejudicial  to  public  order  would  he  be  ex- 
pelled. Let  us  pass  over  the  fact  that  the  Boffolo  decree  of  expulsion  declared 
that  his  presence  was  prejudicial  to  "  national  interests  "  and  not  to  the  "  public 
order,"  as  limited  by  the  constitution,  and  see  if  such  cause  has  been  presented 
to  this  Commission  as  would  justify  the  expulsion. 

It  is  suggested  that  the  expulsion  may  have  taken  place  because  of  any  one 
of  three  reasons : 

1.  That  he  si>oke  disrespectfully  of  the  President 

2.  That  he  criticised  a  subordinate  member  of  the  judiciary. 

3.  That  he  recommended  the  reading  of  El  Obrero,  a  socialistic  paper. 

The  effective  answer  to  all  of  these  propositions  is  that  freedom  of  speech 
and  of  the  press  are  guaranteed  by  the  constitution  of  Venezuela,  and  an 
expulsion  for  either  one  would  have  been  an  infringement  of  the  constitution 
of  Venezuela,  and  this  is  not  to  be  presumed  the  President  would  have  done. 
The  umpire  is  more  disposed  to  believe  that  for  public  reasons  satisfactory  to 
itself  the  Government  has  chosen  not  to  offer  the  basis  of  its  action,  rather 
preferring  to  submit  to  such  Judgment  as  to  this  Commission  might  seem  to 
meet    in    the   case. 

The  further  suggestion  is  made  that  Boffolo,  being  a  foreigner,  did  not  pos- 
sess the  right  to  criticise  the  Government  to  the  same  extent  as  Venezuelans, 
while  the  <3overnment  possessed  a  larger  power  over  him.  To  this  may  be 
replied  that  the  constitution  of  Venezuela  conferred  upon  foreigners  the  same 
rights  as  were  assured  to  natives,  and  for  the  supposed  offenses  not  the  slightest 
punishment  could  have  been  inflicted  upon  the  Venezuelans. 

Summing  up  the  foregoing,  we  may  (in  part  repeating)  say: 

1.  A  state  i»ossesses  the  general  right  of  expulsion;  but 

2.  Expulsion  should  only  be  resorted  to  in  extreme  instances,  and  must  be 
accomplished  in  the  manner  least  injurious  to  the  person  affected. 

3.  The  country  exercising  the  power  must,  when  occasion  demands,  state  the 
reason  of  such  expulsion  before  an  international  tribunal,  and  an  Inefficient 
reason  or  none  being  advanced,  accepts  the  consequences. 

4.  In  the  present  case  the  only  reasons  suggested  to  the  Commission  would 
be  contrary  to  the  Venezuelan  constitution,  and  as  this  is  a  country  not  of 
des]x>tic  power,  but  of  fixed  laws,  restraining,  among  other  things,  the  acts  of 
its  officials,  these  reasons  (whatever  good  ones  may  in  point  of  fact  have 
existed)  can  not  be  accepted  by  the  umpire  as  sufficient. 

In  view  of  the  foregoing  it  only  remains  to  consider  the  amount  of  damages 
to  be  awarded.  The  honorable  representative  of  Italy  has  indicated  that  he 
would  be  content  to  accept  5,000  bolivars,  and  considering  the  harshness  of 
expulsion  as  a  remedy,  the  fact  that  only  great  provocation  will,  in  the  eyes  of 
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international  law,  justify  its  exercise,  and  the  further  fact  that  expulsion  of 
foreigners  so  readily  leads  the  way  to  the  gravest  international  difficulties,  as 
it  may  be  regarded  as  a  national  affront,  the  amount  asked  seems  not  intrin- 
sically unreasonable.  But  bearing  in  mind  the  low  character  of  the  man  in 
question  (as  developed  before  the  Commission),  and  that  his  speedy  return  was 
permitted,  the  umpire  believes  his  full  duty  will  be  discharged  in  allowing  him 
2,000  bolivars,  and  an  award  of  this  amount  will  be  entered. 

It  is  impossible  to  distinguish  in  principle  Mr.  Jaurett's  case  from 
the  case  of  Boffolo.  As  previously  stated,  the  claims  were  somewhat 
similar  in  origin;  the  reason  for  expulsion  was  identical;  the  same 
laws — namely,  the  laws  protecting  domiciled  foreigners — applied  to 
both  and  were  violated  in  precisely  the  same  manner.  The  decision 
of  the  umpire  therefore  applied  as  well  to  the  one  as  to  the  other, 
and  if  in  the  case  of  Boffolo  an  indemnity  was  allowed  an  indemnity 
should  be  allowed  in  the  case  of  Mr.  Jaurett. 

The  claim  of  Boffolo  did  not,  as  stated,  strongly  appeal  to  the 
umpire's  sense  of  moral  justice,  because  the  character  of  Boffolo  was 
not  beyond  question.  The  Venezuelan  Government  has  attempted 
to  besmirch  the  character  and  standing  of  Mr.  Jaurett,  but  each 
allegation  has  been  met  by  a  prompt  denial  and  proof  to  the  con- 
trary has  been  furnished  and  is  on  file  in  the  Department.  The 
character  of  Mr.  Jaurett  therefore  can  not  enter  into  the  controversy 
and  reduce,  as  in  the  case  of  Boffolo,  the  indemnity  to  which  the  law 
entitles  an  alien  illegally  expelled  from  the  country. 

The  claim  of  Mr.  Jaurett  is  for  the  sum  of  $25,000,  and  although 
there  is  no  evidence  in  the  Department  to  show  the  entire  accuracy  of 
the  claim,  Mr.  Jaurett's  statement,  uncontradicted  as  it  is,  may  well 
be  taken  as  a  basis.  In  his  memorandum,  dated  the, 2d  of  December, 
1904,  and  on  file  in  the  Department,  he  says : 

My  financial  and  social  position  at  the  time  of  my  expulsion  was  eminently 
satisfactory,  as  might  be  readily  attested  by  the  various  legations,  and  by  the 
bankers  Boulton  and  Blohm,  of  Caracas.  Being  likewise  the  accredited  agent 
of  the  Associated  Press,  the  Reuters  Telegraph  Company  of  London,  the  Havos 
Agency  of  Paris,  the  New  York  Herald,  and  representative  of  the  Anglo-Franco- 
Belgian  committee  of  foreign  bondholders.  I  receive  from  these  various  com- 
panies a  fixed  monthly  compensation  of  $480,  without  taking  in  account  the 
extras  occasioned  by  the  frequent  political  disturbances,  such  as  the  period  of 
the  blockade  in  1902,  which  yielded  me  $6,300  in  two  months.  The  Associated 
Press  alone  paid  me  $2,500  and  Reuters  of  London  $2,100,  as  the  books  of  these 
companies  will  readily  show.  If  to  these  sums  be  added  the  revenue  from  my 
paper,  the  Venezuelan  Herald,  established  by  me  in  1896,  and  the  only  Ameri- 
can journal  in  Venezuela  and  West  Indies,  dedicated  especially  to  finance  and 
trade,  and  yielding  an  annual  income  of  $6,000,  and  also  the  income  derived 
from  the  "  Information  Bureau "  founded  by  me  in  1898,  and  to  which  all 
foreign  legations  directed  their  *  promoters,  engineers,  and  others,  in  quest  of 
information,  it  would  be  easy  for  me  to  establish,  as  anyone  who  has  lived  or 
is  living  there  may  testify,  that  my  financial  position  was  an  enviable  one.  I 
had  in  the  past  six  years  amassed  a  certain  capital,  which  I  was  able,  thanks 
to  my  exceptional  faculty  for  obtaining  financial  information,  to  place  advan- 
tageously. This  laboriously  reared  structure,  representing  eight  and  a  half 
years  of  toil  and  effort,  a  South  American  dictator,  for  the  pure  gratification  of 
his  destructiveness,  by  a  single  stroke  of  his  pen  reduces  to  naught.  In  such 
a  situation,  at  an  age  when  the  burdens  of  life  begin  to  weigh  heavily  (I  am 
nearly  50),  it  is  no  exaggeration  to  say  that  President  Castro  has  indeed  ruined 
me.    **     *    * 

The  measure  of  damages,  which  must  form  a  considerable  item  in 
any  claim  of  indemnity,  is  always  difficult  to  establish.  Large  and 
prospective  profits  in  many  cases  have  been  wholly  or  partially  re- 
jected. 
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It  does  not  appear  whether  the  property  of  Mr.  Jaurett  was  wholly 
destroyed  by  his  expulsion,  although  it  was  impossible  for  him  to 
carry  on  in  Venezuela  the  legitimate  business  in  which  he  was  en- 
gaged and  which,  through  his  exertions,  had  become  highly  remun- 
erative. It  also  does  not  appear  whether  he  might  have  wound  up 
his  affairs  by  the  employment  of  an  agent.  So  that  is  it  difficult  to 
ascertain  the  exact  amount  of  the  losses  actually  sustained  by  this 
high-handed  and  sudden  expulsion. 

There  is,  however,  an  item  in  the  measure  of  indemnity  which 
should  not  be  overlooked,  namely,  the  indignity  offered  to  Mr.  Jaurett 
and  the  insult  to  the  United  States,  whereof  he  is  a  naturalized 
citizen.  As  Mr.  Olney  well  said,  an  injury  has  been  done  to  Jaurett 
"  and  through  him  the  United  States  a  grievous  injury  which  can  not 
be  allowed  to  go  without  protest." 

If,  therefore,  all  the  facts  be  taken  into  consideration,  it  necessarily 
appears  that  the  sum  of  $25,000,  however  composed,  is  not  excessive, 
and  in  the  absence  of  any  proof  to  the  contrary  it  may  well  be  accepted 
as  a  basis  for  diplomatic  settlement. 

The  diplomatic  correspondence  in  this  case  shows  that  the  Depart- 
ment espoused  the  claim  of  Mr.  Jaurett  from  the  beginning,  and  that 
the  Department  has  insisted  upon  a  settlement  of  the  claim,  but  that 
Venezuela  has  refused  to  comply  with  the  request  of  the  Department. 

In  view  of  all  the  facts  of  the  case,  the  determined  attitude  of  the 
Department,  and  the  justness  of  the  claim,  whether  it  be  tested  by 
the  policy  of  this  country,  by  the  doctrines  of  writers  of  authority,  by 
the  decisions  of  mixed  courts,  or  by  the  solemn  judgments  of  inter- 
national tribunals,  it  must  appear  that  the  time  has  come  for  language 
stronger  than  that  employed  in  a  request.  A  demand  should  be  made 
upon  the  Venezuelan  Government  for  the  settlement  of  the  claim  in 
full,  and  if  the  demand  be  met  with  procrastination  or  refusal,  the 
dignity  of  this  Government  would  seem  to  require  prompt  and  vigor- 
ous action,  the  exact  nature  of  which  it  is  for  the  Secretary  to  deter- 
mine. 

While  it  is  eminently  proper  that  the  Jaurett  claim  be  submitted 
with  a  demand  for  its  settlement  in  accordance  with  the  recommenda- 
tion in  the  preceding  paragraph,  still  it  would  be  no  less  proper  to 
have  the  claim  investigated  and  adjudicated  by  an  impartial  tribunal. 
The  advisability  of  arbitration  was  stated  and  urged  in  cipher  tele- 
gram of  the  28th  of  January,  1905,  which  requested  "  an  impartial 
arbitration  of  the  cases  of  the  Bermudez  Company,  Critchfield, 
Jaurett,  and  the  revision  of  the  Olcotf  award,  and  the  trial  of  all 
these  cases  absolutely  on  their  merits."  Should  the  Department  insist 
upon  compliance  with  the  provisions  of  this  telegram,  the  Jaurett 
claim  might  well  be  included  and  the  undoubted  rights  of  Jaurett  and 
the  liability  of  the  Venezuelan  Government  be  established  in  a  judicial 
proceeding. 

The  question  is  submitted  to  the  discretion  of  the  Secretary. 
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THE  ORINOCO  CORPORATION. 


May  24,  1906. 

The  facts  of  the  case  of  the  Orinoco  Corporation  against  Vene- 
zuela sufficiently  appear  in  the  attached  memorandum,  and  even  a 
casual  perusal  of  the  statement  shows  abundant  reason  for  the  good 
offices  of  the  Department;  indeed,  diplomatic  intervention  may  be 
a  necessity  if  the  property  of  the  company  is  to  be  saved  from  de- 
struction. 

The  claim,  in  brief,  as  wLU  be  seen  from  the  memorandum,  arises 
from  the  repeated  concessions  to  various  strangers  of  the  territory 
which  the  Orinoco  Corporation  rightfully  possesses,  which  conces- 
sions, both  before  and  after  the  decisions  acknowledging  the  rights 
of  the  Orinoco  Corporation,  involve  almost  the  entire  property  of 
the  Orinoco  Corporation.  The  action  of  the  Venezuelan  Executive 
is,  therefore,  in  derogation  of  repeated  judgments  of  the  Venezue- 
lan court  of  last  resort  and  of  the  international  court  of  claims.  For 
this  tort,  willfully  committed  by  the  Executive,  there  can  only  be 
diplomatic  redress  unless  the  Venezuelan  Executive  should  abide  by 
the  decision  of  the  courts  and  cease  to  molest  the  vested  rights  of  the 
corporation.  A  failure  to  do  so  must  result  inevitably  in  a  demand 
for  arbitration  before  an  impartial  tribunal  and  the  assessment  of 
damages  for  repeated  and  tortious  acts  of  which  Venezuela  is  unfor- 
tunately guilty. 
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On  September  22,  1883,  the  Government  of  Venezuela  granted  to 
Cyrenius  C.  Fitzgerald,  his  associates,  assigns,  and  successors,  for 
the  term  of  ninety-nine  years,  a  concession  of  a  certain  portion  of 
the  delta  of  the  Orinoco,  with  the  exclusive  right  to  develop  the  re- 
sources of  the  territory  granted,  which  was  national  property.  The 
grantee  was  given  the  exclusive  right  of  establishing  a  colony  for  the 
purpose  of  exploiting  the  mineral  and  agricultural  resources  and  for 
the  development  of  industries  and  manufactures.  The  Government 
agreed  to  establish  two  ports  of  entry  within  the  territory  granted. 
It  was  provided  in  the  contract  that  Fitzgerald  should  commence 
the  work  of  colonization  within  six  months  from  the  approval  of 
the  concession  by  the  Federal  Council ;  that  he  should  establish  a  sys- 
tem of  immigration,  promote  civilization,  open  necessary  ways  of 
communication,  and  arrange  that  the  company  of  colonization  should 
formulate  its  statutes  and  establish  its  management  in  conformity 
with  the  laws  of  Venezuela.  There  were  favorable  provisions  in  the 
contract  regarding  taxation.  The  Government  agreed  to  organize 
the  political,  administrative,  and  judicial  system  of  the  colony  and 
to  provide  an  armed  force  necessary  for  the  maintenance  of  public 
order.  All  residents  of  the  colony  werje  exempted  from  military 
service  and  from  the  payment  of  imposts  or  taxes,  local  or  national, 
on  the  industries  in  which  they  might  be  engaged  for  a  period  of 
twenty  years.  An  extension  of  six  months  was  provided  for  to 
enable  the  concessionary  to  carry  out  his  part  of  the  agreement  in  the 
event  that  it  should  become  necessary.  This  contract  was  approved 
by  Congress  May  27,  1884. 

On  June  14,  1884,  Mr.  Fitzgerald  conveyed  to  the  Manoa  Company 
(Limited)  the  entire  concession  with  all  his  rights  thereunder.  It 
had  become  necessary  to  obtain  the  six  months"  extension  provided 
for  in  the  contract,  and  this  was  granted  on  February  19,  1884,  to 
date  from  the  22d  of  March  following.  In  the  following  August  an 
expedition  was  sent  out  by  the  Manoa  Company,  which  commenced 
operations,  as  certified  to  on  the  24th  of  September  by  the  national 
fiscal  supervisor  and  acting  governor  of  the  territory  as  being  in 
performance  of  the   contract,  in   accordance  with   its  stipulations. 

The  agitation  of  the  boundary  dispute  between  Great  Britain  and 
Venezuela  seriously  interfered  with  the  plans  of  the  company  in  the 
development  of  the  concession,  and  this  fact  was  brought  to  the 
attention  of  the  Venezuelan  Government  by  the  Manoa  Company 
on  March  4,  1885,  through  its  president,  C.  C.  Fitzgerald.  Mr. 
Fitzgerald  stated  that  he  had  been  notified  by  the  agents  of  the 
British  Government  that  the  latter  would  not  permit  the  develop- 
ment of  the  resources  of  or  the  establishment  or  industries  in  such 
part  of  the  concession  as  was  claimed  by  it  and  would  maintain  a 
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force  for  the  purpose  of  hindering  trespass  thereon.  In  view  of 
this,  Fitzgerald  requested  of  the  Venezuelan  Government  a  clear 
statement  of  the  guaranties  to  be  expected  in  the  future  as  to  any 
interference  with  the  company's  rights,  and  that,  whatever  the  result 
of  the  negotiations  between  England  and  Venezuela,  the  time  lost 
thereby  by  the  company  should  not  be  counted  against  the  company. 
On  the  1st  day  of  January,  1886,  Gen.  Guzman  Blanco,  envoy 
extraordinary  and  minister  plenipotentiary  of  the  United  States  of 
Venezuela  to  various  courts  of  Europe;  on  the  one  part,  and  on  the 
other  George  Turnbull,  American  citizen,  residing  in  New  York, 
and  then  in  London,  entered  into  a  contract  at  Nice  which  was 
identical  with  the  Fitzgerald  contract,  but  had  an  additional  article, 
which  provided: 

This  contract  shall  euter  into  vigor  in  case  of  the  becoming  void  through 
failure  of  compliance  within  the  term  fixed  for  this  purpose  of  the  contract 
celebrated  with  Mr.  Cyrenius  C.  Fitzgerald  the  22d  of  September,  1883,  for  the 
exploitation  of  the  same  territory. 

By  resolution  of  the  Executive  and  federal  council,  of  date  Sep- 
tember 9,  1886,  the  Fitzgerald  contract  was  declared  insubsistent  and 
no  longer  in  force,  because  the  concessionary  had  not  carried  out  the 

1>rovisions  of  the  contract  within  the  time  prescribed.  On  the  fol- 
owing  day  the  contract  with  Turnbull  was  ratified  by  the  Executive 
and  the  federal  council,  and  was  approved  by  Congress  on  April 
28,  1887. 

It  seems  that  Turnbull  shortly  after  commenced  operations  under 
the  contract,  and  on  March  13,  1888,  by  resolution  of  the  Executive 
and  federal  council,  approved  the  same  date,  it  was  declared  that 
the  iron  mine  "  Imataca,"  located  within  the  500  hectares  of  public 
land  on  the  shore  of  the  Cano  Corosimo  which  Turnbull  had  pur- 
chased, should  constitute  a  property  apart  from  the  concession  which 
had  been  granted  to  said  Turnbull,  the  minister  of  the  interior  being 
informed  that  this  mine  and  land  should  not  be  submitted  to  the 
conditions  and  obligations  set  forth  in  the  contract. 

In  June,  1888,  Turnbull  was  given  title  to  an  asphalt  mine  which 
he  discovered  on  the  island  of  Pedernales.  During  the  years  1888  to 
1890  the  local  authorities  of  Delta,  which  was  the  name  given  to  the 
territory  embraced  in  the  Fitzgerald  concession,  certified  that  the  iron 
and  asphalt  mines  were  being  worked  by  Turnbull  and  that  other 
works  were  being  carried  on. 

On  May  28,  1895,  the  Manoa  Company,  successor  to  Fitzgerald's 
rights,  petitioned  the  Government  to  acknowledge  and  reaffirm,  by 
decree,  its  rights  and  ownership  to  the  entire  Fitzgerald  concession, 
and  the  President  of  the  Republic  accordingly,  on  June  18  following, 
declared  the  annulment  of  the  contarct  for  the  concession  granted 
to  Turnbull,  including  the  Imataca  iron  mine  and  the  asphalt  mine 
on  the  island  of  Pedernales,  on  the  ground  that  Turnbull  during 
eight  years  had  not  complied  with  any  of  the  provisions  stipulated, 
"  excepting  some  steps  taken  for  the  exclusive  benefit  of  his  own 
convenience." 

The  Government  on  the  same  day  issued  a  decree  ratifying  and 
reaffirming  the  old  Fitzgerald  grant  in  the  Manoa  Company  and 
authorizing  said  company  to  renew  its  work  of  exploitation  and 
development.     Immediately  after  this  decree  the  National   Anony- 
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mous  Company,  which  had  purchased  the  asphalt  mine  from  Turn- 
bull,  petitioned  the  Government  to  modify  its  decree  of  June  18  so 
that  it  would  not  include  their  mine.  This  petition  was  granted 
in  the  decree  of  July  10,  1895,  the  decree  declaring  that  the  Manoa 
Company  did  not  own  the  Pedernales  asphalt  mine,  but  stating  that 
the  National  Company — 

obtained  the  property  through  a  good  title,  has  been  possessing  in  good  faith, 
and  has  been  and  is  now  exploiting  the  said  asphalt  mine  *  *  *  so  that 
respecting  the  said  mine  the  failure  of  fulfillment  on  the  part  of  the  conces- 
sionary   *    *     *     is  not  applicable. 

On  November  20,  1896,  another  decree  was  issued,  on  the  petition 
of  Turnbull,  declaring  that  the  Imataca  iron  mine  should  not  be 
included  in  the  decree  of  June  18,  1895,  but  that  the  same  belonged 
to  Turnbull  as  his  separate  property. 

The  Manoa  Company,  on  October  17,  1895,  conveyed  its  entire 
grant  to  the  Orinoco  Company,  excepting  the  Imataca  iron  mine 
and  Pedernales  asphalt  mine,  which  had  been  conveyed  to  William 
M.  Safford  and  Samuel  Grant  to  hold  as  trustees  for  the  Manoa 
Company. 

The  President  of  Venezuela,  on  November  20,  1896,  "  wishing  to 
put  an  end  to  the  difficulties  which  have  presented  themselves,  pre- 
venting the  exploitation  of  the  delta  of  the  Orinoco,"  recognized  as 
valid  the  transfer  made  by  the  Manoa  Company  to  the  Orinoco  Com- 
pany of  all  its  rights  and  titles  to  and  in  the  said  concession,  with 
the  exception  of  the  iron  mine  and  the  asphalt  mine.  He  acknowl- 
edged likewise  as  valid  the  work  and  other  acts  of  the  Orinoco  Com- 
pany done  and  performed  by  them  in  fulfillment  of  the  terms  of  the 
resolution  of  June  18,  1895,  decreeing  that  all  facilities  should  be 
granted  the  interested  parties  and  granting  exemption  from  certain 
custom  duties. 

Under  date  of  December  30,  1896,  the  Manoa  Company,  through 
its  receiver  and  trustees,  sold  the  Imataca  iron  mine  and  the  Peder- 
nales asphalt  mine  to  the  Orinoco  Company. 

It  will  be  remembered  that  during  this  time  the  Government  of 
Venezuela  did  not  recognize  any  right  in  the  Manoa  Company,  or 
its  assigns,  to  the  iron  and  asphalt  mines. 

It  appears  that  on  the  30th  of  March,  1895,  Turnbull,  then  resid- 
ing in  London,  entered  into  a  contract  with  the  Orinoco  Iron  Syndi- 
cate, an  English  corporation,  giving  them  an  option  to  buy  the  Ima- 
taca iron  mine  after  they  had  examined  and  tested  it.  The  English 
company  accordingly  shipped  employees,  machinery,  material,  and 
supplies  to  Venezuela,  but  on  its  arrival  the  ship  was  seized  by  the 
Venezuelan  authorities  for  failure  to  land  at  the  proper  port.  The 
vessel  and  cargo  was  confiscated,  and  the  English  company's  rights 
of  exploitation  in  the  iron  mine  were  ordered  sold  to  defray  the  ex- 
penses and  costs  of  the  denouncement  of  the  vessel.  Accordingly, 
on  November  18,  1898,  the  officials  of  the  Government  of  Venezuela 
conducted  a  public  sale  at  Ciudad  Bolivar  of  the  Imataca  mine,  and 
the  Orinoco  Company  became  the  purchasers  of  the  Government's 
claim  under  the  supposition  that  the  mine  had  become  the  property  of 
the  Orinoco  Iron  Syndicate  and  received  a  judgment  granting  all  the 
rights  of  the  Orinoco  Iron  Syndicate  Company  and  the  mine  itself 
for  120,000  bolivars. 
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In  1899  Turnbull  instituted  judicial  proceedings  for  the  purpose 
of  setting  aside  the  sale  of  the  Imataca  iron  mine,  and  the  court  de- 
cided in  June,  1900,  that  "  in  the  presence  of  the  title  shown  by  the 
plaintiff  and  that  cited  in  opposition  by  the  American  company  r 
(to  wit,  the  title  given  at  the  sale  of  November  18,  1898),  the  title 
of  the  mine  was  vested  in  Turnbull,  and  that  no  other  person  had  or 
possessed  any  right,  title,  or  interest  therein.  Turnbull  was  put  in 
possession  of  the  mine  and  its  appurtenances  on  August  4,  1900,  by 
the  Venezuelan  authorities,  and  all  persons  were  perpetually  enjoined 
and  restrained  from  impeding  or  interfering  with  the  rights  of  Turn- 
bull  in  said  mine  and  property. 

On  October  10, 1900,  the  Supreme  Chief  of  the  Republic,  by  a  reso- 
lution of  that  date,  promulgated  through  the  minister  of  the  interior, 
declared  the  Fitzgerald  contract  of  September  22,  1883,  upon  which 
the  Orinoco  Company  based  its  rights,  msubsistent  and  annulled,  and 
that  the  decree  of  June  18,  1895  (reviving  the  contract  after  it  had 
been  annulled  by  the  decree  of  September  9,  1886),  was  ineffectual 
without  the  intervention  of  a  new  contract,  which  had  not  been  made. 
The  reasons  given  for  this  second  act  of  annulment  were  partly  that— 

the  company  had  not  complied,  in  its  fourteen  years  of  existence,  with  any  of 
the  clauses  established  in  article  5  of  the  said  contract,  and  that  this  interferes 
with  the  interests  of  the  Venezuelans  for  exploiting  the  natural  products  of  that 
region  of  the  Republic. 

On  May  14,  1901,  the  Government  of  Venezuela  issued  an  abstract 
and  certificate  from  the  registry  of  the  records,  finding  and  certify- 
ing that  the  title  to  the  property  had  been  continuously — from  the 
13th  of  March,  1888,  when  the  same  was  granted,  until  the  14th  of 
May,  1901 — vested  solely  in  Turnbull. 

Such  was  the  state  of  affairs  when  the  United  States  and  Vene- 
zuelan Claims  Commission  was  organized  under  the  protocol  of  Feb- 
ruary 17, 1903. 

The  whole  matter  was  brought  before  the  Commission  in  the  form 
of  three  claims  for  damages,  submitted  by  the  United  States  on  behalf 
of  George  Turnbull,  the  Manoa  Company,  and  the  Orinoco  Company. 
Of  course  the  main  point  to  decide  in  arriving  at  a  conclusion  in 
regard  to  these  claims  was  the  validity  or  invalidity  of  the  Fitzgerald 
contract  and  the  attempts  of  the  Venezuelan  Executive  to  annul  the 
same. 

The  constitution  and  laws  of  Venezuela  gave  the  President  the 
power  to — 

Administer  the  public  lands,  the  mines,  and  the  salt  deposits  of  the  States  by 
delegation  of  an  authority  from  the  latter.     (Title  5,  sec.  1,  art.  66,  par.  2a.) 

To— 

Celebrate  contracts  of  national  interest  in  accordance  with  the  laws,  and  sub- 
mit the  same  to  the  legislature  for  its  approval.    (Title  5,  sec.  1,  art.  66,  par.  6a.) 

The  constitution  also  provided  that  the  high  federal  court  shall — 

Take  jurisdiction  of  the  controversies  which  result  from  the  contracts  or  nego- 
tiations which  the  President  of  the  Federation  may  celebrate.  (Title  6,  sec.  2, 
art.  80,  par.  9a.) 

After  fully  discussing  the  various  phases  of  this  complicated  case, 
the  American  and  Venezuelan  commissioners  differed  in  their  opin- 
ions as  to  the  responsibility  of  the  Venezuelan  Government  to  the 
claimants,  and  also  as  to  the  validity  of  the  Fitzgerald  contract 
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The  matter  was  accordingly  referred  to  the  umpire,  and  he  rendered 
his  decision  on  April  12,  1904.  The  umpire,  after  discussing  the 
pertinent  articles  of  the  contract,  the  decree  of  the  Venezuelan  Gov- 
ernment annulling  the  concession,  and  the  failure  of  the  company  to 
perform  the  conditions  of  the  contract,  found  substantially  as  follows : 

(1)  That  the  contract  being  bilateral,  one  of  the  parties  to  it  had 
no  authority  to  annul  it,  notwithstanding  the  failure  of  the  other  to 
perform  its  conditions,  the  failure  of  performance  giving  only  a  right 
to  have  it  annulled  by  competent  authority,  and  that  that  authority 
was,  by  virtue  of  Article  II  of  the  contract,  vested  in  the  competent 
tribunals  of  the  Republic. 

Article  II  referred  to  reads  as  follows : 

Any  questions  or  controversies  which  may  arise  out  of  this  contract  shall  be 
decided  in  conformity  with  the  laws  of  the  Republic  and  by  the  competent  tri- 
bunals of  the  Republic. 

(2)  That  by  virtue  of  the  above-quoted  article  "  there  could  be 
no  basis  for  a  claim  for  damages  but  the  decision  of  these  expressly 
indicated  judges  about  this  question  or  controversy." 

(3)  The  claims  of  the  Orinoco  Company,  based  upon  the  Fitz- 
gerald contract,  and  of  the  Manoa  Company,  which  were  considered 
together,  were  rejected,  the  umpire  using  the  following  language: 

And  whereas  all  the  claims  of  the  Manoa  Company  (Limited),  as  well  as  all 
the  claims  but  one  of  the  Orinoco  Company  (Limited),  are  claims  for  damages 
based  on  points  that  are  questions  and  controversies  arisen  for  reason  of  the 
Fitzgerald  contract ; 

And  whereas  not  one  decision  of  the  competent  tribunals  of  Venezuela  about 
these  questions  and  controversies  that  would  make  these  damages  due  was  laid 
before  the  Commission,  while  according  to  the  contract  itself  between  parties 
only  such  damages  should  be  due  which  were  asked  on  such  grounds  as  would 
have  been  declared  good  grounds  by  these  tribunals,  the  Commission  can  not 
declare  due  the  damages  claimed  which  the  parties,  by  contract,  declared  not 
to  be  due. 

And  therefore  it  can  not  allow  these  claims. 

The  Orinoco  Company  was  given  an  award  of  120,000  bolivars, 
or  $23,076.93,  with  interest,  covering  the  amount  paid  to  the  Vene- 
zuelan Government  for  rights  purchased  at  the  judicial  sale  on 
November  18,  1898,  which  rights  the  Republic  could  not  dispose  of, 
and  out  of  the  possession  of  which  rights  claimant  was  expelled  by 
the  proper  authorities  of  the  Republic. 

Considering  the  foregoing  decisions,  it  is  hardly  necessary  to  add 
that  the  claims  of  Turnbull  were  disallowed  in  toto. 

Following  the  decision  of  the  commission,  the  Orinoco  Corpora- 
tion, which  had  succeeded  to  the  rights  of  the  Orinoco  Company, 
entered  into  several  large  contracts  for  supplying  iron  ore,  entered 
into  negotiations  for  the  establishment  of  an  agricultural  colony, 
and  made  preparations  for  resuming  operations  upon  the  conces- 
sion. The  efforts  of  the  company,  however,  have  been  hampered  in 
various  ways  by  the  Venezuelans,  and  from  the  actions  of  the  Vene- 
zuelan Government  it  would  appear  that  they  do  not  recognize  the 
validity  of  the  Fitzgerald  contract,  or,  recognizing  it,  totally  disre- 
gard the  rights  of  the  company  thereunder. 

The  first  hostile  act  toward  the  Orinoco  people  was  in  the  form 
of  a  suit  commenced  on  March  17,  1905,  by  one  Juan  Padron  Uzta- 
riz  (who  was  formerly  the  attorney  and  representative  of  George 
Turnbull)  in  the  Venezuelan  Federal  Court  against  the  Manoa  Com- 
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pany,  the  Orinoco  Company,  and  the  Republic  of  Venezuela.  In 
this  suit  Uztariz  asked  that  it  be  declared  and  adjudged  that  the 
Fitzgerald  contract  was  insubsistent  and  of  no  force  ana  validity  at 
the  aate  when  said  Padron  Uztariz,  as  he  alleged,  accused  and 
obtained  definitive  titles  under  the  mining  law  of  Venezuela  to  the 
alleged  mines  of  iron  in  the  vicinity  of  Manoa  and  the  concession. 
This  date  (when  Uztariz  claims  to  have  obtained  title)  was  between 
January  and  July,  1901,  before  the  rendition  of  the  decision  of  the 
commission. 

The  companies  mentioned  as  defendants  interposed  objection  that 
the  Orinoco  Corporation  was  the  real  party  in  interest  and  that 
therefore  the  suit  ought  not  to  be  maintained,  which  objection  was 
overruled,  as  was  also  their  objection  to  the  jurisdiction  of  the  court 
The  Attorney-General  of  the  Republic  consented  to  the  bringing  of 
the  suit  against  the  Government  because  "  believing  that  its  true 
object  was  to  obtain  a  declaration  of  dissolution  of  a  contract  which 
had  never  been  complied  with  on  the  part  of  the  concessionaries." 

The  case  was  tried  before  the  Federal  Court  and  of  Cassation  at 
Caracas.  The  attorneys  for  the  companies  defendant  set  up  the 
defense  of  res  judicata,  while  the  plaintiff's  argument  for  the  annul- 
ment of  the  concession  was  based  upon  the  first  section  of  Article  V 
of  the  contract  of  September  22,  1883,  between  the  Venezuelan  Gov- 
ernment and  Fitzgerald.     This  section  reads  as  follows: 

Cyrenius  C.  Fitzgerald,  his  associates,  assigns,  or  successors,  are  bound : 
(1)  To  commence  the  works  of  colonization  within  six  months,  counting  from 

the  date  when  this  contract  is  approved  by  the  Federal  Council  in  conformity 

with  the  law. 

The  plaintiff's  attack  upon  this  article  was  contained  in  the  fol- 
lowing paragraph  of  his  complaint : 

The  term  conceded  to  the  Manoa  Company  (Limited)  to  begin  its  works  con- 
stitutes an  expressed  condition  of  dissolution,  and  if  said  company  did  not 
comply  by  beginning  its  works  within  this  time,  the  contract  is  dissolved 
in  law,  and  therefore  the  Government  could  justly  so  declare,  as  it  did  declare 
by  its  resolution  of  September  9,  1886. 

In  this  connection  it  may  be  stated  that  this  identical  question  was 
considered  by  the  umpire  of  the  United  States  and  Venezuelan  Com- 
mission in  his  decision,  and  he  held  that  this  article  of  the  contract 
did  not  constitute  a  condition  precedent.  In  discussing  this  article 
the  umpire  said: 

Now,  whereas  Article  V  expressly  says  that  the  concessionary,  his  associates, 
assigns,  and  successors  pledge  themselves  to  begin  within  a  certain  time,  and 
whereas  they  could  not  begin  without  a  concession,  because  they  would  have 
had  no  right  to  work  according  to  the  concession  on  the  Government  grounds 
granted  by  the  concession  if  they  had  not  this  concession ;  and  whereas  they 
could  not  have  this  concession,  the  contract  by  which  it  was  granted  not 
existing ; 

It  seems  evident  that  according  to  the  will  of  contracting  parties  (the  su- 
preme law  in  this  matter)  this  No.  1  of  Article  V,  as  all  the  other  numbers  of 
this  article,  was  au  obligation  and  not  a  condition; 

Wherefore  the  mentioued  Executive  decree  can  not  be  regarded  as  a  mere 
declaration  that  the  contract  was  "  insubsistente,"  but  has  to  be  regarded  as 
an  act  by  which  the  Government  declared  it  "  caduco  " — that  is  to  say,  "  an- 
nulled it " — which  act  could  never  have  the  effect  of  really  annulling  the  con- 
tract, because  in  cases  of  bilateral  contracts  the  nonfulfillment  of  the  pledged 
obligations  by  one  party  does  not  annul  the  contract  ipso  facto,  but  forms  a 
reason  for  annulment,  which  annulment  must  be  asked  of  the  tribunals,  and  the 
proper  tribunal  alone  has  the  power  to  annul  such  a  contract — this  rule  of  the 
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law  of  almost  all  civilized  nations  being  in  absolute  concordance  with  the  law 
of  equity,  that  nobody  can  be  judge  in  his  own  case. 

The  Federal  Court  rendered  its  decision  in  this  case  on  March  1,  1906,  the 
court  saying: 

With  respect  to  the  complaint, 

Whereas  the  authority  of  res  judicata  does  not  obtain  except  with  respect 
to  that  which  has  been  the  object- of  the  sentence; 

That  the  opinion  dictated  by  the  umpire,  H.  Barge,  with  respect  to  the  claim 
for  damages,  which,  on  account  of  the  resolution  of  September  9,  1886,  was 
introduced  before  the  Mixed  Commission  by  the  Manoa  Company  (Limited)  and 
the  Orinoco  Company  (Limited),  does  not  have  the  effect  of  res  judicata  in  the 
present  suit,  because  of  the  distinction  between  the  matter  complained  of,  the 
nature  of  the  complaint,  and  the  parties,  which  in  one  and  the  other  litigation 
have  intervened. 

"  Whereas  by  Article  V  of  the  contract  celebrated  on  September  22,  1883,  be- 
tween the  Minister  of  Fomento  and  Cyrenius  C.  Fitzgerald,  he  obliged  himself 
to  commence  the  works  of  colonization  within  six  months,  counted  from  the 
time  when  the  contract  was  approved  by  the  Federal  Council,  in  conformity 
with  the  law  of  the  matter; 

Whereas  such  clause,  which  contains  a  simple  term  in  the  convention  treated 
of,  does  not  constitute,  as  is  pretended  by  the  plaintiff,  an  expressed  dissolutory 
condition ; 

Whereas  in  none  of  the  other  articles  of  the  said  contract  does  there  exist  any 
stipulation  which  has  the  character  of  the  forementioned  condition,  but  rather 
Article  XI  says  that  the  doubts  and  controversies  arising  by  reason  of  this  con- 
tract shall  be  decided  in  conformity  with  the  laws  of  the  Republic  and  the  com- 
petent tribunals  of  the  same ; 

Whereas  by  virtue  of  the  said  antecedents  there  does  not  proceed  the  dissolu- 
tion in  law  of  the  contract ; 

Whereas  the  allegation  that  in  distinct  epochs,  and  for  analogous  reasons  of 
inexecutlon,  the  insubsistence  of  contracts  of  national  interest  has  been  admin- 
istratively declared,  is  of  no  efficacy,  because,  as  is  established  by  Article  V  of 
the  Civil  Code  of  1881,  reproduced  in  later  codes,  laws  can  not  be  repealed  ex- 
cept by  other  laws,  and  it  is  of  no  use  to  allege  disuse  or  custom  or  practice  to 
the  contrary,  no  matter  how  ancient  and  universal  they  may  be,  against  their 
observance,  under  which  principle  the  high  federal  court  rendered  its  decision 
of  January  4,  1889,  and  of  June  6,  1898,  in  the  respective  suits  arising  by  the 
Executive  resolutions  of  August  3,  1887,  and  January  4,  1898 ; 

Whereas  from  the  preceding  motives  it  appears  that  the  complaint  brought 
is  without  virtue  or  foundation; 

For  said  reasons,  administering  justice  by  authority  of  the  law,  the  said  com- 
plaint is  declared  dismissed  unfounded. 

Prior  to  the  rendition  of  this  decision  the  Venezuelan  Executive 
had,  on  the  2d  of  January,  1906,  granted  and  conceded  unto  one  Dr. 
Vicente  Betancourt  Aramburu,  a  Venezuelan  citizen,  for  the  term 
of  ten  years,  the  right  to  exploit  and  export  the  timber,  of  whatever 
nature,  existing  in  the  national  forests  m  the  region  of  the  Orinoco 
Delta  described  in  the  contract,  the  said  region  being  within  the  ter- 
ritorial limits  of  the  Fitzgerald  concession. 

Another  concession  was  likewise  made  on  January  5,  1906,  to 
Antonio  Jose  Salinas,  granting,  for  the  term  of  fifty  years,  the  zone 
of  lands  comprised  within  the  limts  mentioned  in  said  Salinas's  con- 
cession, situate  and  being  within  the  territorial  limits  of  the  said 
Fitzgerald  concession;  also  the  right  of  preference  of  exploitation 
of  any  mines  discovered  within  said  zone,  and  to  accuse  and  obtain 
titles  thereto,  in  accordance  with  the  law.  Copies  of  these  two  pre- 
ceding contracts  were  filed  with  the  Department  by  the  attorneys  for 
the  Orinoco  Corporation. 

On  the  20th  of  February,  1906,  ten  days  before  the  decision  in 
the  Padron  Uztariz  Case  was  rendered,  another  concession  was  ma 
to  Gen.  Tobias  Uribe  of  the  island  of  Tortola,  which  is  embra 
within  the  territorial  limits  of  the  Fitzgerald  concession. 
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Again,  on  March  7,  1906,  one  week  after  the  rendering  of  the 
decision  in  the  above  case  by  the  Federal  Court  at  Caracas,  another 
concession  was  made  within  this  territory  to  Dr.  Jose  Antonio  Bueno. 
A  copy  of  this  contract  was  also  filed  in  the  Department  The  at- 
torneys have  also  filed  copies  of  amendments  to  a  second  contract 
with  Dr.  Vicente  Betancourt  Aramburu,  dated  January  9,  1906,  re- 
ferring to  another  concession  in  this  district,  but  a  copy  of  the  con- 
tract itself  has  not  been  furnished. 

The  Department  has  received  voluminous  correspondence  and 
memorials  from  the  Orinoco  Corporation,  asking  that  this  Govern- 
ment intervene  diplomatically  to  protect  their  rights  under  the  Fitz- 
gerald contract  and  suggesting  that  certain  instructions  be  sent  to  our 
minister  to  Venezuela.    No  instructions,  however,  have  been  sent. 

The  representative  of  the  Manoa  Company  and  the  Orinoco  Com- 

Sany  sent  a  letter  to  the  Department  (see  letter  of  George  M.  Baxter, 
ated  March  10,  1906),  stating  that  the  mentioned  companies  were 
willing  to  waive  their  claims  for  damages  against  Venezuela  if  that 
government  will  duly  recognize  the  rights  now  vested  in  the  Orinoco 
Corporation  under  the  Fitzgerald  contract  and  perform  its  obliga- 
tions thereunder. 

Mr.  Baxter  wrote  another  letter  to  the  Department  on  the  same 
date,  stating  that  as  a  German  company  had  become  interested  in 
the  Pedernales  asphalt  mine,  presumably  through  mesne  convey- 
ances from  Turnbull,  "  the  Orinoco  Corporation  is  quite  willing  that 
the  question  of  its  rights  to  the  possession  of  the  mine  be  waived 
for  the  present  and  reserved  for  future  consideration  and  action,  if  it 
is  unable  to  adjust  the  same  with  the  Orinoco  Asphalt  Company  (the 
German  firm) ,  as  it  is  confident  it  can  do  to  its  and  their  satisfaction." 
The  Orinoco  Corporation  people  are  very  desirous  to  begin  mining 
operations  to  enable  them  to  fulfill  existing  contracts,  but  think 
that  a  request  for  a  definition  of  its  attitude  and  intentions  by  the 
Venezuelan  Government  is  desirable,  if  not  necessary,  in  the  interest 
of  all  the  parties  concerned.  In  their  letter  of  March  20,  1906,  they 
inclosed  a  draft  of  instructions  which  they  suggested  be  sent  to  our 
minister  at  Caracas.  These  instructions,  after  detailing  briefly  the 
circumstances  of  the  case,  were  to  the  following  effect : 

It  is  apparent,  under  the  circumstances  above  mentioned,  that  to  all  intents 
and  purposes  the  deprivation  of  the  memorialist  of  all  of  its  rights  in  the 
premises  is  almost  consumate:  that  it  has  been  despitefully  treated;  that 
the  denial  of  justice  to  it  is  complete;  and  that  it  would  be  useless  to  remit  it 
to  the  courts  of  Venezuela  for  relief,  as  the  Department  is  informed  that 
those  courts  have  neither  the  jurisdiction  nor  the  power  to  compel  the 
National  Executive  of  Venezuela  to  comply  with  the  obligations  of  contracts 
of  this  character. 

The  wrongs  complained  of  are  so  oppressive  and  unjust,  and  so  incontestably 
established,  and  the  memorialist  is  so  entirely  without  other  means  of  secur- 
ing the  recognition  of  its  rights  at  the  hands  of  the  Venezuelan  authorities, 
that  the  Department  feels  constrained  to  intervene  diplomatically  in  its  be- 
half. 

You  are  therefore  instructed  to  bring  this  matter  by  immediate  representa- 
tion to  the  attention  of  the  Executive  authorities  of  Venezuela,  and  to  respect- 
fully but  firmly  insist  that  its  Government  is  bound  to  observe  and  keep 
the  obligations  of  said  contract,  and  to  respect  the  rights  derived  therefrom 
which  justly  belong  to  said  The  Orinoco  Corporation,  and  especially : 

First,  to  restore  to  the  said  The  Orinoco  Corporation  possession  of  said 
iron  deposits  of  "  Imataca,"  and  of  which  it  was  forcibly  deprived  by  said 
Government  on  August  4,  1900. 
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Second,  to  formally  rescind,  as  null  and  void,  the  Executive  resolution  of 
September  9,  1886,  declaring  the  Fitzgerald  concession  contract  of  September  22, 
3883,  annulled  (caduco),  and  all  subsequent  Executive  resolutions,  in  so  far 
as  they  declare  the  insubsistency  or  caducity  thereof;  and  also  rescind,  as  null 
and  void,  all  Executive  resolutions  and  decrees  interfering  with  any  of  the 
rights  and  privileges  granted  in  said  contract  or  segregating  any  part  or  parcel 
of  said  concession. 

Third,  to  formally  and  effectually  declare  and  procure  the  cancellation  of  the 
several  pretended  mining  or  other  concessions,  of  whatsoever  nature,  granted 
by  the  Government  of  Venzuela  within  said  Fitzgerald  concession  since  the  date 
thereof. 

Fourth,  to  formally  and  effectually  declare  and  procure  the  cancellation  of 
the  recent  contracts  entered  into  by  the  Minister  of  Fomento  under  date  of 
January  2,  1906,  with  one  Vicente  Betancourt  Araniburu,  and  by  the  minister 
of  interior  relations,  treasury,  and  fomento,  under  date  of  January  6,  1906, 
with  one  JosS  Salinas,  and  on  February  21,  1900,  with  one  Tobias  Uribe  by  the 
minister  of  fomento. 

Fifth,  if  possession  of  the  premises  embraced  in  the  contracts  mentioned  in 
the  preceding  paragraphs  third  and  fourth,  or  any  or  either  of  them,  has  been 
taken  thereunder  and  is  now  kept  by  the  concessionnries  thereof,  that  such 
possession  be  restored  forthwith  to  the  Orinoco  corporation. 

Sixth,  to  establish  a  custom-house  or  houses  upon  said  Fitzgerald  concession, 
in  compliance  with  the  stipulation  of  its  said  coutract  of  September  22,  1888. 

Seventh,  to  forthwith  allow  the  Orinoco  corporation  and  its  assigns,  and  its 
and  their  boats,  vessels,  officers,  agents,  and  colonists,  free  access  to  said  con- 
cession, and  to  each  and  every  part  or  parcel  thereof,  and  the  enjoyment  of 
all  the  rights  and  privileges  granted  by  said  contract  of  September  22,  1883. 

Eighth,  to  organize  the  political,  administrative,  and  judicial  system  of  the 
colony  in  accordance  with  the  spirit  of  the  contract,  as  contemplated  by 
Article  VIII  thereof,  and  that  it  assure  the  maintenance  of  such  organization 
during  the  lifetime  of  said  contract. 

Ninth,  that  in  view  of  the  time  lost  by  the  contractor,  owing  to  the  acts 
and  through  the  fault  of  the  Venezuelan  Government,  the  advantages  and  im- 
munities granted  under  Article  IX  thereof  shall  be  extended  for  a  period  equal 
to  the  time  so  lost;  in  view  of  which  the  Orinoco  corporation  will  waive  all 
its  claims  for  damages  against  said  Government  of  every  kind  whatsoever. 

As  stated  before,  no  instructions  whatever  have  been  sent  to  our 
minister. 

As  the  policy  of  the  Department  is  guided  mainly  by  the  principles 
of  equity,  it  is  deemed  essential,  before  an  equitable  conclusion  can  be 
arrived  at  in  this  complicated  case,  that  the  following  should  be 
taken  note  of: 

The  umpire  of  the  commission  in  the  course  of  his  decision,  in  dis- 
cussing the  question  as  to  whether  or  not  the  company  had  fulfilled 
its  obligations  according  to  the  terms  of  the  contract,  said : 

Now,  whereas  this  Article  V  reads  as  stated  above,  and  whereas  it  is  quite 
clear  by  evidence  not  only  that  the  claimant  on  the  said  0th  of  September,  1886, 
had  not  complied  with  one  of  his  obligations;  whereas  even  at  the  end  of  the 
prolongation  of  six  months  that  was  granted  as  a  term  to  begin  the  works  of 
colonization  this  colonization  can  not  be  said  to  have 'begun,  as  the  sending  of 
an  engineer  and  some  employees  on  the  24th  of  August  can  be  said  to  be  *4  com- 
mencing the  works  of  colonization  "  (even  if  the  then  governor  of  the  federal 
territory  of  the  Delta,  on  the  petition  of  the  claimants'  administrator  stating  the 
arrival  of  these  employees,  added  the  words  '*  so  complying  with  the  stipulation 
or  Article  V,"  because  this  authority  could  only  state  the  facts  and  was  not  the 
legal  authority  to  judge  whether  by  these  facts  claimant  complied  with  the 
stipulation  of  the  contract)  ;  whereas  further  on  the  original  contractor  him- 
self, director  of  the  claimant  company,  stated  even  as  late  as  September,  1886, 
that  claimant  had  not  commenced  the  works  of  colonization ; 
That  claimant  had  not  established  a  system  of  colonization : 
That  claimant  had  not  promoted  the  bringing  within  the  law  and  civilization 
the  savage  tribes  which  might  wander  within  the  territory  conceded : 

36568— S.  Doc.  413, 60-1 4 
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That  claimant  had  not  opened  up  and  established  any  ways  of  communication, 
and  that  claimant  had  not  even  arranged  that  the  company  of  colonization 
should  formulate  its  statutes. 

And  whereas  the  claimant  company  itself,  as  late  as  April  10,  1886,  stated,  in 
a  petition  to  the  Government  of  Venezuela,  that  it  had  not  realized  the  works  it 
was  pledged  to  realize  by  the  contract ; 

But  that  by  the  same  evidence  is  shown  that  the  claimant  company,  through 
its  pecuniary  position,  could  not  have  realized  what  by  contract  it  was  pledged 
to  do,  as,  according  to  the  company's  president  himself,  the  company  from 
October,  1885,  to  November,  1885,  never  had  in  cash  more  than  $6,  and  in  that 
time  did  not  spend  a  farthing  for  the  execution  of  the  contract,  while  during  all 
that  time  the  drafts  drawn  by  the  company's  Venezuelan  attorney,  Mr.  Heriberto 
Crordor,  were  protested  as  they  could  not  be  paid,  with  the  exception  of  two  for 
$400  each,  which  were  paid  by  Mr.  Safford,  and  not  by  the  company's  cash ; 

And  whereas  evidence  shows  that  in  January,  1885,  stockholders  resolved  for 
the  execution  of  the  contract  to  issue  $5,000,000  in  bonds,  which  in  November  of 
that  year  were  secured  by  mortgage  on  the  concession,,  and  for  which  even  until 
November,  1886,  not  a  penny  was  received  by  the  company,  that  even  the  print- 
ing of  the  bonds  could  not  be  paid,  and  that  Fitzgerald,  who  had  sold  the  con- 
cession for  44,750  shares  of  $100  nominal  each,  in  July,  1886,  was  willing  to  sell 
them  for  a  few  thousand  dollars.  The  facts  alleged  as  a  reason  for  declaring 
the  contract  "  insubsistente  6  caduco  "  are  proved,  and  it  is  clearly  shown  by 
evidence  that  on  the  9th  of  September,  1886,  the  claimant  company  had  in 
nowise  fulfilled  any  of  the  duties  imposed  by  the  contract. 

This  part  of  the  opinion  of  the  umpire  is  excepted  to  by  the  Ori- 
noco corporation  in  its  brief  to  the  Department  of  March  5,  1906, 
page  15.    The  following  is  their  language  : 

The  learued  umpire  of  the  mixed  commission  expressed  the  opinion  that  the 
Manoa  Company  had  not  on  September  9,  18S6,  "  fulfilled  any  of  the  duties 
imposed  by  the  contract,  and  that  there  were  sufficient  reasons  to  declare  the 
contract  insubsistente  6  caduco."  (Ralston's  Report,  pp.  242,  243.)  But  this 
opinion  was  mere  obiter  dictum  and  unfounded  upon  all  the  facts  of  the  case, 
some  of  which  were  not  before  him  and  some  of  which,  in  evidence,  manifestly 
escaped  his  attention. 

That  this  opinion  of  the  learned  umpire  is  mere  obiter  dictum  and  not  res 
judicata  becomes  evident  when  we  examine  the  ground  upon  which  he  rejected 
the  claims  for  damages  of  the  Manoa  Company  and  of  the  Orinoco  Company 
(Limited).  The  learned  umpire  disallowed  these  claims,  not  because  the 
Manoa  Company  had  not,  as  he  supposes,  "  fulfilled  any  of  the  duties  imposed 
by  the  contract  *  *  *  "  and  "that  (therefore)  there  were  sufficient  reasons 
to  declare  the  contract  insubsistente  6  caduco,"  but  upon  the  only  ground  or 
motive  common  to  the  claims  of  both  companies,  that  by  Article  XI  of  the  con- 
tract it  had  been  stipulated  that  all  such  claims  must  be  submitted  for  decision 
to  the  competent  tribunals  of  the  Republic,  which  had  been  indicated  as  judges 
by  the  contract  itself.    (Ralston's  Report,  pp.  244,  245.) 

As  he  there  says,  speaking  of  the  claims  of  both  companies  growing  out  of 
the  contract,  "  there  could  be  no  basis  for  a  claim  for  damages,  but  the  decision 
of  these  expressly  indicated  judges  about  this  question  or  controversy ;  "  and 
as  he  says  again :  "  The  parties  have  deliberately  contracted  themselves  out  of 
any  interpretation  of  the  contract,  and  out  of  any  judgments  about  the  ground 
for  damages  for  (by)  reason  of  the  contract,  except  by  the  judges  designed 
(designated)  by  the  contract,  and  where  there  is  no  decision  of  these  judges 
that  the  alleged  reasons  for  a  claim  for  damages  really  exist  as  such,  (the) 
parties,  according  to  the  contract  itself,  have  no  right  to  these  damages,  and  a 
claim  for  damages  which  parties  have  no  right  to  claim  can  not  be  accepted." 

He  asserts  that  he  had  no  jurisdiction  over  the  matter  of  damages,  because 
by  the  coutract  all  questions  or  controversies  arising  out  of  it  had  to  be  decided 
in  couformity  with  the  laws  of  the  Republic  and  by  its  tribunals. 

It  would  seem  to  be  absolutely  clear  that  if,  as  the  learned  umpire  contended* 
he  had  no  jurisdiction  over  the  matter  of  awarding  damages,  because  the  courts 
of  Venezuela  had  such  jurisdiction,  he  of  necessity  had  no  jurisdiction  and  no 
right  to  decide  that  the  contract  had  not  been  complied  with  by  the  Manoa  Com- 
pany, for  a  declaration  of  such  a  character  would  be  the  exercise  of  jurisdic- 
tion where  he  concludes  he  had  no  jurisdiction.    A  declaration,  therefore,  of  this 
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character  made  by  the  learned  umpire  is  absolutely  obiter  dictum  and  not  to  be 
given  the  slightest  value  in  any  court.    *    *    * 

This  is  the  present  status  of  the  whole  case. 

Note. — Since  writing  the  above  memorandum  the  attorney-general  of  Vene- 
zuela, on  June  12,  1906,  filed  with  the  Federal  and  cassation  court  a  complaint 
against  the  Manoa  Company  (Limited)  and  the  Orinoco  Company  (Limited)  for 
the  annulment  of  the  Fitzgerald  contract  of  September  22, 1883.  This  complaint 
is  based  upon  the  obiter  dictum  contained  in  the  decision  of  Umpire  Barge  to 
the  effect  that  the  concessionaries  had  not  complied  with  their  obligations  under 
the  contract,  and  that,  therefore,  there  was  reason  for  the  annulment  of  the 
same  on  the  application  of  the  Venezuelan  Government  to  the  tribunals  of  that 
country.    (No.  85,  June  24,  1906,  from  Minister  Russell,  Caracas.) 

Press  dispatches  of  March  28, 1908,  announce  that  the  court  has  rendered  its 
decision,  annulling  the  Fitzgerald  contract  on  the  ground  that  the  concession- 
aries had  not  complied  with  its  terms. 


IN  THE  MATTER  OF 
THE  ORINOCO  STEAMSHIP  COMPANY  v.  VENEZUELA. 
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ANALYSIS  AND  SUMMAET. 


I.  Obigin  op  the  Claim. 

May  24,  1906. 

This  claim  arose  upon  a  violation  and  annulment  on  the  part  of 
the  Government  of  Venezuela  of  an  alleged  exclusive  concession  held 
by  the  Orinoco  Shipping  and  Trading  Company,  a  British  corpora- 
tion of  which  90  per  cent  of  the  stock  was  held  by  American  citizens. 
The  Orinoco  Shipping  and  Trading  Company  assigned  all  its  assets, 
including  concessions,  claims  for  damages,  etc.,  to  the  Orinoco  Steam- 
ship Company,  a  New  Jersey  corporation  with  the  same  stockholders. 

The  Government  of  Venezuela  entered  into  an  agreement  with  the 
United  States  whereby  all  claims  owned  by  American  citizens,  etc^ 
were  submitted  to  a  mixed  tribunal  for  arbitration  and  award.  The 
umpire  who  presided  over  this  tribunal,  Doctor  Barge,  disallowed 
the  major  portion  of  the  claim  of  the  Orinoco  Steamship  Company, 
amounting  to  $1,401,559.03,  allowing  only  $28,224.93.  The  Orinoco 
Steamship  Company  protests  against  this  award  and  asks  that  the 
Government  of  the  United  States  secure  a  rehearing  of  the  whole 
matter  before  a  competent  and  impartial  tribunal.  (See  text,  pp. 
59-61.) 

II.  When  May  the  Decisions  of  Tribunals  op  Arbitration  be 

Impeached. 

It  is  agreed  by  all  the  authorities  on  international  law  that  in 
certain  cases  the  awards  of  tribunals  of  arbitration  may  be  impeached 
and  rehearings  may  be  properly  obtained.  Without  going  into  a 
consideration  of  the  causes  which  justify  a  rehearing,  it  is  enough 
to  say  that  it  is  substantially  agreed  by  the  writers  of  authority  that 
excess  of  jurisdiction,  refusal  to  take  jurisdiction,  or  disregard  of 
the  terms  of  the  jurisdiction  conferred  by  the  protocol  of  submission. 
or  such  a  decision  of  questions  of  law  or  fact  as  to  amount  to  a  denial 
of  justice  constitute  sufficient  causes  for  declining  to  be  bound  by  the 
arbitral  decision.  (See  text,  pp.  61-63.)  For  similar  doctrine  in 
municipal  law,  see  pages  63-65. 

The  enlightened  practice  of  nations,  including  especially  that  of 
the  United  States  and  Venezuela,  is  in  full  accord  with  this  doctrine. 
(See  text,  pp.  65-71.) 

III.  The  Decision  Examined. 

A.   THE  QUESTION  OF  JURISDICTION. 

It  was  vehemently  contended  on  the  part  of  Venezuela  that  inas- 
much as  the  claim  of  the  Orinoco  Steamship  Company,  although 
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now  held  by  American  citizens,  did  not  originate  as  an  American 
claim,  but  as  the  claim  of  an  English  company  the  tribunal  of  arbi- 
tration had  no  jurisdiction  to  consider  it. 

(1)  The  umpire,  however,  held  that  although  this  was  the  general 
rule,  it  may  be  modified  by  express  treaty  provisions,  and  that  this 
had  been  done  in  the  present  instance  where  the  terms  of  the  proto- 
col provided  that  the  commission  should  consider  "  all  claims  owned 
by  American  citizens."  The  umpire,  therefore,  held  that  he  had 
jurisdiction  of  the  claimant's  case. 

(2)  This  decision  might  also  be  supported  on  the  additional  ground 
that  the  stockholders  of  the  original  company  were  American  citizens, 
and  the  United  States  had  a  right  to  intervene  in  their  behalf, 
although  stockholders  in  a  foreign  company.     (See  pp.  71-73.) 

B.   THE  DECISION   ON   THE   MERITS. 
(I)    THE    ALLEGED   EXCLUSIVE  FBANCHI8E. 

(a)  Held  not  to  be  exclusive. — The  claimant  maintains  that  the  con- 
cession of  which  it  is  the  assignee  gives  it  an  exclusive  franchise 
to  navigate  the  Macareo  and  Pedernales  channels  of  the  Orinoco 
River,  after  touching  at  the  foreign  port  of  Trinidad.  It  admits  that 
the  before  mentioned  channels  are  open  to  all  vessels  bound  to 
the  coastal  service  and  always  have  been,  but  it  claims  that  by  the 
Executive  decree  of  July  1,  1893,  vessels  engaged  in  foreign  com- 
merce were  excluded,  and  that  therefore  its  franchise  to  navigate 
these  channels  notwithstanding  the  fact  that  its  vessels  were  en- 
gaged in  foreign  commerce,  was  really  an  exclusive  one.  The  umpire 
held  that  this  alleged  exclusive  franchise  had  no  existence;  that  the 
franchise  of  the  claimant  was  in  fact  a  general  franchise  to  maintain 
a  line  of  steamers  between  Trinidad  and  Ciudad  Bolivar,  etc. ;  and 
that  the  privilege  of  navigating  the  Macareo  and  Pedernales  chan- 
nels was  a  mere  license,  liable  to  be  withdrawn  bv  the  Government 
at  any  moment  upon  fixing  certain  ports  of  transshipment  and  mak- 
ing certain  installations.  Whether  or  not  the  learned  umpire  was  cor- 
rect in  thus  holding  it  is  not  necessary  to  decide,  inasmuch  as  he  ap- 
pears in  any  event  to  have  overlooked  the  fact  that  as  these  instal- 
lations had  never,  in  fact,  been  made,  the  condition  precedent  upon 
which  the  Government  had  a  right  to  terminate  the  exclusive  privilege 
of  the  claimant  had  not  been  performed.  Assuming  the  correctness 
of  the  umpire's  view  as  to  the  question  of  exclusiveness,  it  is  sub- 
mitted that  he  was  in  error  in  not  holding  that  the  claimant  was 
entitled  to  damages  for  the  breach  of  its  exclusive  franchise  from 
the  date  on  which  it  was  actually  violated  by  the  entrance  of  other 
vessels  than  those  of  the  claimant  into  the  named  channels  up  to  the 
date  of  the  ruling  of  the  commission,  inasmuch  as  the  government 
had  not  even  at  that  date  performed' the  condition  precedent  by  fixing 
the  ports  of  transshipment.  These  damages  would  amount,  accord- 
ing to  the  claimant's  figures,  to  about  $125,000.  It  is  admitted  that 
this  error  would  not  in  itself  justify  a  demand  for  a  rehearing.  (See 
pp.  73-78.) 

It  is  suggested  that  the  claimant  was  entitled  at  least  to  nominal 
damages  for  the  breach  of  its  general  franchise,  but  this  point  was 
not  urged  by  the  claimant  or  passed  upon  by  the  umpire  (p.  78). 
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(b)  As  an  additional  reason  for  holding  that  damages  could  not 
be  given  for  the  breach  of  the  alleged  exclusive  franchise,  even  in 
case  he  had  found  the  franchise  to  be  exclusive,  the  umpire  held 
that  the  claimant  was  barred  from  recovery  by  the  fact  that  a  clause 
in  its  concession  bound  the  company  to  seek  redress  in  the  courts 
and  not  by  diplomatic  intervention. 

(x)  It  is  suggested  that  the  umpire  is  right  in  holding  that 
this  clause  applies  to  the  present  situation  (p.  79). 

(y)  But  it  is  believed  that  no  effect  should  be  given  to  the  clause 
under  general  principles  of  international  law  or  the  terms 
of  the  protocol.  And  it  is  submitted  that  the  umpire's 
decision  upon  this  point  is  in  defiance  of  the  terms  of  the 
submission,  and.  in  so  far  as  it  is  material,  a  just  ground 
for  a  rehearing.  It  is  to  be  remembered  that  this  same 
vicious  argument  is  used  later  on  when  there  was  no  hold- 
ing on  the  merits  to  render  it  obiter  (pp.  79-81). 

(2)  Then,  too,  this  holding  is  against  the  weight  of  authority, 
as  exemplified  by  the  rulings  of  other  commissions,  ana 
flatly  inconsistent  with  other  holdings  of  Doctor  Barge 
in  other  cases  before  the  same  commission  (pp.  81-84). 

(c)  Moreover,  the  umpire  held  that  even  if  the  first  two  reasons 
did  not  exist,  damages  could  not  be  given  for  the  breach  of  the 
alleged  exclusive  franchise,  because  no  notification  had  been  given, 
as  required  by  the  terms  of  the  contract,  to  the  Venezuelan  Gov- 
ernment of  the  transfer  of  the  concession  to  the  claimant  company. 

(w)  It  appears  from  the  terms  of  the  contract  that  such  notice 
was  not  necessary,  except  in  the  case  of  the  first  holder, 
one  Grell  (p.  84). 

(x)  This  ruling  seems  to  confound  two  entirely  different 
things — the  assignment  of  a  contract  and  the  assignment 
of  damages  for  the  breach  of  a  contract  (p>.  84). 

(y)  It  was  not  necessary,  l)ecause  the  Commission  was  bound 
to  decide  according  to  justice  and  equity,  without  refer- 
ence to  technicalities,  and  the  real  parties  in  interest  be- 
fore as  after  the  transfer  were  the  same,  the  American 
stockholders  (p.  85). 

(z)  It  appears  that  notice  had,  as  a  matter  of  fact,  been  given, 
and  no  particular  form  of  notice  was  required  by  the 
contract  or  was  necessary  in  view  of  the  terms  of  the 
protocol  (pp.  84-85). 

Summary  of  tU*eu*nion  regarding  the  right  to  the  alleged  exclusive  franchise. 

On  this  point — the  vital  point  in  the  case — the  umpire  dismissed 
the  company's  claim  for  three  reasons:  First,  on  the  merits,  because 
he  denied  that  the  franchise  was  in  fact  exclusive.  In  this  he  made 
a  material  error,  but  not  an  error  in  itself  sufficient  to  justify  a  de- 
mand for  a  rehearing.  Second,  because  the  claimant  had  contracted 
itself  out  of  its  diplomatic  remedy.  This  reason  is  not  only  errone- 
ous, but  in  direct  disregard  of  the  terms  of  the  protocol.  Third, 
because  no  notice  had  been  given  the  Venezuelan  Government  of  the 
transfer  of  the  concession.  This  reason  also  is  bad  and  in  disregard 
of  the  terms  of  the  submission.  There  being  one  good  reason  and 
two  bad  reasons,  the  decision  on  this  point  alone  would  not  seem  to 
justify  a  demand  for  a  rehearing  (pp.  85-80). 
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(2)    THE    100,000    BOLIVARS. 

By  settlement  of  May  10,  1900,  whereby  the  Orinoco  Shipping 
Company  gave  up  large  claims  against  the  Venezuelan  Government 
and  received  a  six-year  extension  of  its  franchise  and  100,000  boli- 
vars in  cash,  it  was  also  agreed  that  the  Government  should  pay  the 
shipping  company  100,000  bolivars  at  a  date  to  be  arranged  l^ter. 
This  money  has  never  been  paid,  and  forms  one  item  in  the  claim  of 
the  company.    The  umpire  disallowed  the  claim  on  three  grounds: 

(a)  That  it  did  not  appear  that  the  money  was  due.  In  answer 
to  this  it  is  sufficient  to  say  that  it  was  due  within  a  reasonable  time 
after  a  date  agreed  on,  and  that  fifteen  months  had  elapsed  at  the 
time  of  the  hearing  before  the  Commission,  and  the  money  had  not 
yet  been  paid,  although  the  Venezuelan  Government  had  repeatedly 
admitted  its  indebtedness  (pp.  86,  87). 

(6)  Because  of  the  clause  in  the  contract  binding  the  company  to 
seek  redress  in  the  local  courts,  referred  to  above  (p.  87). 

(c)  Because  of  the  fact  that  the  transfer  of  this  debt  to  the  claim- 
ant company  had  not  been  notified  to  the  Government  according  to  the 
Erovisions  of  Venezuelan  law,  which  according  to  the  umpire  em- 
odied  the  rule  of  absolute  equity  (p.  87). 

Summary  regarding  the  100,000  bolivars. 

The  umpire  here  gives  three  reasons  for  disallowing  this  claim  for 
100,000  bolivars,  all  of  them  bad — the  first  an  outrageous  error  of 
law  and  fact ;  the  second  and  third,  in  absolute  disregard  of  the  plain 
provisions  of  the  protocol,  which  provided  that  the  rule  of  the  deci- 
sion should  be  the  rule  of  absolute  equity  without  regard  to  provi- 
sions of  local  law  or  technical  objection  (p.  88). 

(3)    VARIOUS  ITEMS  AMOUNTING  TO  $147,638.79. 

(a)  Of  this  sum  $49,978.76  was  disallowed  by  the  umpire  because 
of  the  reasons  already  given  in  regard  to  the  100,000  bolivars — reasons 
which,  as  we  have  seen,  justify  a  demand  for  a  rehearing  (p.  88). 

(b)  An  item  of  $61,336.20  tor  illegal  discrimination  in  the  enforce- 
ment of  the  internal  blockade  was  denied  upon  its  merits,  and  it  does 
not  appear  that  the  ruling  was  so  incorrect  as  to  be  ground  in  itself 
for  a  rehearing  (p.  88). 

(c)  An  item  oi  $28,224.93  was  allowed  as  due  the  claimant  com- 
pany for  services  rendered  and  goods  furnished  to  the  Government 
after  the  assignment  of  the  shipping  company  and  not  affected  by 
any  of  the  provisions  of  the  contract  in  regard  to  notice  of  transfer  ° 
(p.  88). 

(d)  Counsel  fees  asked  by  the  company  in  the  amount  of  $25,000 
were  disallowed  by  the  umpire,  this  item  sharing  the  fate  of  the  prin- 
cipal sum  in  dispute.  This  ruling  raises  no  question  which  would 
justify  a  demand  for  a  rehearing  (p.  89). 

°  Twenty-seven  thousand  six  hundred  and  ninety-two  dollars  and  thirty-one 
cents  was  allowed  out  of  $28,461.53  claimed  for  use  of  steamers  by  Venezuelan 
Government.  Two  small  items  amounting  to  $532.62  were  allowed  and  several 
small  items  not  specially  noted  elsewhere  disallowed  on  their  merits.  These 
small  items  added  to  the  sums  above  noted  bring  up  the  total  amount  claimed 
under  this  head  to  $147,978.76,  as  stated  supra. 
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General  Summary. 

It  therefore  appears  that  while  the  amount  claimed  on  the  part  of 
the  company  for  damages  for  the  breach  of  its  alleged  exclusive  fran- 
chise was  dismissed  on  its  merits,  nevertheless  a  serious  error  was 
committed  by  the  umpire  in  this  ruling.  The  umpire  fortified  his 
ruling  on  this  point  by  giving  two  reasons  absolutely  in  disre- 
gard of  the  terms  of  the  protocol  for  submission,  reasons  which 
case  had  he  not  already  decided  the  point  upon  its  merits.  It  is, 
nevertheless,  impossible  to  tell  what  effect  these  two  arguments  may 
have  had  upon  the  mind  of  the  umpire  in  enabling  him  to  reach  his 
decision  on  this  question,  the  main  item  in  the  company's  claim. 

Items  amounting  to  $70,000,  in  round  numbers,  were  thrown  out 
on  account  of  extraordinary  errors  of  law  and  fact,  and  for  reasons 
in  palpable  disregard  of  the  terms  of  the  protocol  for  submission — 
reasons  unquestionably  justifying  a  demand  for  a  rehearing  of  the 
case,  at  least  as  to  these  points — that  is,  as  to  a  material  part  of  the 
case.  Since  the  same  vicious  reasons  given  for  the  umpire's  deci- 
sion on  this  part  of  the  case  were  also  given  for  his  decision  on' the 
main  point  in  the  case;  since,  moreover,  his  decision  on  the  main 
point  in  the  case  is  clearly,  although  not  outrageously,  erroneous; 
and  since  the  umpire's  whole  decision  not  only  aoounds  in  error  of 
law  and  fact,  but  also  exhibits  a  tone  which  is,  to  say  the  least,  non- 
judicial in  its  character,  it  is  submitted  that  the  United  States  is 
amply  justified  in  asking  for  a  rehearing  of  the  entire  case  before  a 
competent  and  impartial  tribunal. 

The  result  reached  in  this  opinion  has  already  been  approved  by 
the  Department  and  communicated  to  Venezuela.  No  cause  haying 
been  shown  to  the  contrary,  the  Department  should,  therefore,  insist 
on  a  reexamination  of  the  whole  case  on  its  merits  before  an  impartial 
tribunal  (pp.  89,  90). 


MEMOEAXDUM. 


The  Orinoco  Steamship  Company, 
origin  of  the  claim. 

The  Orinoco  Shipping  and  Trading  Company  (Limited),  here- 
after referred  to  in  this  opinion  as  the  shipping  company,  was  duly 
organized  and  registered  with  the  registrar  of  joint-stock  companies, 
London,  England,  July  14,  1898,  under  the  provisions  of  the  English 
companies  acts  of  1862  and  1893. 

It  was  empowered  to  acquire  properties  in  Venezuela,  including 
concessions,  and  to  carry  on  the  business  of  steamship  transporta- 
tion. The  capital  stock  of  the  company  was  $100,000,  all  of  which, 
except  the  seven  statutory  shares,  was  owned  by  American  citizens^ 

On  December  12,  1898,  the  shipping  company  acquired  by  pur- 
chase the  entire  assets  of  two  Venezuelan  corporations.  Among 
these  assets  was  a  franchise  of  unquestioned  validity,  which  will 
hereafter  be  referred  to  as  the  Grell  concession.  This  franchise, 
which  will  later  be  discussed  in  detail,  provided  for  the  establish- 
ment of  a  regular  steamship  line  between  Ciudad  Bolivar  and  the 
ports  of  Curasao  and  Trinidad,  British  West  Indies,  and  included 

S amission  to  navigate  the  Macareo  and  Pedernales  channels  of  the 
rinoco  River,  notwithstanding  the  general  law  of  Venezuela  pro- 
hibiting vessels  engaged  in  foreign  trade  with  Ciudad  Bolivar  from 
proceeding  otherwise  than  by  the  Boca  Grande  (Great  Mouth)  of  that 
river.  This  concession  was  to  have  a  duration  of  fifteen  years.  By 
Executive  decrees  of  October  18,  1898,  and  September  4^  1899,  the 
transfer  of  this  concession  to  the  shipping  company  was  recognized 
and  approved  by  the  Government  of  Venezuela. 

The  Government  of  Venezuela  being  indebted  to  the  shipping 
company  as  the  assignee  of  the  Orinoco  Red  Star  Line,  one  of  the 
Venezuelan  corporations  above  referred  to,  in  the  alleged  sum  of 
$77,818.01,  and  in  the  further  alleged  amount  of  $476,732.50  for 
services  rendered  the  Government,  for  which  bills  had  been  duly  sub- 
mitted and  not  questioned  or  disputed,  entered  into  an  agreement 
with  the  shipping  company  on  May  10, 1900.  According  to  the  terms 
of  this  agreement  the  Government  paid  100,000  bolivars  ($19,219.19) 
down  and  agreed  to  pay  100,000  bolivars  ($19,219.19)  more,  and 
granted  an  extension  or  the  concession  held  by  the  shipping  company 
tor  the  further  term  of  six  years — that  is,  until  1915.  In  return  the 
company  acknowledged  full  satisfaction  for  the  above  claims  held 
against  the  Venezuelan  Government.0 

a  By  another  term  of  the  agreement  the  company  was  released  from  its  obliga- 
tion to  establish  its  line  between  La  Gnaira  and  Maracaibo  and  relinquished  its> 
claim  to  a  subsidy  of  4,000  bolivars,  provided  for  by  the  original  contract. 

5to 
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claims  upon  a  basis  of  absolute  equity,  without  regard  to  objections 
of  a  technical  nature  or  of  the  provisions  of  local  legislation." 

The  claim  of  the  steamship  company  was  duly  submitted  to  the 
arbitral  tribunal  so  constituted.  The  claim  consisted  of  four  items : 
(1)  For  $1,209,701.05,  which  sum  the  claimant  company  reckoned  as 
aue  for  damages  and  losses  caused  by  the  Executive  decree  of  Octo- 
ber 5,  1900,  said  decree  having,  as  the  company  affirmed,  annulled 
its  exclusive  concessionary  right;  (2)  for  $147,638.79,  at  which  the 
claimant  company  estimated  its  damages  and  losses  sustained  dur- 
ing the  revolution,  and  the  value  of  services  rendered  by  the  com- 
pany to  the  Government  of  Venezuela;  (3)  for  100,000  bolivars,  or 
$19,219.19,  overdue  on  account  of  the  settlement  contract  of  May  10, 
1900;  (4)  for  $25,000  for  counsel  fees  and  expenses  incurred  in  pro- 
tecting and  pursuing  its  rights. 

The  commissioners  appointed  by  the  United  States  and  Venezuela 
having  disagreed,  the  claim  was  referred  to  the  umpire,  Doctor 
Barge,  who  awarded  $28,224.93  United  States  gold  to  the  claimant 
company,  this  being  the  amount  which  he  found  due  for  services, 
etc.,  rendered  the  Venezuelan  Government  by  the  claimant  company 
subsequent  to  the  transfer  to  the  claimant  of  all  the  rights  oi  the 
shipping  company.  Doctor  Barge  rejected  all  the  other  contentions 
of  the  claimant,  especially  refusing,  for  reasons  hereinafter  discussed 
in  detail,  to  allow  damages  for  the  annulment  of  the  alleged  exclu- 
sive concession  held  by  the  shipping  company.  It  is  a  reexamina- 
tion of  this  award  before  an  impartial  and  competent  tribunal  that 
~*  pant  now  asks. 

k    DECnUK    Or    A    TEIBUNAL    OF    ARBITRATION    BE    HONORABLY 
DISREGARDED  ? 

ding  the  essential  value  of  international  arbitration 
Upon   the  certainty  and  finality  of  the  decision" 
rel.  Boynton  v.  Blaine,  139  U.  S.,  306,  325),  it  is 
filed  that  Uoththe  theoretical  writers  of  authority 
phial  practice  unite  in  stating  that  the  decrees  of 
}  may  be  honorably  disregarded  in  certain  in- 
fuses which  justify  such  disregard  of  the  award 
feat  ion  there  is  substantial  unanimity. 
I  the  decision  of  a  tribunal  of  arbitration  may 
he  following  cases:  (1)  Where  the  tribunal  gives 
fof  the  jurisdiction  conferred  upon  it.    He  explains 
Suggestion  that  the  exact  question  to  be  submitted 
1  the  contentions  on  each  side  be  carefully  defined 
la  high  contracting  parties.     (2)   In  case  the  arbi- 
gmhv  of  corruption  or  open  partisanship.     (3) 
ii  is  so  absolutely  unjust  as  to  be  absurd  and  at  the 
»  moment  as  to  be  of  vital  importance  to  the  pro- 
Vat  tol,  book  2,  ch.  18,  sec.  329. ) 

HetFter.  the  reasons  which  justify  the  disregard  of 

ibunal  of  arbitration  are  the  following:   (1)   The 

rention  by  which  the  question  is  submitted  to  the 

onefcty  of  the  tribunal  or  umpire;  (3)  improper 

■  denial,  on  the  part  of  the  tribunal,  of  the  right 

rties  to  be  heard;  (4)  excess  of  jurisdiction  on 
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By  executive  decree  of  October  5,  1900,  the  law  of  July  1,  1893, 
which  prohibited  the  free  navigation  of  the  Macareo,  Pedernales,  and 
other  navigable  waterways  of  the  Orinoco  River,  was  repealed, 
thereby  destroying  the  exclusive  right  to  use  these  channels  which 
the  shipping  company  claimed  was  conferred  by  the  concession,  and 
which,  as  a  matter  of  fact,  they  had  enjoyed  up  to  that  time. 

By  a  later  executive  decree,"  dated  December  14,  1901,  the  Vene- 
zuelan Government  absolutely  annulled  the  extension  of  the  con- 
cession granted  by  the  contract  of  May  10,  1900.  At  the  time  of 
this  decree  the  company,  owing  to  misfortunes  which  had  befallen 
its  other  vessels  in  the  troubled  times  of  the  revolution,  possessed 
only  one  steamer  available  for  its  La  Guaira  service.  It  appealed 
to  the  Government  of  Venezuela  for  a  promise  for  protection  for  this 
vessel  and  received  in  return  a  note  inclosing  a  copy  of  the  executive 
decree,  supra,  annulling  the  extension  of  the  concession.  The  com- 
pany, which  had  hitherto  endeavored  to  carry  out  its  part  of  the 
contract  irrespective  of  the  decree  of  October  5,  1900,  destroying  the 
exclusive  character  of  the  concession  which  it  claimed  as  of  right, 
seems  to  have  given  up  in  despair  and  abandoned  any  further  effort 
to  continue  navigation  between  La  Guaira  and  the  Orinoco  (although 
it  maintained  its  service  between  Ciudad  Bolivar  and  Trinidad  until 
interdicted  by  the  Venezuelan  Government  May  31,  1902,  on  account 
of  the  disturbed  state  of  the  country),  and  to  have  turned  first  to 
England  and  then  to  the  United  States  for  diplomatic  relief. 

On  January  31,  190*2,  the  Orinoco  Steamship  Company,  the  present 
claimant,  was  incorporated  under  the  laws  of  New  Jersey.  One  of 
the  objects  for  which  it  was  incorporated  was  declared  to  be  "  to 
acquire  and  take  over,  as  a  going  concern,  the  business  now  carried 
on  by  the  Orinoco  Shipping  and  Trading  Company  (Limited)  of 
London,  England." 

On  April  1,  1902,  the  Orinoco  Shipping  and  Trading  Company 
(Limited),  for  value  received,  duly  assigned  and  transferred  to  the 
Orinoco  Steamship  Company,  hereafter  referred  to  as  the  steamship 
company  or  the  claimant,  all  its  assets  of  every  sort  and  kind,  includ- 
ing its  Venezuelan  franchises  and  properties,  and  all  claims  and  de- 
mands in  its  favor  against  the  Republic  of  Venezuela.  Thereafter 
from  time  to  time  the  claim  of  the  Orinoco  Steamship  Company 
formed  the  subject  of  correspondence  between  the  United  States  and 
the  Government  of  Venezuela. 

As  a  result  of  these  negotiations  on  February  17,  1903,  a  protocol 
of  agreement  for  arbitration  was  entered  into  between  the  United 
States  and  Venezuela  covering  "  all  claims  owned  by  citizens  of  the 
United  States  of  America  against  the  Republic  of  Venezuela  which 
have  not  been  settled  by  diplomatic  agreement  or  by  arbitration 
between  the  two  Governments  and  which  shall  have  been  presented 
to  the  commission  hereinafter  named  by  the  Department  of  State  of 
the  United  States,  or  its  legation  at  Caracas.  The  terms  of  the 
protocol  provided  that  "  before  assuming  the  functions  of  their  office 
the  commissioners  and  the  umpire  shall  take  solemn  oath  carefully 
to  examine  and  impartially  decide  according  to  justice  and  the  pro- 
visions of  this  convention  all  claims  submitted  to  them,  and  such  oaths 
shall  be  entered  on  the  record  of  their  proceedings.  The  commis- 
sioners, or,  in  case  of  their  disagreement,  the  umpire,  shall  decide  all 
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claims  upon  a  basis  of  absolute  equity,  without  regard  to  objections 
of  a  technical  nature  or  of  the  provisions  of  local  legislation." 

The  claim  of  the  steamship  company  was  duly  submitted  to  the 
arbitral  tribunal  so  constituted.  The  claim  consisted  of  four  items : 
(1)  For  $1,209,701.05,  which  sum  the  claimant  company  reckoned  as 
due  for  damages  and  losses  caused  by  the  Executive  decree  of  Octo- 
ber 5,  1900,  said  decree  having,  as  the  company  affirmed,  annulled 
its  exclusive  concessionary  right;  (2)  for  $147,638.79,  at  which  the 
claimant  company  estimated  its  damages  and  losses  sustained  dur- 
ing the  revolution,  and  the  value  of  services  rendered  by  the  com- 
pany to  the  Government  of  Venezuela;  (3)  for  100,000  bolivars,  or 
$19,219.19,  overdue  on  account  of  the  settlement  contract  of  May  10, 
1900;  (4)  for  $25,000  for  counsel  fees  and  expenses  incurred  in  pro- 
tecting and  pursuing  its  rights. 

The  commissioners  appointed  by  the  United  States  and  Venezuela 
having  disagreed,  the  claim  was  referred  to  the  umpire,  Doctor 
Barge,  who  awarded  $28,224.93  United  States  gold  to  the  claimant 
company,  this  being  the  amount  which  he  found  due  for  services, 
etc.,  rendered  the  Venezuelan  Government  by  the  claimant  company 
subsequent  to  the  transfer  to  the  claimant  of  all  the  rights  oi  the 
shipping  company.  Doctor  Barge  rejected  all  the  other  contentions 
of  the  claimant,  especially  refusing,  for  reasons  hereinafter  discussed 
in  detail,  to  allow  damages  for  the  annulment  of  the  alleged  exclu- 
sive concession  held  by  the  shipping  company.  It  is  a  reexamina- 
tion of  this  award  before  an  impartial  and  competent  tribunal  that 
the  claimant  now  asks. 

WHEN    CAN    A    DECREE    OF    A    TRIBUNAL    OF    ARBITRATION    BE    HONORABLY 

DISREGARDED  ? 

"While  conceding  the  essential  value  of  international  arbitration 
to  be  dependent  upon  the  certainty  and  finality  of  the  decision  " 
(United  States  ex  rel.  Boynton  v.  Blaine,  139  U.  S.,  306,  325),  it  is 
nevertheless  to  be  noted  that  both  the  theoretical  writers  of  authority 
and  diplomats  in  actual  practice  unite  in  stating  that  the  decrees  of 
arbitral  commissions  may  be  honorably  disregarded  in  certain  in- 
stances. As  to  the  causes  which  justify  such  disregard  of  the  award 
of  a  tribunal  of  arbitration  there  is  substantial  unanimity. 

Vattel  states  that  the  decision  of  a  tribunal  of  arbitration  may 
be  disregarded  in  the  following  cases:  (1)  Where  the  tribunal  gives 
an  award  in  excess  of  the  jurisdiction  conferred  upon  it.  He  explains 
his  meaning  by  his  suggestion  that  the  exact  question  to  be  submitted 
to  the  tribunal  and  the  contentions  on  each  side  be  carefully  defined 
in  advance  by  the  high  contracting  parties.  (2)  In  case  the  arbi- 
trators have  been  guilty  of  corruption  or  open  partisanship.  (3) 
Where  the  decision  is  so  absolutely  unjust  as  to  be  absurd  and  at  the 
same  time  of  such  moment  as  to  be  of  vital  importance  to  the  pro- 
testing nation.     (Vattel,  book  2,  ch.  18,  sec.  329.) 

According  to  Heffter,  the  reasons  which  justify  the  disregard  of 
an  award  of  a  tribunal  of  arbitration  are  the  following:  (1)  The 
invalidity  of  the  convention  by  which  the  question  is  submitted  to  the 
tribunal;  (2)  the  dishonesty  of  the  tribunal  or  umpire;  (3)  improper 
limitation  or  absolute  denial,  on  the  part  of  the  tribunal,  of  the  right 
of  the  contending  parties  to  be  heard;  (4)  excess  of  jurisdiction  on 
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the  part  of  the  tribunal;  (5)  the  absolute  illegality  of  the  rules 
adopted  for  the  decision  of  the  case,  which  he  explains  to  mean  the 
adoption  of  rules  resulting  in  a  decision  which  the  parties  could  not 
have  arrived  at  by  means  of  a  treaty.  Finally,  he  says  that  mere 
error  is  no  ground  for  refusing  to  accept  the  judgment  of  the  tribunal. 
(Heffter,  sec  109.) 

According  to  Bluntschli,  the  reasons  are  as  follows:  (1)  Excess 
of  jurisdiction;  (2)  dishonesty  or  denial  of  justice  on  the  part  of  the 
tribunal;  (3)  refusal  to  hear  the  contending  parties  fairly,  or  a 
violation  of  any  fundamental  principle  of  procedure;  (4)  the  fact 
that  the  decision  is  contrary  to  international  law,  which  he  also 
explains,  or  at  least  illustrates,  by  suggesting  a  case  where  the  deci- 
sion embraces  terms  which  would  be  invalid  even  though  agreed  upon 
by  way  of  treaty.  He,  also,  states  that  mere  error,  or  the  fact 
that  the  decision  is  contrary  to  justice  or  the  interests  of  the  contract- 
ing parties,  is  no  ground  for  refusing  to  accept  the  award.  (Blunt- 
schli, sec.  495.) 

Calvo,  in  his  monumental  work  on  international  law,  covers  the 
same  ground  with  great  elaboration.  He  states  the  causes  as  fol- 
lows: (1)  Lack  of  authority  on  the  part  of  the  arbitrators;  (2)  legal 
or  moral  incapacity  on  the  part  of  the  members  of  the  tribunal ;  (3) 
bad  faith  or  corruption  on  the  part  of  the  members  of  the  tribunal; 
(4)  refusal. to  give  the  contending  parties  a  fair  hearing;  (5)  disre- 
gard of  the  terms  under  which  the  question  was  submitted  to  the 
tribunal;  (6)  a  decision  so  absolutely  contrary  to  right  and  justice 
that  its  terms  could  not  have  been  agreed  upon  by  the  contending 
parties  by  way  of  treaty.  He,  in  turn,  remarks  that  the  decision 
can  not  be  impeached  because  defective  in  form,  or  on  account  of 
mere  error,  or  oecause  it  is  contrary  to  justice  or  prejudicial  to  the 
interests  of  one  of  the  contracting  parties.     (Calvo,  vol.  3,  sec.  1774.) 

Hall,  perhaps  the  most  authoritative  text  writer  of  the  English- 
speaking  world,  discusses  the  question  as  follows : 

An  arbitral  decision  may  be  disregarded  in  the  following  cases,  viz,  when  the 
tribunal  has  clearly  exceeded  the  powers  given  to  it  by  the  instrument  of  sub- 
mission, when  it  is  guilty  of  an  open  denial  of  justice,  when  its  award  is  proved 
to  have  been  obtained  by  fraud  or  corruption,  and  when  the  terms  of  the  award 
are  equivocal.  Some  writers  add  that  the  decision  may  also  be  disregarded  if 
it  is  absolutely  contrary  to  the  rules  of  justice,  and  M.  Bluntschli  considers 
that  it  is  invalidated  by  being  contrary  to  international  law;  he  subsequently 
says  that  nothing  can  be  imposed  by  an  arbitral  decision  which  the  parties 
themselves  can  not  stipulate  in  a  treaty.  It  must  be  uncertain  whether  in  mak- 
ing this  statement  he  intends  to  exemplify  his  general  doctrine  or  to  utter  it 
in  another  form.  Whatever  may  be  the  exact  scope  of  these  latter  reserves, 
it  is  evident  that  an  arbitral  decision  must  for  practical  purposes  be  regarded 
as  unimpeachable  except  in  the  few  cases  first  mentioned;  and  that  there  is 
therefore  ample  room  for  the  commission,  under  the  influence  of  sentiment,  of 
personal  or  national  prejudices,  of  erroneous  theories  of  law,  and  views  uncon- 
sciously biased  by  national  interests,  of  grave  injustice,  for  which  the  injured 
state  has  no  remedy.  It  may  be  observed  also  that  it  must  always  be  difficult 
for  a  state  to  refuse  to  be  bqund  by  an  arbitral  award,  however  unjust  it  may 
be.  The  public  in  foreign  states  will  seldom  give  itself  the  trouble  to  form  a 
careful  judgment  in  the  facts;  it  will  prefer  the  simple  course  of  assuming  that 
arbitrators  are  probably  right ;  a  state  by  rejecting  an  award  may  stir  up  for- 
eign public  opinion  against  itself,  and  this  it  is  not  worth  while  to  do  unless 
very  grave  issues  are  involved.     (Hall,  ch.  11,  5th  ed.,  p.  363;  4th  ed.,  par.  119.) 

It  can,  therefore,  fairly  be  said  that  the  leading  writers  of  author- 
ity of  all  nations  are  substantially  agreed  upon  the  causes  which  jus- 
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tify  a  refusal  to  submit  to  the  decision  of  a  tribunal  of  arbitration. 
These  causes  may ,  perhaps,  be  summarized  as  follows:  (1)  Excess  or 
disregard  of  jurisdiction.  This  covers  situations  where  the  tribunal 
either  decides  questions  which  have  not  been  submitted  to  it,  refuses 
to  decide  questions  which  have  been  submitted  to  it,  or  otherwise  acts 
in  flagrant  disregard  of  the  terms  of  submission  or  the  rules  which 
have  been  agreed  upon  as  binding  in  the  decision  of  the  question. 
(2)  Where  the  decision  is  equivocal.  (3)  Where  the  decision  has 
been  secured  by  fraud  or  corruption.  (4)  Where  the  decree  or  the 
proceedings  of  the  tribunal  evince  such  a  patent  disregard  of  sub- 
stantive or  adjective  law,  or  the  decision  rests  on  findings  in  such 
reckless  disregard  of  the  true  facts  of  the  case  as  to  render  the  decision 
absurd  and  outrageous;  this  heading  being  interpreted  to  cover  all 
cases  ordinarily  described  by  the  words  "  denial  of  justice,"  as  well  as 
possibly  some  cases  which,  while  often  so  considered,  are  more  accu- 
rately described,  not  as  cases  of  denial  of  justice,  but  as  cases  where 
flagrant  and  palpable  injustice  has  been  inflicted — in  fact,  where  a 
situation  exists  analogous  to  that  which  is  termed  in  American  consti- 
tutional law  a  failure  of  "  due  process  of  law."  This  last  situation 
must  not  by  any  means  be  confounded  with  a  case  where  the  decision 
is  attacked  for  mere  error  either  of  fact  or  law,  or  because  the  decision 
is  unjust  or  inequitable  or  contrary  to  the  interests  of  one  of  the  con- 
tracting parties.  The  difference  between  the  two  situations  is,  of 
course,  'only  a  difference  of  degree,  and,  like  all  questions  of  degree,  at 
times  difficult  of  determination;  but  it  is  clear  in  theory.  It  is,  as 
has  been  suggested,  very  much  the  same  distinction  as  exists  in  Ameri- 
can constitutional  law  between  an  incorrect  decision  and  a  decision 
which  amounts  to  a  denial  of  "  due  process,"  or  the  distinction  be- 
tween a  verdict  of  a  jury  which  the  judge  believes  to  be  incorrect  and 
a  verdict  which  can  be  set  aside  as  against  the  weight  of  the  evidence, 
or  a  law  which  the  judge  believes  to  be  unconstitutional  and  a  law 
which  is  so.clearly  unconstitutional  as  to  justify  a  judge  in  holding  a 
statute  enacted  by  a  coordinate  legislature  unconstitutional.  In  fact, 
in  many  cases,  as  indicated  above,  it  is  the  distinction  between  a  denial 
of  justice  and  an  ordinary  miscarriage  of  justice. 

In  considering  the  causes  which  justify  the  setting  aside  of  an 
award,  no  references  have  been  given  to  the  judgments  of  municipal 
courts.  The  question  has  been  considered  solely  in  the  light  of  inter- 
national law.  If  we  consider,  however,  the  subject  from  the  narrower 
standpoint  of  municipal  law  as  understood  and  interpreted  by  courts 
of  justice,  it  will  appear  that  the  views  already  set  forth  in  extenso 
are  confirmed  in  every  material  particular.  The  same  reasons  which 
justify  the  reopening  of  an  international  award  suffice  in  a  case  of  a 
submission  between  private  parties.  These  reasons  are  briefly  summed 
up  by  an  English  writer  as  follows : 

Where  the  award  is  invalid — uncertain — where  the  proceedings  are  irregular, 
where  there  is  fraud  on  the  part  of  the  arbitrator,  where  the  award  has  been 
obtained  by  misrepresentation  of  facts  by  one  of  the  parties,  where  the  award 
is  altogether  bad — in  all  these  and  similar  cases  it  will  be  set  aside.  (Slater's 
Arbitration  and  Award,  2d  ed.,  p.  120.) 

The  cases  bearing  on  the  various  grounds  set  forth  in  this  passage 
are  legion.  It  may  perhaps  be  worth  while  to  cite  a  few  illustrative 
cases  from  the  Supreme  Court  of  the  United  States. 
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In  Carnochan  &  Mitchell  v.  Christie  (11  Wheat.,  446)  the  plain- 
tiff and  defendant  having  agreed  to  refer  the  matter  in  dispute  to 
arbitration  and  the  arbitrators  having  rendered  their  award,  the 
plaintiff  asked  that  the  award  be  set  aside  on  three  grounds :  "  First, 
the  arbitrators  have  not  decided  the  whole  matter  that  was  submitted 
to  them;  second,  they  have  decided  and  awarded  what  was  not  sub- 
mitted ;  and,  third,  the  award  is  uncertain."  Chief  Justice  Marshall 
takes  up  each  of  these  grounds  in  turn,  assuming  their  correctness, 
but  finding  that  in  fact  the  arbitrators  had  not  been  guilty  of  either 
deciding  matters  not  submitted  or  of  refusing  to  pass  on  claims 
properly  before  them.  The  third  contention,  however,  he  holds  to 
be  not  only  well  taken  in  theory,  but  sustained  by  the  evidence,  and 
sets  the  award  aside  "  because  it  is  uncertain  and  not  final  in  a  very 
material  point."  The  reporter,  Wheaton,  whose  notes  rank  almost 
with  the  text  of  the  decisions  themselves,  sums  up  this  portion  of 
the  case  in  the  headnote  as  follows : 

An  award  must  decide  the  whole  matter  submitted  to  the  arbitrators;  it 
must  not  extend  to  any  matter  not  comprehended  in  the  submission;  and  it 
must  be  certain,  final,  and  conclusive  of  the  whole  matter  referred. 

In  De  Groot  v.  United  States  (5  Wall.,  419)  the  court  held,  Justice 
Miller  giving  the  opinion,  that  an  award  rendered  by  the  Secretary 
of  War  must  be  set  aside  for  the  second  reason  suggested  in  the  last 
case,  namely,  that  the  arbitrator  had  exceeded  his  powers  in  dealing 
with  matters  not  referred  to  him  by  the  terms  of  the  resolution  of 
Congress  sanctioning  the  submission;  while  in  Burchell  v.  Marsh  (17 
How.,  344)  the  court,  speaking  through  Mr.  Justice  Grier,  laid  down 
the  limitation  already  noted  in  connection  with  international  awards, 
when  he  said : 

If  the  award  is  within  the  submission,  and  contains  the  honest  decision  of 
the  arbitrators,  after  a  full  and  fair  hearing  of  the  parties,  a  court  of  equity 
will  not  set  it  aside  for  error  either  in  law  or  fact. 

It  would  scarcely  be  profitable  to  attempt  to  follow  the  subtleties 
of  municipal  law  on  the  point  as  to  when  an  award  is  separable,  and 
when  excessive  jurisdiction  or  palpable  error  as  to  part  vitiates  the 
entire  award.  It  will  be  enough  to  refer  in  this  connection  to  a 
well-known  remark  of  Lord  Denman  in  Tomlin  v.  The  Mayor  of 
Fordwich,  where  he  said  that  he  "  always  found  a  difficulty  in  sepa- 
rating the  good  part  of  an  award  from  the  bad.  The  arbitrator  prob- 
ably frames  one  part  with  a  view  to  the  other,  and  each  may  be  varied 
by  the  view  which  he  takes  of  the  whole."     (5  Ad.,  etc.,  &  El.,  147.) 

In  closing  this  reference  to  the  law  of  municipal  awards  reference 
may  be  made  to  two  cases  from  the  State  courts  of  the  United  States. 
In  the  first  case  referred  to,  Wyman  ?\  Hammond  (55  Me.,  534),  the 
arbitrator  was  empowered  by  the  terms  of  the  submission  to  deter- 
mine a  boundary  line.  Instead  of  confining  himself  to  the  decision 
of  the  matter  intrusted  to  him.  he  assumed  the  right  to  run  a  new  line 
according  to  his  own  ideas  of  justice  and  equity,  disregarding  the 
rules  lain  down  by  the  parties  and  substituting  for  these  rules  his  own 
unauthorized  and  irresponsible  exegesis  of  "  absolute  equity,"  just  as 
the  umpire  in  our  own  case  disregarded  the  terms  of  the  protocol  of 
1903.     The  Maine  court  set  the  award  aside. 

The  second  case  referred  to  was  one  decided  by  the  great  Ameri- 
can chancellor,  Kent,  in  which,  although  finding  that  the  facts  before 
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him  did  not  justify  the  setting  aside  of  the  award,  he  lays  down  the 
general  law  of  the  subject,  and  especially  in  regard  to  the  right  to 
set  aside  the  award  on  account  of  gross  error  of  law  or  fact,  in  a  way 
which  leaves  nothing  to  be  said  by  way  of  comment.  Herrick  v. 
Blair  (1  Johns.  Chancery,  101)  is  as  follows: 

There  was  nothing  done,  in  this  case,  by  the  arbitrators  from  which  miscon- 
duct can  be  inferred.  They  only  called  a  witness  before  them,  who  had  been 
already  examined  in  the  presence  of  the  parties,  to  explain  his  testimony,  con- 
cerning which  the  arbitrators  differed.  It  is  not  alleged,  nor  is  it  to  be  in- 
ferred, that  the  witness  deposed  differently,  as  to  any  fact,  from  what  he 
meant  to  have  testified,  and  to  have  been  understood,  on  the  first  examination. 
The  case  does  not  come  up  to  that  of  Walker  r.  Frobisher  (6  Ves.,  70),  for 
there  the  arbitrator,  after  he  had  told  the  parties  that  the  hearing  was  closed, 
and  had  dismissed  them,  examined  three  more  persons  on  the  part  of  the  de- 
fendant, and  when  no  person  was  present  on  the  part  of  the  plaintiff.  This 
was  unfair,  partial,  and  a  gross  misconduct,  and  contrary  to  all  the  principles 
of  a  just  proceeding.  There  is  no  analogy  between  that  case  and  this;  and  to 
interfere  and  set  aside  the  award  upon  an  irregularity,  (even  admitting  it  to 
be  one)  so  slight  and  immaterial  as  the  one  now  set  up  would  be  contrary  to 
the  general  doctrine  of  the  court  in  respect  to  awards.  The  uniform  language 
of  the  cases  is  that  an  award  can  not  be  impeached  but  for  corruption,  par- 
tiality, or  gross  misbehavior  in  the  arbitrators,  or  for  some  palpable  mistake 
of  the  law  or  the  fact.  The  arbitrators  are  judges  of  the  parties'  own  choos- 
ing; their  proceedings  and  award  are  treated  with  great  liberality,  and  even 
a  mistake  upon  a  doubtful  point  often  will  not  open  an  award.  These  princi- 
ples have  been  declared  and  asserted  in  a  series  of  decisions,  all  going  to  the 
same  point  and  containing  a  great  weight  of  authority  not  to  be  resisted. 
(Earle  v.  Stocker,  2  Vern.,  251.  and  Pitt  r.  Dawkra,  cited,  ibid.;  Cornforth  v. 
Geer,  2  Vern.,  705;  Ives  i\  Medcalfe,  1  Atk..  63:  Ridoul  v.  Pain,  3  Atk.,  486; 
Tittenson  t\  Peal,  3  Atk.,  529;  Anon.,  3  Atk..  644;  Hawkins  v.  Colclough,  1 
Burr.,  274;  Knox  v.  Symmonds,  1  Ves.  jun.,  369;  Morgan  v.  Mather,  2  Ves. 
jun.,  22;  Chace  v.  Westmore,  13  East..  357.) 

The  injunction  is,  accordingly,  denied. 

Fortunately,  we  are  not  forced  to  rely  on  the  abstract  opinions  of 
publicists  or  the  analogous  decisions  of  municipal  courts,  valuable  as 
they  are,  upon  the  proposition  that  international  awards  may,  under 
some  circumstances,  be  reexamined,  or  for  illustration  of  the  circum- 
stances under  which  such  reexamination  may  be  made.  We  can  rely 
with  confidence  upon  the  authoritative  practice  of  both  the  United 
States  and  Venezuela,  the  parties  to  the  present  controversy. 

That  the  Republic  of  Venezuela  admits  and  maintains  the  right 
to  protest  against  and  repudiate,  for  cause,  sentences  of  arbitral  tri- 
bunals appears  from  an  inspection  of  the  late  report  of  the  Vene- 
zuelan minister  for  foreign  affairs  to  the  National  Congress  of  1904, 
from  which  the  following  exact  translation  is  made : 

The  fact  that  Venezuela  subscribed  to  the  agreements  to  which  I  have  re- 
ferred, and  that  by  virtue  of  said  agreements  the  mixed  commissions  entered 
upon  an  examination  of  the  claims  of  foreign  subjects,  did  not  impose  upon  the 
Government  the  duty  of  indiscriminately  accepting  the  sentences  they  might 
render.  In  such  cases,  the  very  faith  that  is  to  be  placed  in  treaties,  as  well  as 
the  importance  of  arbitration  in  the  solution  of  international  litigations,  makes 
it  incumbent  upon  the  governments  availing  themselves  of  it  to  become  zealous 
guardians  of  the  procedure  of  the  persons  to  whom  they  confide  such  a  high 
mission  as  that  of  settling  their  disagreements.  The  presumption  that  the 
arbiters  must  discharge  their  functions  in  a  proper  manner  may  at  times  be 
unfounded,  and  then  the  sentences  ought  not  to  deserve  the  respect  nor  do  they 
have  the  authority  which  the  protocol  gives  them.  The  character  of  a  final  de- 
cision can  not  always  be  conceded  to  arbitral  decisions  merely  because  they 
proceed  from  the  persons  appointed  to  constitute  an  arbitration  commission,  for 
if  the  treaty  attributes  such  a  character  to  them  beforehand  it  is  only  in  the 
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belief  that  such  decisions  would  not  be  vitiated  in  any  manner  that  could  ren- 
der them  ineffectual. 

The  cause  of  arbitration  would  suffer  severe  injury  if  the  principle  should 
come  to  be  accepted  that  all  arbitral  decisions  must  be  carried  out,  whatever 
they  may  be.  Publicists  have  already  declared  unanimously  in  favor  of  the 
right  that  governments  have  to  seek  the  invalidation  of  certain  sentences,  and 
well  known  are  the  causes  that,  in  their  opinion,  may  lead  to  that  recourse.  In 
accordance  with  these  views  the  agent  for  Venezuela  before  the  Belgian- 
Venezuelan  Mixed  Commission  opi>ortunely  entered  a  protest,  which  will  be 
found  in  the  corresi>onding  sections  of  this  report,  against  the  sentence  of  the 
umpire  of  said  commission  in  the  claim  brought  by  the  Compagnie  Generate  des 
Eaux  de  Caracas.  That  protest,  which  was  made  a  public  document,  was  sent 
to  the  agents  of  Venezuela  abroad  and  to  the  resident  diplomatic  ministers  at 
Caracas.  Through  the  Venezuelan  minister  in  Kelgium  the  Government  is  now 
engaged  in  presenting  the  matter  through  the  proi>er  channels  in  order  to  safe- 
guard the  interests  affected  by  said  decision.     (Claimant's  Protest,  p.  3.) 

A  similar  protest  was  made  against  the  award  of  the  umpire,  Senor 
E.  Gaitan  de  Ayala,  of  the  Venezuelan  and  Mexican  Mixed  Commis- 
sion, in  the  matter  of  the  claim  of  Messrs.  Martinez  del  Rio  Hermanos. 
Said  the  agent  for  Venezuela,  in  his  protest  against  this  award : 

That  sentence  which  completely  ignores  the  rights  alleged  by  Venezuela  and 
confirms  purely  and  simply  all  the  contentions  of  the  claimants,  is  in  every 
way  contrary  to  the  principles  of  equity,  which  ought  to  have  been  the  guid- 
ance in  such  a  matter  in  accordance  with  the  agreement  of  arbitration  entered 
into  by  the  parties,  as  may  be  seen  by  the  considerations  which,  in  synthesis, 
the  undersigned  proceeds  to  present. 

He  then  proceeds  to  object  to  the  sentence  for  the  following  rea- 
sons: (1)  That  Venezuela  and  Mexico  had  agreed  to  submit  all 
claims  not  decided  through  diplomatic  channels  to  the  commission: 
that  the  only  claim  known  to  Venezuela  was  the  Martinez  claim, 
the  amount  of  which  had  been  fixed  by  the  attorney  for  the  creditors 
at  $110,707.50.  with  interest  at  0  per  cent;  that,  nevertheless,  the 
commission  gave  judgment  for  a  larger  sum,  thereby,  in  the  opinion 
of  the  agent  of  Venezuela,  exceeding  its  jurisdiction.  (2)  That 
while  the  umpire,  for  the  purpose  of  fixing  the  amount  of  interest 
to  be  paid  by  Venezuela  at  0  per  cent,  had  relied  on  a  certain  agree- 
ment, he  declines  to  find  in  favor  of  a  contention  of  Venezuela  which 
was  sustained  by  the  same  agreement — this  point  apparently  being 
an  attack  upon  the  logic  or  the  fairness  of  the  umpire.  (3)  That 
the  umpire  refused  to  acknowledge  a  certain  other  credit  recognized 
in  favor  of  Venezuela  by  the  above  agreement.  The  agent  of  Vene- 
zuela concludes  as  follows: 

For  the  above  considerations,  and  others  set  forth  in  the  briefs  of  the  under- 
signed, and  in  the  opinion  rendered  by  the  Venezuelan  Commission,  all  of 
whicli  tend  to  prove  the  inanity  of  the  sentence  in  question,  the  undersigned, 
in  compliance  with  the  instructions  received  from  his  Government,  does  hereby 
protest  in  the  most  formal  and  energetic  manner  against  the  said  sentence  of 
the  2d  of  October  of  the  current  year,  in  the  matter  of  the  claim  of  Messrs. 
•Martinez  del  Kio  Hermanos.  and  he  reserves  for  Venezuela  all  the  rights  to 
which  it  may  be  entitled  to  impugn  the  said  sentence  at  all  times  and  before 
whomsoever  it  may  be  proi>er,  until  its  nullification  is  obtained  in  accordance 
with  equity  and  justice. 

President  Castro,  in  his  message  to  the  National  Congress  of  Vene- 
zuela, indorses  the  protests  of  the  agents  of  Venezuela  in  the-e  cases, 
and  refers  to  the  matter  as  follows : 

Of  the  awards  made  by  the  mixed  commissions  it  was  injcessnry  and  obli- 
gatory for  us  to  protest  against  the  one  relating  to  the  claim  made  by  the 
general  company  of  the  Caracas  waterworks.     That  award  being  in   flagrant 
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contradiction  to  the  provisions  of  the  protocol  and  the  principles  of  eqnity,  the 
Republic  could  not  admit  it,  as  its  recognition  would  have  implied  the  abdi* 
cation  of  its  rights  and  the  discredit  of  the  arbitration ;  since  if  similar  de- 
cisions were  to  be  accepted,  being  in  themselves  null,  the  high  ends  which  are 
sought  by  the  institution  of  arbitration  for  the  furtherance  of  harmony  and 
justice  would  be  turned  to  ridicule,  as  would  also  the  trust  and  confidence 
which  should  be  deserved  by  the  judges.  We  had  also  to  make  a  like  protest 
against  the  sentence  delivered  by  the  respective  umpires  on  appeal  made  from 
the  Venezuelan-Mexican  Commission.  That  sentence,  which  can  only  be  quali- 
fied as  absurd,  occasioned  surprise  to  everybody  and  gave  rise  to  an  unpleasant 
situation  for  a  diplomat  who  had  until  then  been  appreciated  amongst  us. 
(Message,  1904,  p.  29.) 

Perhaps  the  most  famous  instance  of  a  reexamination  of  the  award 
of  a  tribunal  of  arbitration  to  be  found  in  the  whole  history  of  in- 
ternational arbitration  is  that  growing  out  of  the  convention  between 
the  United  States  and  Mexico  m  1868.  That  convention  provided  in 
the  most  exact  and  solemn  terms  for  the  absolute  and  final  settlement  of 
all  claims  "  which  may  have  been  presented  to  either  Government  for 
its  interposition  with  the  other  since  the  signature  of  the  Treaty  of 
Guadalupe-Hidalgo,  *  *  *  and  which  remain  unsettled,  as  well 
as  any  other  such  claims  which  may  be  presented  within  "  a  specified 
time. 

According  to  article  2: 

The  President  of  the  United  States  and  the  President  of  the  Mexican  Repub- 
lic hereby  solemnly  and  sincerely  engage  to  consider  the  decision  of  the  com- 
missioners conjointly,  or  of  the  umpire,  as  the  case  may  be,  as  absolutely  final 
and  conclusive  upon  each  claim  decided  upon  by  them  or  him,  respectively,  and 
to  give  full  effect  to  such  decision  without  any  objection,  evasion,  or  delay 
whatsoever. 

Again,  it  was  agreed  in  article  5 : 

The  high  contracting  parties  agree  to  consider  the  result  of  the  proceedings 
of  this  commission  as  a  full,  perfect,  and  final  settlement  of  every  claim, 
-*  *  *  and  further  engage  that  every  such  claim  *  *  *  shall,  from  and 
after  the  conclusion  of  the  proceedings  of  the  said  commission,  be  considered 
and  treated  as  finally  settled,  barred,  and  thenceforth  Inadmissible. 

The  commissioners  appointed  to  represent  the  respective  govern- 
ments having  disagreed,  the  umpire  provided  for  in  the  commis- 
sion proceeded  to  award  $489,810.68  to  the  United  States  on  account 
of  the  claim  of  one  Benjamin  Weil  and  $683,041.82  on  account 
of  the  claim  of  La  Abra  Silver  Mining  Company. 

Application  was  made  to  the  umpire  on  the  part  of  the  Mexican 
Government  for  a  rehearing  of  these  claims  and  was  denied,  the 
Mexican  Government  saving  all  its  rights  in  the  premises  by  proper 
exception.  Subsequently,  the  Mexican  Government,  without  disput- 
ing its  liability  to  pay  the  terms  of  the  award,  presented  new  evi- 
dence which  it  alleged  showed  that  the  awards  had  been  sought  and 
obtained  upon  fraudulent  evidence.  As  a  result,  the  Congress  of 
the  United  States,  impressed  by  the  representations  of  the  Mexican 
Government,  provided,  in  the  act  distributing  the  moneys  received 
under  the  award,  for  an  investigation  by  the  President  of  the  charges 
of  fraud  presented  by  the  Mexican  Government  in  regard  to  the  La 
Abra  and  Weil  claims,  and  directed  that  if  the  President  "  shall  be 
of  the  opinion  that  the  honor  of  the  United  States,  the  principles  of 
public  law,  or  considerations  of  justice  and  equity  require  that  the 
awards  in  the  cases  of  Benjamin  Weil  and  La  Abra  Silver  Mining 
Company,  or  either  of  them,  should  be  opened  and  the  cases  retried 
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it  shall  be  lawful  for  him  to  withhold  payment  of  said  awards,  or 
either  of  them,  until  such  case  or  cases  shall  be  retried  and"  decided 
in  such  manner  as  the  Governments  of  the  United  States  and  Mexico 
shall  agree,  or  until  Congress  shall  otherwise  direct." 

Differences  of  opinion  as  to  whether  the  reexamination  of  the 
award  should  be  made  by  an  international  or  a  domestic  tribunal, 
and  delays  which  are  the  natural  and  unavoidable  accompaniment 
of  the  decision  of  such  questions  under  a  free  government,  post- 
poned further  action  on  the  part  of  the  United  States  for  some  years, 
during  which  several  installments  of  the  award,  which  were  promptly 
paid  by  Mexico,  were  turned  over  to  the  claimants. 

The  attitude  of  the  United  States  in  such  matters  was,  however, 
correctly  expounded  in  a  report  made  June  11,  1886,  by  the  Senate 
Committee  on  Foreign  Relations,  as  follows : 

Indeed,  the  United  States,  both  in  its  dealings  with  other  governments  and 
its  own  citizens,  has  never  regarded  the  awards  of  commissions  or  final  ad- 
judications as  irrevocable  where  the  honor  of  the  United  States  was  involved, 
and  in  many  cases  they  have  been  set  aside  on  behalf  of  claimants.  The  case 
of  Venezuela  is  fresh  in  legislative  annals  and  requires  no  more  than  a  citation. 
The  awards  under  the  Mexican  treaty  of  1848  were  twice  set  aside — once  by 
the  courts  in  the  Gardner  claim  and  once  by  direct  act  of  Congress  in  the 
Atocha  claim.  (13  Stat.,  5J)5;  1G  Stat.,  633.)  In  the  interest  of  the  rejected 
claimants.  Congress  rcoi>ened  two  of  the  awards  of  the  commissions  under  the 
Chinese  claims  treaty  of  1858.  (15  Stat.,  440;  20  Stat.,  171.)  In  the  case  of 
the  Caroline,  the  Secretary  of  State  returned  to  Brazil  money  which  had  been 
paid  after  a  diplomatic  settlement,  against  the  protest  of  the  claimant,  and  Con- 
gress appropriated  a  large  sum  to  reimburse  Brazil  for  moneys  paid  the  United 
States  representative  but  which  never  reached  the  Treasury.  (18  Stat.,  70; 
Moore's  International  Arbitrations,  vol  2,  pp.  1341,  1342.) 

Finally,  in  1892,  Congress  passed  an  act  conferring  jurisdiction  on 
the  Court  of  Claims  to  investigate  both  the  Weil  and  La  Abra  cases 
and  to  determine  whether  the  charges  of  fraud  were  well  founded. 
As  a  result,  the  Court  of  Claims  held,  in  United  States  v.  La  Abra 
Silver  Mining  Company  (29  Court  of  Claims,  432;  32  Court  of 
Claims,  462)  and  in  United  States  v.  Weil  (29  Court  of  Claims,  523; 
35  Court  of  Claims,  42),  that  the  awards  in  both  cases  were  obtained 
by  fraud  and  perjury.  The  claimant  in  the  La  Abra  Case  appealed 
and  the  judgment  of  the  Court  of  Claims  was  affirmed  on  appeal. 
(La  Abra  Silver  Mining  Company  i\  United  States,  1899,  175  LT.  S., 
423.) 

As  a  result  of  these  holdings,  the  Secretary  of  State  returned  to 
the  Mexican  Government  all  payments  on  account  of  the  La  Abra 
and  Weil  claims  which  were  in  the  hands  of  the  Department  (For- 
eign Relations,  1900,  pp.  781,  782)  and  Congress  appropriated  the 
money  for  the  repayment  to  Mexico  of  the  installments  which  had 
already  been  turned  over  to  the  claimants.  (32  Stat.  L.,  p.  5;  see  as 
to  La  Abra  Case,  Moore's  International  Arbitrations,  vol.  2,  pp. 
1324-1348.) 

But  the  instance  of  reopening  an  award  of  a  tribunal  of  arbitra- 
tion which  approaches  most  nearly  to  the  one  under  consideration 
in  this  case  is  that  of  the  Pelletier  claim  against  Haiti.  (Moore's 
International  Arbitrations,  vol.  2,  pp.  1749-1805.)  In  the  case  of 
this  claim,  on  the  protest  of  the  Government  of  Haiti,  the  United 
States,  after  an  investigation  of  the  circumstances,  set  aside  and 
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declined  to  enforce  the  award  made  by  the  arbitrator,  the  Hon.  Wil- 
liam S.  Strong,  formerly  justice  of  the  Supreme  Court  of  the  United 
States,  in  favor  of  the  American  claimant,  on  the  ground  that  the 
arbitrator  had  misconceived  and  therefore  disregarded  the  scope  of 
the  terms  of  the  submission. 

Pelletier  was  the  master  of  the  bark  William,  which  entered  the 

Sort  of  Fort  Liberte,  Haiti,  in  1861.  The  bark  was  seized  and  con- 
seated  as  a  slaver,  and  Pelletier  was  tried  and  convicted  on  the 
charge  of  piracy  and  attempted  slave  trading.  He  was  condemned  to 
five  years'  imprisonment,  but  escaped  in  1864.  From  that  time  until 
1878  he  repeatedly  memorialized  Congress  and  the  Department  of 
State,  and  repeated  reports  were  made  advising  against  taking  up 
his  claim.  Finally,  in  1878,  on  the  strength  of  a  favorable  report  by 
the  examiner  of  claims  of  the  Department  of  State,  the  matter  was 
taken  up  on  behalf  of  the  United  States,  and  Haiti  consented  to  refer 
this  claim,  along  with  that  of  one  A.  H.  Lazare,  to  the  arbitration  of 
Justice  Strong.  The  arbitrator  found  that  Pelletier  was  unquestion- 
ably engaged  in  an  illegal  enterprise  and  that  "  had  the  bark  been 
captured  and  brought  into  an  American  port  when  she  was  seized  at 
Fort  Liberte,  she  would  have  been  condemned  by  the  United  States 
courts  as  an  intended  slaver."  He  further  held  that,  in  general,  Pel- 
letier had  received  a  fair  trial  from  the  courts  of  Haiti,  but  he 
awarded  $57,250  damages  to  the  claimant  on  the  ground  that  accord- 
ing to  the  terms  of  the  protocol  he  was  bound  to  decide  the  case 
"  according  to  the  rules  of  international  law  existing  at  the  time  of 
the  transactions  complained  of,"  and  that  under  the  terms  of  this 
protocol  it  did  not  matter  that  Pelletier  had  been  guilty,  within  the 
jurisdiction  of  Haiti,  of  an  attempt  to  carry  on  the  slave  trade,  which 
was  punishable  by  the  local  laws  of  Haiti,  since  slave  trading  did  not 
amount  to  piracy  according  to  international  law. 
Said  Chief  Justice  Strong : 

Nor  was  there  anything  done  by  him,  Pelletier,  in  the  ports  of  Haiti  that 
amounted  to  piracy,  recognized  as  such  by  the  law  of  nations.  As  I  have  said, 
I  do  not  care  to  inquire  what  the  law  of  Haiti  defining  piracy  may  have  been. 
It  is  another  laic  which  is  to  be  the  rule  of  decision  in  this  case.  So  it  is  sub- 
mitted in  the  protocol. 

As  has  been  said,  the  Government  of  Haiti  protested  this  award, 
and  Secretary  Bayard  reported  that  the  arbitrator  had  misconceived 
the  scope  of  the  jurisdiction  conferred  upon  him  by  the  protocol.  It 
is  true  the  arbitrator  was  to  decide  the  case  according  to  international 
law,  and  by  international  law  the  slave  trade  was  not  piracy.  But,  as 
Mr.  Bayard  said: 

It  was  a  rule  of  international  law  in  1861,  and  it  is  a  rule  of  that  law  now, 
that  offenses  committed  in  the  territorial  jurisdiction  of  a  nation  may  be  tried 
and  punished  there  according  to  the  definitions  and  penalties  of  its  municipal 
law,  which  becomes,  for  the  particular  purpose,  the  international  law  of  the 
case.  It  matters  not  what  the  offense  may  be  termed,  if  it  appears  that  a  viola- 
tion of  the  municipal  law  was  committed  and  punished.  (Mr.  Bayard's  report, 
quoted  in  Moore's  International  Arbitrations,  vol.  2,  p.  1799.) 

Therefore,  the  arbitrator  had,  as  a  matter  of  fact,  in  refusing  to 
consider  the  municipal  law  of  Haiti,  declined  to  consider  the  law  of 
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the  case  according  to  international  law,  and  had  disregarded  the 
terms  of  the  submission.* 

In  the  Orinoco  Steamship  Company  Case  it  is  maintained  that  the 
umpire  reversed  this  process  and  Tby  considering  local  law  where  the 
terms  of  the  protocol  expressly  provided  the  contrary  disregarded 
the  terms  of  the  submission  and  justified  the  United  Suites  in  asking 
for  a  rehearing  in  so  far  as  this  holding  of  the  umpire  was  material. 

But  not  only  are  Venezuela  and  the  United  States  both  on  record 
in  accord  with  the  publicists  of  recognized  authority  in  holding  that 
the  decrees  of  tribunals  of  arbitration  may,  in  proper  cases,  be  put 
to  the  test  of  a  reexamination,  but  in  a  single  instance,  referred  to 
above  in  the  quotation  from  the  report  by  the  Senate  Committee  on 
Foreign  Relations,  in  the  La  Abra  Case,  Venezuela  has  sought  and 
obtained  this  relief  at  the  hands  of  the  United  States  where  the 
decrees  of  the  tribunal  have  been  favorable  to  the  United  States. 
Reference  is,  of  course,  made  to  the  reexamination  of  the  findings 
of  the  United  States  and  Venezuela  Commission  of  1866.  In  that 
year,  after  protracted  negotiations,  the  United  States  and  Venezuela 
agreed  to  submit  a  number  of  claims  of  American  citizens  against 
Venezuela  to  an  arbitral  commission  whose  decision  was  to  be  bind- 
ing on  both  parties  and  absolutely  final.  The  commission  decided 
49  claims,  making  awards  in  favor  of  the  United  States  amounting 
to  $1,253,310.30.  In  due  season  the  Venezuelan  Government  pro- 
tested against  the  awards  of  the  commission,  alleging  irregularity 
in  the  appointment  of  the  umpire  and  fraud  in  the  proceedings  and 
findings.  An  investigation  was  accordingly  had  by  the  Committee 
on  Foreign  Affairs  of  the  House  of  Representatives,  which  found 
that  the  alleged  commission  "  was  a  conspiracy  "  and  that  "  its  pro- 
ceedings were  tainted  with  fraud."  The  usual  delays  and  difficulties 
resulted,  but  in  1888  a  convention  was  signed  between  the* United 
States  and  Venezuela,  providing  in  the  broadest  terms  for  a  rehearing 
of  the  claims  which  had  been  determined  by  the  former  commission. 
This  convention  was  held  by  the  commission  to  call,  not  for  a  mere 
review,  but  a  complete  reexamination  of  every  claim.  It  resulted  in 
a  new  set  of  awards,  resulting  in  the  aggregate  of  a  saving,  including 
interest,  of  nearly  a  million  and  a  half  dollars  to  Venezuela  as  com- 
pared with  the  findings  of  the  first  commission.  (See  Moore's  Inter- 
national Arbitrations,  vol.  2,  p,  1690.) 

Under  these  circumstances,  supported  by  the  unanimous  authority 
of  writers  upon  international  law,  fortified  by  authoritative  prece- 
dents on  the  part  of  both  the  parties  to  the  present  controversy,  and 
especially  in  view  of  the  fact  that  the  United  States  has  accorded 
in  the  fullest  degree  to  Venezuela  the  reexamination  of  an  arbitral 
award,  which  it  now  asks  on  its  own  behalf,  it  is  submitted  that  the 
United  States  may,  with  perfect  reliance  upon  the  justice  of  its  cause 
and  every  right  to  expect  that  it  will  receive  from  Venezuela  the 
same  measure  of  justice  and  equity  that  Venezuela  has  in  the  past 
received  from  the  United  States,  ask  for  a  rehearing,  before  an  im- 
partial tribunal,  of  the  award  of  the  commission  in  regard"  to  the 
claim  of  the  Orinoco  Steamship  Company,  in  case  it  should  be  found 
that,  tested  by  the  foregoing  principles,  a  situation  exists  which 
justifies  the  United  States  in  asking  for  a  review  of  the  award. 

a  The  Lazare  award  was  also  set  aside  on  the  ground  of  newly  diseovprort 
evidence.  *  erea 
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THE   DECISION   EXAMINED. 
THE  QUESTION  OF  JURISDICTION. 

In  order  to  determine  whether  or  not  a  reexamination  of  the  award 
of  the  tribunal  of  arbitration  in  this  case  may  properly  be  granted, 
it  will  be  necessary  to  examine  the  finding  of  the  learned  umpire  in 
detail  in  order  to  consider  whether  or  not  that  finding,  wnen  so 
examined,  shows  that  the  decision  need  not  be  accepted  as  final,  but 
is  properly  open  to  reconsideration  and  review  according  to  the  above 
practice. 

In  the  first  place  it  will  be  necessary  to  determine  whether  the 
learned  umpire  actually  took  jurisdiction  of  the  matters  in  contro- 
versy. The  protocol  of  agreement,  under  which  the  case  was  sub- 
mitted to  arbitration,  provided,  as  already  stated,  for  the  submission 
of  "  all  claims  owned  by  citizens  of  the  United  States  of  America 
against  the  Republic  of  Venezuela  which  shall  not  have  been  settled 
by  diplomatic  agreement  or  by  arbitration  between  the  two  Govern- 
ments, and  which  shall  have  been  presented  to  the  commission." 

It  is  not  denied  that,  as  a  general  principle,  claims  in  order  to  form 
a  just  subject  for  international  reclamation  must  not  only  belong  to 
citizens  01  the  complaining  nation  at  the  time  of  the  presentation  of 
the  claim,  but  that  they  must  have  originated  as  claims  of  the  citizens 
of  such  nation. 

Even  were  there  nothing  else  to  take  this  case  out  of  the  scope  of 
the  general  rule,  it  is  believed  that  it  may  with  reason  be  contended 
that  the  present  claim  could,  from  one  aspect,  be  regarded  as  a  claim 
not  only  American  in  present  ownership  but  in  origin.  As  we  have 
seen,  it  originated  as  the  claim  of  the  Orinoco  Shipping  and  Trading 
Company,  a  British  corporation.  All  but  seven  shares  of  the  stock 
of  the  company,  however  (more  than  90  per  cent),  was  owned  by 
American  citizens,  and  it  is  submitted  that  in  matters  like  this  the 
law  looks  through  the  artificial  legal  entity  to  the  natural  persons 
who  compose  it.  The  principles  of  our  municipal  law  seem  to  regard 
the  conception  of  corporate  existence,  apart  from  the  existence  of  the 
stockholders  who  compose  the  corporation,  as  a  legal  fiction  which, 
while  useful  in  many  cases,  ought  not  to  be  invoked  to  defeat  the  prin- 
ciples of  justice  and  equity. 

This  principle  is  stated  by  Morawetz  as  follows: 

But  there  is  this  difference.  In  equity  the  conception  of  a  corporate  entity 
is  used  merely  as  a  formula  for  working  out  the  rights  and  equities  of  the  real 
parties  in  interest,  while  at  law  this  figurative  conception  takes  the  shape  of 
a  dogma,  and  is  often  applied  rigorously,  without  regard  to  its  true  purpose 
and  meaning.  In  equity  the  relationship  between  the  shareholders  is  recognized 
whenever  this  becomes  necessary  to  the  attainment  of  justice;  at  law  this 
relationship  is  not  recognized  at  all.     (Morawetz,  Corporations,  sec.  227.) 

International  law,  far  more  than  municipal  law,  should  deal  in 
idealities  and  not  in  fictions.  In  the  famous  Delagoa  Bay  Case  Eng- 
land and  the  United  States  intervened  in  order  to  protect  the  inter- 
ests of  English  and  American  stockholders  in  a  Portuguese  corpora- 
tion. An  agreement  for  arbitration  having  been  reached  by  England 
and  the  United  States  on  the  one  hand  and  Portugal  on  the  other,  the 
arbitrators,  after  a  careful  consideration  of  the  case,  rendered  an 
award  in  favor  of  the  British  and  American  claimants  for  a  large 
sum.    Another  instance  of  intervention  on  the  part  of  a  govevwrn^c^ 
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to  protect  its  citizens  as  stockholders  in  a  foreign  corporation  is 
found  in  the  recent  case  of  the  El  Triunfo  Company  (Limited), 
a  corporation  created  by  Salvador.  A  concession  had  been  granted 
to  this  corporation  by  ttie  Government  of  Salvador,  which  was  arbi- 
trarily withdrawn.  Fifty-one  per  cent  of  the  stock  of  the  El  Triunfo 
Company  was  owned  by  the  Salvador  Commercial  Company,  an 
American  corporation,  and  other  citizens  of  the  United  States.  The 
United  States  Government  intervened  in  behalf  of  its  citizens.  The 
Republic  of  Salvador  objected  that  the  United  States  could  not  in- 
tervene between  a  Government  and  its  own  creature,  a  corporation 
created  by  it.     The  entire  matter  was  finally  referred  to  arbitration. 

Again,  before  the  arbitrators,  Salvador  maintained  that  the  United. 
States  could  not  interfere  on  behalf  of  the  stockholders;  but  the  um- 
pire. Sir  Henry  Strong,  and  the  American  commissioner  held  that 
the  United  States  had  a  right  to  protect  them  as  American  citizens, 
who  were  the  real  parties  in  interest,  and  made  an  award  for  $750,000 
damages. 

The  ordinary  rule  that  international  claims  must  originate  as 
claims  of  citizens  of  the  nation  which  presents  them  was  laid  down 
in  the  case  of  Abbiatti  v.  Venezuela  before  the  United  States  and 
Venezuelan  Claims  Commission  of  1890.  It  was  held  in  that  case 
that  under  the  treaty  claimants  must  have  been  citizens  of  the  United 
States  at  the  time  when  the  claim  arose,  but  the  tribunal  took  occasion 
to  point  out  that  this  admittedly  settled  doctrine  might  properly  be 
modified  by  the  terms  of  the  arbitration  agreement. 

Said  Mr.  Commissioner  Little,  in  the  course  of  his  opinion : 

As  observed  elsewhere,  the  infliction  of  a  wrong  upon  a  state's  own  citizen  is 
an  injury  to  it,  and  in  securing  redress  it  acts  in  discharge  of  its  own  obliga- 
tions and,  in  a  sense,  in  its  own  interest.  This  is  the  key — subject,  of  course, 
to  treaty  terms — for  the  determination  of  such  jurisdictional  questions:  Was 
the  plaintiff  state  injured  V  It  was  not  when  the  person  wronged  was  at  the 
time  a  citizen  of  another  state.  Naturalization  transfers  allegiance,  but  not 
existing  state  obligations. 

As  indicated  in  this  passage,  it  is  of  course  perfectly  competent  for 
nations  to  agree  to  submit  claims  to  arbitration  which  were  not  origi- 
nally claims  of  citizens  of  the  complaining  nation.  It  was  with  a 
view  to  accomplish  this  purpose  and  with  special  reference  to  the  facts 
of  this  particular  case  that  the  protocol  of  agreement  for  submission 
provided  that  the  commission  should  have  jurisdiction  of  "  all  claims 
owned  by  citizens  of  the  United  States  of  America,"  instead  of  fol- 
lowing the  ordinary  phraseology  of  such  agreements.  Despite  the 
fact  that  this  construction  of  the  terms  of  the  agreement  is  apparently 
obvious  and  unescapable,  the  representative  of  Venezuela  argued  that 
the  commission  should  refuse  to  assume  jurisdiction  of  the  claim 
of  the  Orinoco  Steamship  Company  on  the  ground  that  it  was  not 
American  in  its  origin,  inasmuch  as  it  was  the  claim  of  an  English 
company  which  had  been  assigned  to  an  American  company.  (Rec- 
ord, p.  i91  et  seq. ;  Ralston 's  Report,  p.  76  et  seq. ;  Morris's  Report,  p. 
258  et  seq. 

The  umpire,  however,  after  consideration,  ruled  that  the  com- 
mission had  jurisdiction,  saying: 

As  the  protocol  does  not  speak,  as  is  generally  done  in  such  cases,  of  all 
claims  of  citizens,  etc.  (which  would  rightly  be  interpreted  "  all  claims  for  in- 
juries done  to  citizens  ").  but  uses  the  unusual  expression  "all  claims  owned  by 
citizens,"  it  must  be  held  that  this  uncommon  expression  was  not  used  without 
a  determined  reason.     (Record,  pp.  208,  209.) 
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The  umpire  then  took  notice  of  the  fact,  as  shown  by  the  diplo- 
matic correspondence  between  the  United  States  and  Venezuela,  that 
the  claims  of  the  Orinoco  Steamship  Company  had  been  the  subject 
of  lively  discussion  and  were  undoubtedly  in  the  minds  of  the  nego- 
tiators who  concluded  the  convention.  The  umpire  concludes  his 
discussion  of  the  question  of  jurisdiction  as  follows: 

And  therefore  it  may  safely  be  understood  that  it  was  the  aim  of  the  high 
contracting  parties  that  claims  such  as  these,  being  at  the  moment  of  the  sign- 
ing of  the  protocol  owned  by  citizens  of  the  United  States  of  North  America, 
should  fall  under  the  jurisdiction  of  the  commission  instituted  to  investigate 
and  decide  upon  the  claims  the  high  contracting  parties  wished  to  see  settled. 

And  therefore  the  jurisdiction  of  this  commission  to  investigate  and  decide 
claims  owned  by  citizens  of  the  United  States  of  North  America  at  the  moment 
of  the  signing  of  the  protocol  has  to  be  recognized,  without  prejudice  naturally 
of  the  judicial  power  of  the  commission  and  its  duty  to  decide  upon  a  basis  of 
absolute  equity  when  judging  about  the  rights  the  transfer  of  the  ownership 
might  give  to  claimant  against  third  parties. 

For  all  which  reasons  the  claims  presented  to  this  commission  on  behalf  of 
the  American  company,  "  The  Orinoco  Steamship  Company,"  have  to  be  investi- 
gated by  this  commission  and  a  decision  has  to  be  given  as  to  the  right  of  the 
claimant  company  to  claim  what  it  does  claim,  and  as  to  the  duty  of  the  Vene- 
zuelan Government  to  grant  to  the  claimant  company  what  this  company  claims 
for.     (Record,  p.  210;  Ralson,  p.  85;  Morris,  p.  268.) 

After  this  unequivocal  statement  on  the  part  of  the  umpire  it  could 
not  possibly  be  denied  that  he  did  take  jurisdiction  of  the  question  of 
controversy,  and  it  was  therefore  very  properly  admitted  in  the  pro- 
test of  the  claimant  in  the  following  statement : 

That  the  commission  over  whose  deliberations  he  was  appointed  to  preside 
possessed  jurisdiction  under  the  terms  of  the  protocol  of  February  17,  1903,  to 
investigate  and  decide  upon  the  merits,  each  and  all  of  said  claims  were  also 
found  and  declared  by  him.     (Claimant's  Protest,  p.  10.) 

It  is  therefore  evidently  not  to  be  doubted  that  the  umpire  not  only 
had  jurisdiction  over  all  the  matters  in  controversy  in  the  present  case, 
but  that  he  himself  so  held,  and  it  is  not  suggested  that  any  ground 
for  a  review  of  the  holding  of  the  learned  umpire  exists  because  he 
either  failed  to  take  jurisdiction  over  any  matter  properly  before  him, 
or  because  he  exceeded  his  powers  in  taking  jurisdiction  over  matters 
not  before  him.  It  will,  however,  be  most  earnestly  contended,  and 
will  be  shown,  that  the  learned  umpire  was  guilty  of  that  species  of 
conduct  which  has  been  classified  in  this  opinion  under  the  general 
head  of  excess  or  disregard  of  jurisdiction,  namely,  in  that  he  violated 
the  terms  of  the  protocol  and  in  certain  particulars  misconceived  the 
scope  of  the  agreement  for  submission  and  refused  to  be  bound  by  it. 

THE   DISPOSITION    OF   THE   CASE. 
THE    EXCLUSIVE   FRANCHISE. 

Passing,  then,  from  the  question  of  jurisdiction,  we  approach  the 
disposition  of  the  case  by  the  umpire,  in  the  language  of  the  claim- 
ant's protest  as  follows: 

As  will  appear  from  the  printed  transcript  of  the  proceedings  before  the 
mixed  commission  submitted  herewith,  and  particularly  from  the  opinion  of 
the  respected  umpire  himself  (p.  207).  the  claim  of  the  Orinoco  Steamship 
Company  was  resolvable  into  four  elements  or  items,  of  which  the  first,  and 
perhaps  the  most  important,  was  a  claim  for  damages  for  the  breach  by  the 
Venezuelan  Government  of  a  contract  or  concession  for  the  alleged  exclusive 
right  in  the  claimant's  assignor  to  navigate  the  Macareo  and  Pedernales  chan- 
nels of  the  Orinoco  River  with  vessels  engaged  in  foreign  tr&dfc  wl^  ^sYu& 
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betweeu  Trinidad  and  certain  Venezuelan  ports,  said  channels  by  previous 
legislative  decrees  having  been  reserved  for  vessels  engaged  solely  in  the  coastal 
trade  and  forbidden  to  vessels  touching  at  foreign  ports. 

It  will  be  seen  from  this  statement  that  the  company  claimed  before 
the  commission  that  its  concession  was  exclusive.  It  still  stoutly 
maintains  the  position  which  it  assumed  before  the  commission  in  this 
respect. 

The  Grell  contract  of  June  8,  1894,  to  which  reference  has  repeat- 
edly been  made,  is,  in  its  material  parts,  as  follows : 

Article.  1.  Ellis  Grell  undertakes  to  establish  aud  maintain  in  force  navi- 
gation by  si  earners  between  Ciudad  Bolivar  and  Maracaibo  within  the  term 
of  six  months,  reckoned  from  the  date  of  this  contract,  and  in  such  manner 
that  at  least  one  journey  per  fortnight  be  made,  touching  at  the  ports  of  La 
Vela,  Puerto  Cabello,  La  Guaira,  Guana ta,  Puerto  Sucre,  and  Carupano,  with 
power  to  extend  the  line  to  any  duly  established  port  of  the  Republic. 

Art.  2.  The  steamers  shall  navigate  under  the  Venezuelan  flag. 

Art.  3.  The  contractor  undertakes  to  transport,  free  of  charge,  the  pack- 
ages of  mails  which  may  be  placed  on  board  the  steamers  by  the  authorities 
and  merchants  through  the  ordinary  post-oflices ;  the  steamers  thereby  acquiring 
the  character  of  mail  steamers,  and,  as  such,  exonerated  from  all  national  dues. 
******* 

Art.  6.  The  General  Government  undertakes  to  concede  to  no  other  line  of 
steamers  any  of  the  benefits,  concessions,  and  exemptions  contained  in  the 
present  contract  as  compensation  for  the  services  which  the  company  under- 
takes to  render  as  well  to  national  interests  as  those  of  private  individuals. 

Art.  7.  The  Government  of  Venezuela  will  pay  to  the  contractor  a  monthly 
subsidy  of  four  thousand  bolivars  (4,000)  so  long  as  the  conditions  of  the 
present  contract  are  duly  carried  out. 

Art.  8.  The  National  Government  undertakes  to  exonerate  from  payment 
of  import  duties  all  machinery,  tools,  and  accessories  which  may  be  imported 
for  the  use  of  the  steamers  and  all  other  materials  necessary  for  their  repair, 
and  also  undertakes  to  permit  the  steamers  to  supply  themselves  with  coal  and 
provisions,  etc.,  in  the  ports  of  Curacao  and  Trinidad. 

******* 

Art.  12.  While  the  Government  fixes  definitely  the  transshipment  ports  for 
merchandise  from  abroad,  and  while  they  are  making  the  necessary  installa- 
tions, the  steamers  of  this  line  shall  be  allowed  to  call  at  the  ports  of  Curacao 
and  Trinidad,  and  any  one  of  the  steamers  leaving  Trinidad  may  also  navi- 
gate by  the  channels  of  the  Macareo  and  Pedernales  of  the  Orinoco  River  in 
conformity  with  the  formalities  which  by  special  resolution  may  be  imposed  by 
the  Minister  of  Finance  in  order  to  prevent  contraband  and  to  safeguard  fiscal 
iuterests:  to  all  which  conditions  the  contractor  agrees  beforehand. 

Art.  13.  This  contract  shall  remain  in  force  for  fifteen  years,  reckoned  from 
the  date  of  its  approbation,  and  may  be  transferred  by  the  contractor  to 
another  i>erson  or  corporation  upon  previous  notice  to  the  Government.  The 
transfer  shall  not  be  made  to  any  foreign  government. 

Art.  14.  Disputes  and  controversies  which  may  arise  with  regard  to  the  in- 
terpretation or  execution  of  this  contract  shall  be  resolved  by  the  tribunals 
of  the  Republic  in  accordance  with  the  laws  of  the  nation,  and  shall  not  in  any 
case  be  considered  as  a  motive  for  international  reclamations. 

Does  this  contract  confer,  as  claimant  says,  an  exclusive  right, 
and,  if  so.  what  is  that  right?  On  its  face  the  contract  has  for  its 
main  object  the  establishment  and  maintenance  of  a  line  of  steam- 
ers between  Ciudad  Bolivar  and  Maracaibo.  touching  at  various 
Venezuelan  ports.  It  requires  certain  services  on  the  part  of  the 
company  to  the  Government,  such  as  the  carriage  of  the  mails  with- 
out cost  and  public  employees  at  half  price,  and  grants  certain  privi- 
leges and  exemptions  to  the  company,  such  as  those  granted  in  article 
8,  where  the  Government  undertakes  to  exonerate  the  company  from 
the  payment  of  import  duties,  and  those  granted  in  article  12,  where 
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permission  is  given  for  the  steamers  of  the  company  to  call  at  the 
ports  of  Curacao  and  Trinidad,  and  for  any  one  of  the  steamers  leav- 
ing Trinidad  to  investigate  certain  channels  of  the  Orinoco.  The 
Government  also  agrees  to  subsidize  the  steamship  line. 

On  the  face  of  this  contract  there  is  no  suggestion  whatever  of  an 
exclusive  privilege,  except  that  contained  in  article  6,  where  the 
Government  undertakes  "  to  concede  to  no  other  line  of  steamers 
any  of  the  benefits,  concessions,  and  exemptions  contained  in  the 
present  contract."  It  is  claimed,  however,  that  construing  the  con- 
tract in  connection  with  the  Executive  decree  of  July  1,  1893,  an 
exclusive  right  is  given  to  navigate  the  Macareo  and  Pedernales 
channels,  as  above  stated.  The  decree  of  July  1,  1893,  was  as  fol- 
lows : 

Vessels  engaged  in  foreign  trade  with  Ciudad  Bolivar  shall  be  allowed  to 
proceed  only  by  way  of  the  Boca  Grande  of  the  River  Orinoco;  the  Macareo 
and  Pedernales  channels  being  reserved  for  the  coastal  service;  navigation  by 
the  other  channels  of  the  said  river  being  absolutely  prohibited.  (Ralston's 
Report,  p.  99.) 

It  is  said  that  the  contract  must  be  construed  in  the  light  of  the 
law  as  it  existed  at  the  time  of  the  contract,  arid  that  so  construing 
it  an  exclusive  right  was  given  to  the  claimant,  not  to  navigate  the 
aforesaid  channels,  for  they  were  admittedly  open  to  all  vessels 
bound  to  the  coastal  service,  but  to  navigate  said  channels  notwith- 
standing the  fact  that  the  steamers  of  the  company  had  called  at 
Trinidad,  and  thereby,  aside  from  the  exemption  contained  in  the 
contract,  lost  their  character  as  coastal  vessels  and  became  vessels 
engaged  in  foreign  service.  It  is  claimed  that  this  exclusive  right 
was,  therefore,  violated  by  the  Executive  decree  of  October  5,  1900, 
which  rah  as  follows: 

Article  1.  The  decree  of  the  1st  of  July,  1893,  which  prohibited  the  free 
navigation  of  the  Macareo,  Pedernales,  and  other  navigable  waterways  of  the 
River  Orinoco,  is  abolished.     (Ralston's  Report,  p.  104.) 

The  law  and  the  contract,  it. is  claimed,  having  given  the  exclu- 
sive right  as  aforesaid,  it  became  one  of  the  benefits,  concessions, 
and  exemptions  which  by  article  6  the  Government  was  forbidden 
to  extend  to  any  other  line  of  steamers,  and  which  by  the  decree  of 
October  5,  1900,  was  bestowed  upon  all  comers.  There  is  much  force 
in  this  argument.  Unquestionably  the  Grell  contract  must  be  con- 
strued in  the  light  of  the  law  as  it  existed  when  made,  and  the  mere 
fact  that  the  exclusive  right  does  not  appear  on  the  face  of  the  con- 
tract is  immaterial. 

The  learned  umpire,  however,  held  that  the  Grell  contract  merely 
granted  an  exclusive  permission  to  use  the  Macareo  and  Pedernales 
channels  until  the  Government  had  fixed  certain  ports  of  transship- 
ment, which  it  might  do  at  any  moment,  and  that,  therefore,  the 
exclusive  privilege  was  terminable  at  the  will  of  the  Government 
and  did  not  amount  to  an  exclusive  concession  for  the  whole  term  of 
the  contract.    His  conclusion  appears  in  the  following  language : 

It  seems  clear  that  the  permission  in  this  article — by  which  article  the  per- 
mission of  navigating  the  said  channels  was  not  given  to  claimant  in  general 
terms  and  for  all  its  ships  indiscriminately,  but  only  for  the  ships  leaving 
Trinidad — would  only  have  force  for  the  time  till  the  Government  would  have 
fixed  definitely  the  transshipment  ports,  which  it  might  do  at  any  moment, 
and  till  the  necessary  installations  were  made,  and  not  for  the  whole  term  of 
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the  contract,  which  according  to  article  13  would  remain  in  force  for  fifteen 
years. 

******* 

What  is  called  a  concession  for  exclusive  navigation  of  the  mentioned  chan- 
nel is  shown  to  be  nothing  but  a  permission  to  navigate  these  channels  as  long 
as  certain  circumstances  existed.  (Record,  pp.  215-217;  Ralston's  Report, 
pp.  88,  89.) 

On  pages  218-219  of  the  Record,  however,  where  he  returns  to  the 
discussion  of  article  12,  in  considering  the  bearing  of  article  6  upon 
article  12  he  uses  the  following  language : 

Now,  whereas,  it  might  be  asked,  if  the  permission  to  navigate  by  those 
channels,  given  to  the  steamer  that  on  its  coastal  trip  left  Trinidad,  was  not 
one  of  the  "  benefits,  concessions,  and  exemptions "  that  the  Government  in 
article  6  promised  not  to  concede  to  any  other  line  of  steamers,  it  has  not 
to  be  forgotten  that  in  article  12  the  Government  did  not  give  a  general  per- 
mission to  navigate  by  the  said  channels,  but  that  this  whole  article  is  a  tem- 
porary measure  taken  to  save  the  character  and  the  rights  of  coastal  service, 
to  the  service  which  was  the  object  of  this  contract,  during  the  time  the  Gov- 
ernment had  not  definitely  fixed  the  transshipment  ports;  and  that  it  was 
not  an  elementary  part  of  the  concession  that  would  last  as  long  as  the  con- 
cession itself,  but  a  mere  arrangement  by  which  temporarily  the  right  of 
vessels  bound  to  coastal  service,  viz,  to  navigate  said  channels,  would  be  safe- 
guarded for  the  vessel  that  left  Trinidad  as  long  as  the  vessels  of  this  service 
would  be  obliged  to  call  at  this  island,  and  that  therefore  the  benefit  and  the 
exemption  granted  by  this  article  was  not  to  navigate  by  said  channel*,  but  to 
hold  the  character  and  right  of  a  coastal  vessel,  notwithstanding  having  called 
at  the  foreign  port  of  Trinidad;  and  as  this  privilege  was  not  affected  by  the 
reopening  of  the  channels  to  free  navigation,  and  the  Government  by  aforesaid 
decree  did  not  give  any  benefit,  concession,  and  exemption  granted  to  this  con- 
cession to  any  other  line  of  steamers,  a  claim  for  damages  for  the  reopening 
of  the  channels  based  on  article  6  can  not  be  allowed.  It  may  be  that  the 
concessionary  and  his  successors  thought  that  during  all  the  twenty-one  years 
of  this  concession  the  Government  of  Venezuela  would  not  definitely  fix  the 
transshipment  ports,  nor  reopen  the  channels  to  free  navigation,  and  on  those 
thoughts  based  a  hope  that  was  not  fulfilled  and  formed  a  plan  that  did  not 
succeed,  but  it  would  be  a  strange  appliance  of  absolute  equity  to  make  the 
government  that  grants  a  concession  liable  for  the  not  realized  dreams  and 
vanished  "chateaux  en  Espagne "  of  investors,  promoters,  solicitors,  and  pur- 
chasers of  concessions.     (Ralston's  Report,  pp.  89,  90.) 

No  attempt  is  made  to  follow  the  ratiocinations  of  the  learned 
umpire  in  this  passage,  except  that  it  is  suggested  that  he  must  mean 
either  that  the  Venezuelan  Government  having  granted  to  the  claim- 
ant's vessels  leaving  Trinidad  the  permission  "  to  hold  the  character 
and  right  of  a  costal  vessel,  notwithstanding  having  called  at  the 
foreign  port  of  Trinidad,"  and  having  bound  itself  not  to  "  concede 
to  any  other  line  of  steamers  "  this  "  benefit,  concession,  and  exemp- 
tion, may,  nevertheless,  grant  this  concession  to  the  whole  world 
without  having  taken  any  steps  to  make  the  necessary  installations 
or  fix  the  ports  for  transshipment;  or  he  must  mean  to  assume  that 
the  Government  had,  as  a  matter  of  fact,  at  the  proper  time  fixed 
the  ports  of  transshipment  and  made  the  necessary  installations.  In 
either  event  he  is  wrong.  As  to  the  first  proposition,  he  is  wrong  on 
the  law;  on  the  last  point  he  is  making  an  incorrect  assumption  of 
fact.  Possibly  he  intends  to  take  both  positions,  in  which  event  it  is 
submitted  that  he  is  wrong  both  as  to  his  law  and  his  facts. 

It  is  submitted  that,  even  conceding  the  correctness  of  the  view  of 
the  learned  umpire,  the  contract,  in  the  light  of  the  law  existing  at 
the  time  when  it  was  made,  at  least  grants  an  exclusive  permission 
which  the  Government  could  only  terminate  upon  satisfying  certain 
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ascertained  conditions  precedent,  and  inasmuch  as  the  Government 
had  not  at  any  time  between  October  5,  1900,  and  the  hearing  of  the 
case  before  the  tribunal  of  arbitration,  and,  so  far  as  appears,  has  not 
even  yet  fixed  definitely  the  transshipment  ports  for  merchandise 
from  abroad  or  made  the  necessary  installations ;  but,  on  the  contrary, 
Trinidad  still  seems  to  be,  as  it  was  at  the  date  of  the  grant  and  as  it 
was  at  the  date  of  the  hearing,  a  port  of  transshipment  for  foreign 
freights  bound  from  or  consigned  to  Bolivar  and  the  other  Orinoco 
River  ports  (Record,  p.  107;  Morris,  p.  240),  it  follows  that  what- 
ever right  the  Government  may  have  had  to  terminate  the  exclusive 
privilege  by  performing  said  conditions  precedent,  not  having  per- 
formed these  conditions,  the  Government  had  no  right  to  throw  open 
the  Macareo  and  Pedernales  channels  to  general  navigation  and 
thereby  "  concede  to  other  lines  of  steamers  one  of  the  benefits,  con- 
cessions, and  exemptions  contained  "  in  the  Grell  contract,  which, 
by  article  6,  it  had  specifically  agreed  not  to  do.  This  is  the  position 
taken  by  the  claimant  in  its  memorial,  where  it  states: 

While  it  may  be  conceded  that  this  right  of  the  company's  vessels  to  engage 
in  trade  with  Trinidad  and  still  navigate  through  the  affected  chaunels  might 
be  withdraicti  upon  the  definite  fixing  of  transshipment  ports  for  merchandise 
from  abroad,  the  fact  is  that  at  the  time  of  the  submission  of  this  claim  to 
the  umpire  such  ports  of  transshipment  had  not  been  fixed,  nor  had  any  instal- 
lations for  such  purpose  been  made,  and  it  may  well  have  been  that  the  "  hope  " 
attributed  by  the  learned  umpire  to  the  concessionary  and  his  successors  was 
founded  upon  an  absolute  knowledge  of  physical  conditions  which  rendered 
the  establishment  of  such  ports  in  Venezuelan  waters  impracticable,  if  not  im- 
possible. In  such  view,  why  would  not  absolute  equity  protect  a  concessionary 
who,  acting  upon  such  knowledge,  had  embarked  large  capital  in  establishing  a 
steamship  line,  necessary  to  the  governmental  and  private  interests  of  Vene- 
zuela ;  and  what  justification  can  be  found  for  comparing  the  business  judg- 
ment of  such  a  concessionary  with  the  "  not  realized  dreams  and  vanished 
chateaux  en  Espagne  of  investors,  promoters,  solicitors,  and  purchasers  of 
concessions."     (Claimant's  Protest,  p.  16.) 

It  must,  of  course,  be  admitted  at  once  that  the  damages  prop- 
erly recoverable  for  the  improper  annulment  of  an  exclusive  conces- 
sion which  the  Government  had  a  right  to  annul  on  the  performance 
of  certain  conditions  are  very  different  from  those  which  would  be 
due  were  the  permission  absolutely  exclusive  for  the  full  life  of  the 
concession.  The  quantum  of  damages  might  depend  on  the  validity 
of  the  suggestion  of  the  claimant  that  in  fact  there  was  no  proba- 
bility, under  the  physical  conditions,  that  the  Government  would  see 
its  way  to  establish  the  ports  of  transshipment.  Whether  or  not 
this  suggestion  is  founded  in  fact  is,  of  course,  impossible  to  say, 
and  whether  or  not  it  is  of  too  speculative  a  nature  to  figure  before 
a  court  of  justice  it  is  unnecessary  to  decide,  since  the  claimant  was 
at  least  entitled  to  damages  covering  the  period  from  August  2, 
1902,  the  date  when  the  rival  steamers  actually  invaded  the  alleged 
exclusive  territory  of  the  claimants,  until  February  20,  1901,  the 
date  of  the  decision  of  the  tribunal.  At  the  annual  rate  of  valua- 
tion fixed  by  the  claimant  and  urged  by  the  United  States,  $82,- 
432.78,  which  does  not  seem  to  be  an  exorbitant  figure  (Brief  and 
Replication  of  the  United  States,  Record,  pp.  75  and  124),  this 
would  amount  to  about  $125,000,  subject  to  possible  reduction  on 
account  of  any  profits  which  might  appear  to  have  been  received 
by  the  claimant  during  this  period.  Except  for  the  fact  that  the 
claimant  has  .apparently  elected  to  abandon  the  whole  contract  on 
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account  of  the  flagrant  violation  of  the  terms  of  the  concession  on 
the  part  of  the  Government,  claimant  would  seem  to  have  the  right 
to  bring  suits  from  time  to  time  and  to  collect  damages  accrued  up 
to  the  date  of  each  suit,  as  long  as  the  Government  refrains  from 
establishing  the  ports  of  transshipment  and  making  the  installations. 

Aside,  however,  from  the  claim  to  an  exclusive  franchise,  either 
permanent  or  temporarv.  there  was  another  contention  which  the 
claimant  might  properly  have  advanced  in  this  connection,  but 
which  apparently  was  not  at  any  time  and  is  not  yet  suggested  by 
it.  namely,  that  even  if  it  did  not  have  any  exclusive  franchise 
whatsoever,  it  nevertheless  did  have  a  general  franchise  to  estab- 
lish a  steamship  line  between  Ciudad  Bolivar  and  various  other 
Venezuelan  ports,  originally  good  for  fifteen  years,  and  by  the  con- 
tract of  May  10.  1900.  extended  for  six  years  more;  and  that  this 
genera]  franchise  was  absolutely  annulled,  in  so  far  as  the  six-year 
extension  was  concerned,  by  the  Executive  decree  of  the  14th  of  De- 
cember. 1901.  whereby  the  extension  of  May  10,  1900.  was  revoked 
and  declared  annulled  and  void.  At  the  same  time  the  remainder  of 
the  original  franchise  lasting  until  1909  was  practically  revoked  to  all 
intents  and  purposes  by  the  failure  of  the  Government  to  give  ade- 
quate protection  to  the  claimant's  vessels  during  the  revolution,  and 
by  its  absolute  refusal  to  indicate  an  intention  of  giving  such  pro- 
tection, clearly  demonstrated  by  the  note  of  the  Minister  for  Foreign 
Affairs  of  December  16.  1901,  which,  in  response  to  a  respectrul 
request  for  such  assurance,  merelv  transmitted  a  copv  of  the  Execu- 
tive decree  of  December  14  annulling  the  extension  of  the  concession. 

For  a  statement  showing  that  the  company  had  lived  up  to  its 
obligations  under  the  concession  up  to  the  time  of  this  revocation 
and  annullment.  see  the  statement  of  the  agent  of  the  United  States, 
Record,  pages  107-110  (Morris's  Report,  p.  240). 

Therefore,  even  granting  that  the  claimant  had  no  right  to  an  ex- 
clusive franchise  of  any  kind,  it  did  have  a  right  to  a  general  fran- 
chise and  this  right  was  illegally  revoked  by  Executive  decree.  It  is 
to  be  noted,  however,  that  this  position  is  largely  robbed  of  impor- 
tance, first,  bv  the  fact  that  it  has  never  been  taken  by  the  company, 
which  has  relied  entirely  upon  its  exclusive  claim,  and.  second,  be- 
cause of  the  admission  of  the  company  that  "  the  chief  and  indeed 
the  only  value  of  this  contract  was  the  exclusive  right  to  navigate  " 
the  aforesaid  channels.  It  will  be  hard,  in  view  of  this  admission,  to 
maintain  that  any  substantial  damages  were  inflicted  upon  the  com- 
pany by  the  revocation  of  its  general  franchise. 

Not  content  with  his  finding  that  the  Grell  contract  gave  the 
claimant  no  exclusive  right — perhaps  not  entirely  satisfied  with  the 
reasoning  upon  which  that  conclusion  was  based — the  learned  umpire 
went  on  to  give  two  more  reasons  for  refusing  to  give  the  claimant 
damages  for  the  violation  of  its  alleged  exclusive  franchise.  Inas- 
much as  it  is  confidently  believed  that  both  these  contentions  are 
not  only  unfounded,  but  in  direct  disregard  of  the  terms  of  the  pro- 
tocol, and  inasmuch  as  these  reasons  are  later  on  the  sole,  and  it  is 
believed  insufficient,  authority  of  the  umpire  for  striking  out  other 
items  of  the  claim  of  the  steamship  company,  it  will  perhaps  be 
proper  to  discuss  them  in  some  detail  at  this  point. 
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The  umpire  relies  upon  article  14  of  the  Grell  contract,  which,  it 
will  be  remembered,  runs  as  follows: 

Abt.  14.  Disputes  and  controversies  which  may  arise  with  regard  to  the 
interpretation  or  execution  of  this  contract  shall  be  resolved  by  the  tribunals 
of  the  Republic  in  accordance  with  the  laws  of  the  nation,  and  not  in  any 
case  be  considered  as  a  motive  for  international  reclamations. 

The  learned  umpire  correctly  puts  aside  the  contention  of  the 
claimant  (Record,  p.  77)  that  the  question  whether  or  not  an  exclu- 
sive right  is  conferred  by  the  Grell  contract  is  not  a  "  dispute  or 
controversy  "  arising  with  regard  to  the  "  interpretation  or  execu- 
tion" within  the  meaning  of  article  14.°  True,  the  Government 
annulled  the  whole  contract,  but  the  question  of  what  the  contract 
meant  and  what  damages  are  due  remains.  If  the  answer  to  this  ques- 
tion does  not  depend  on  a  dispute  or  controversy  in  regard  to  the  in- 
terpretation of  the  contract,  it  would  be  hard  to  say  what  a  dispute 
in  regard  to  interpretation  is.  But  granting  that  article  14  applies, 
what  effect  should  be  given  to  it  in  the  light  of  the  settled  principles 
of  international  law?  The  answer  may  be  given  in  the  words  of 
Secretary  Bayard  to  Mr.  Scott,  minister  to  Venezuela,  June  23, 
1887: 

This  Government  can  not  admit  that  its  citizens  can,  merely  by  making 
contracts  with  foreign  powers,  or  by  other  methods  not  amounting  to  an 
act  of  expatriation  or  a  deliberate  abandonment  of  American  citizenship, 
destroy  their  dependence  upon  it  or  its  obligation  to  protect  them  in  case 
of  a  denial  of  justice.     (Moore,  International  Law  Digest,  vol.  6,  p.  294.) 

That  is  to  say,  it  is  not  in  the  power  of  a  private  citizen  by  private 
contract  to  affect  the  rights  of  his  Government  under  international 
law.  The  very  greatest  effect  which  can  be  conceded  to  such  a  con- 
tract is  that  noted  in  the  reply  of  the  English  Government  to  the 
Orinoco  Trading  Company  in  this  very  case,  quoted  by  the  umpire 
on  page  219  of  his  opinion : 

Although  the  general  international  rights  of  His  Majesty's  Government  are 
in  no  wise  modified  by  the  provisions  of  this  document,  to  which  they  were  not 
a  party,  the  fact  that  the  company  have  so  far  as  lay  in  their  power  deliberately 
contracted  themselves  out  of  every  remedial  recourse  in  case  of  dispute,  except 
that  which  is  specified  in  article  Ik  of  the  contract,  is  undoubtedly  an  element 
to  be  taken  into  serious  consideration  when  they  subsequently  appeal  for  the 
intervention  of  His  Majesty's  Government.     (Ralston's  Report,  p.  90.) 

That  is,  the  highest  effect  which  can  be  given  to  such  an  agreement 
is  to  say  that  the  fact  of  its  existence  is  a  matter  fit  to  be  addressed 
to  the  discretion  of  the  intervening  government.  If,  nevertheless, 
the  Government  sees  fit  to  interfere,  its  rights  are  in  no  wise  affected. 
If  this  be  true  in  the  ordinary  situation,  far  more  is  it  true  in  this 
case,  where  we  are  fortified,  not  merely  with  the  general  rule  of  inter- 
national law,  but  also  with  the  existence  and  express  provisions  of 
the  protocol  framed  in  view  of  this  particular  case  among  others. 
The  correct  disposition  of  the  argument  against  the  claimant  grow- 
ing out  of  article  14  can  not  be  more  correctly  or  forcibly  stated 
than  it  was  by  Mr.  Ralston,  when  the  same  question  based  on  a  sub- 
stantially identical  clause  was  presented  to  him  as  umpire  in  Martini's 

«This  position  of  the  claimant  apparently  has  the  sanction  of  the  courts  of 
Venezuela.     (See  Claimant's  Protest,  p.  20.) 
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case  before  the  Italian- Venezuelan  Commission  under  the  protocol 
between  Italy  and  Venezuela  of  February  13.  1903.  Mr.  Ralston  dis- 
posed of  the  matter  as  follows : 

Italy  and  Venezuela,  by  their  respective  Governments,  have  agreed  to  submit 
to  the  determination  of  this  mixed  commission  the  claims  of  Italian  citizens 
against  Venezuela.  The  right  of  a  sovereign  power  to  enter  into  an  agreement 
of  this  kind  is  entirely  superior  to  that  of  the  subject  to  contract  it  away.  It 
was,  in  the  judgment  of  the  umpire,  entirely  beyond  the  power  of  an  Italian 
subject  to  extinguish  the  superior  right  of  bis  nation,  and  it  is  not  to  be  pre- 
sumed that  Venezuela  understood  that  he  had  done  so.  But  aside  from  this, 
Venezuela  and  Italy  have  agreed  that  there  shall  be  substituted  for  national 
forums,  which,  with  or  without  contract  between  the  parties,  may  have  had 
jurisdiction  over  the  subject-matter,  an  international  forum,  to  whose  determina- 
tion they  fully  agree  to  bow.  To  say  now  that  this  claim  must  be  rejected  for 
lack  of  jurisdiction  in  the  mixed  commission  would  be  equivalent  to  claiming 
that  not  all  Italian  claims  were  referred  to  it,  but  only  such  Italian  claims  as 
have  not  been  contracted  about  previously,  and  in  this  manner  and  to  this 
extent  only  the  protocol  could  be  maintained.  The  umpire  can  not  accept  an 
interpretation  that  by  indirection  would  change  the  plain  language  of  the 
protocol  under  which  he  acts  and  cause  him  to  reject  claims  legally  well 
founded.*1     (Ralston's  Report,  p.  S41.) 

In  Selwin's  Case  before  the  British- Venezuelan  Commission  under 
the  protocol  between  Great  Britain  and  Venezuela  of  February  13, 
1903,  Plumley,  umpire,  made  the  same  ruling.  (Ralston?s  Report, 
p.  322.) 

The  learned  umpire,  founding  himself  on  the  very  terms  of  the  pro- 
tocol and  premising  that  the  claimant  has  repeatedly  violated  the 
protocol  by  seeking  diplomatic  redress,  raises  the  question  4i  whether 
absolute  equity  ever  would  permit  that  a  contract  be  willingly  and 
purposely  trespassed  upon  by  one  party  in  new  to  force  its  binding 
power  on  the  other  party.'-  and  he  answers  his  question  by  concluding 
as  follows : 

And  whereas  it  has  to  be  admitted  that — even  if  the  trick  to  change  a  con- 
tract for  regular  coastal  service  into  a  concession  for  exclusive  navigation  suc- 
ceeded (quod  non) — in  the  face  of  absolute  equity  the  trick  of  making  the  same 
contract  a  chain  for  one  party  and  a  screw  press  for  the  other  never  can  have 
success; 

It  must  be  concluded  that  article  14  of  the  contract  disables  the  contracting 
parties  to  base  a  claim  on  this  contract  before  any  other  tribunal  than  that 
which  they  have  freely  and  deliberately  chosen,  and  to  parties  in  such  a  con- 
tract must  be  applied  the  words  of  the  Hon.  Mr.  Findlay,  United  States  com- 
missioner of  the  Claim  Commission  of  1889 :  "  So  they  have  made  their  bed  and 
so  they  must  lie  in  it."     (Ralston's  Report,  p.  91.) 

We  may  agree  with  the  umpire  that  he  who  seeks  equity  must  do 
equity,  but  it  would  seem  that  the  learned  umpire  had  gone  astray  in 
his  application  of  this  unquestioned  principle  to  the  facts  of  the  case. 
Article  14,  as  was  pointed  out  by  the  agent  of  the  United  States  (see 
Record,  p.  99),  was  equally  applicable  to  the  claimant  company  and 
the  Government  of  Venezuela.  If  it  bound  the  claimant  company  to 
prosecute  its  rights  in  the  "  tribunals  of  the  Republic  "  and  not  to  seek 
diplomatic  redress,  it  likewise  bound  Venezuela  to  prosecute  any 
claims  it  might  have  against  the  company  in  the  "  tribunals  of  the 

aAnd  it  is  equally  vicious  and  far  more  disastrous  to  the  claimant  to  assume 
technical  jurisdiction  over  the  claim  and  then  disallow  it  on  its  merits  because 
of  the  clause  in  question,  as  Doctor   Barge  did. 
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Republic  "  and  not  by  way  of  arbitrary  executive  decree.0  That  this 
obligation  existed,  whether  or  not  it  grew  out  of  the  contract  or  merely 
out  of  the  nature  of  things,  even  the  learned  umpire  would  admit,  for 
he  says  under  similar  circumstances  in  the  course  of  his  opinion  in 
the  Turnbull  Case : 

Wherefore  the  mentioned  Executive  decree  can  not  be  regarded  as  a  mere 
declaration  that  the  contract  was  "  insubsistente,"  but  has  to  be  regarded  as 
an  act  by  which  the  Government  declared  it  "caduco" — that  is  to  say,  "  annulled 
it" — which  act  could  never  have  the  effect  of  really  annulling  the  contract, 
because  in  cases  of  bilateral  contracts  the  nonfulfillment  of  the  pledged  obli- 
gations by  one  party  does  not  annul  the  contract  ipso  facto,  but  forms  a  reason 
for  annulment,  which  annulment  must  be  asked  of  the  tribunals,  and  the  proper 
tribunal  alone  has  the  power  to  annul  such  a  contract — this  rule  of  the  law  of 
almost  all  civilized  nations  being  in  absolute  concordance  with  the  law  of 
equity,  that  nobody  can  be  judge  in  his  own  case.     (Ualston's  Report,  p.  244.) 

If,  therefore,  Venezuela  grossly  violated  not  only  the  natural 
principles  of  law  and  equity,  but  the  express  provisions  of  the  con- 
tract, by  annuling  the  concession  of  the  claimant,  without  an  appeal 
to  the  courts,  by  a  mere  arbitrary  Executive  decree,  absolute  equity 
will  hardly  call  upon  the  claimant  to  appeal  to  the  courts  in  pursu- 
ance of  an  agreement  which  in  that  very  particular  the  Venezuelan 
Government  had  grossly  disregarded.  In  the  picturesque  and 
forcible  language  of  the  learned  umpire,  u  in  the  face  of  absolute 
equity  the  trick  of  making  the  same  contract  a  chain  for  one  party 
and  a  screw  press  for  the  other  never  can  have  success/1 

Before  leaving  the  subject  of  the  effect  which  should  be  given  to 
article  14  under  the  principles  of  international  law  and  the  terms  of 
the  protocol,  it  may  oe  interesting  to  inquire  what  effect  was  attrib- 
uted by  the  learned  umpire  to  similar  provisions  in  other  contracts 
which  came  before  him  in  his  judicial  capacity  during  the  history  of 
the  commission.  It  will  be  noted  that  in  all  the  cases  which  we  are 
now  about  to  consider  the  clause  binding  the  claimant  to  "seek  redress 
in  the  local  courts  and  not  to  attempt  to  secure  diplomatic  inter- 
vention was  substantially  identical  with  the  one  in  the  case  under 
consideration.  A  strictly  logical  arrangement  might  perhaps  have 
dictated  the  distribution  of  these  quotations  from  the  umpire  s  opin- 
ion through  the  text  supra,  but  they  are  collected  at  this  point  in 
order  to  furnish  a  basis  for  a  fair  estimate  of  the  accuracy  and 
consistency  of  the  logical  processes  of  the  umpire.  The  following 
analysis  of  the  rulings  of  Doctor  Barge  on  this  point  is  quoted  sub- 
stantially in  extenso  from  Professor  Moore's  monumental  digest  of 
international  law.  It  is  quoted  rather  than  paraphrased  in  order  to 
secure  for  this  opinion  the  added  authority  due  the  absolute  impar- 
tiality of  an  abstract  treatise  which  fortunately  happens  to  deal  with 

°  See,  in  accord  with  this  view,  the  Delagoa  Bay  Case,  where  the  United 
States  Government  declared  that  it  was  "  not  within  the  power  of  one  of  the 
parties  to  an  agreement  first  to  annul  it  and  then  to  hold  the  other  party  to  an 
observance  of  the  conditions  as  if  it  were  a  subsisting  engagement."  (Moore's 
International  Law  Digest,  Vol.  VI,  p.  297.)  See  also  the  case  of  Day  &  Garri- 
son before  the  mixed  commission  under  the  convention  between  the  United 
States  and  Venezuela  of  December  5,  1885,  opinion  of  Judge  Little  ( Moore's  In- 
ternational Arbitrations,  Vol.  VI.  p.  30).  See  also  the  case  of  North  and  South 
American  Construction  Company  v.  Chile,  under  the  convention  between  the 
United  States  and  Chile  of  August  7,  1892  (Moore's  International  Arbitrations* 
Vol.  VI,  p.  302). 

36568— S.  Doc.  413, 60-1 6 
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the  precise  question  under  consideration,  as  well  as  for  the  reason 
that  no  paraphrase  could  do  more  than  appropriate  the  thought  of 
the  original  without  adding  to  the  clearness  of  its  expression. 
Professor  Moore's  discussion  is  as  follows: 

The  case  [Woodruff  Case;  see  Ralston's  Report,  p.  158]  was  then  referred  to 
Mr.  Charles  Augustinus  Henri  Barge,  of  Holland,  the  umpire  of  the  commission. 
As  it  still  did  not  appear  that  the  claimants  had  appealed  to  the  Venezuelan 
courts  for  a  decision  on  the  question  of  liability,  Mr.  Barge  held,  October  2, 
1903,  that  they  were  not  as  yet  entitled  to  apply  to  the  commission,  and  dis- 
missed the  claim  4t  without  prejudice  on  its  merits."  He  construed  article  20 
of  the  contract  as  constituting,  till  an  application  should  have  been  made  to 
the  Venezuelan  courts,  a  waiver  of  the  right  to  appeal  to  other  judges,  "ex- 
cept naturally,"  he  added,  "  in  case  of  denial  or  unjust  delay  of  justice,  which 
was  not  only  not  proved,  but  not  even  alleged."  He  thus  admitted  that  a 
denial  of  justice  would  have  justified  the  commission  in  taking  jurisdiction  of 
the  claim ;  and  he  also  expressly  declared :  "A  contract  between  a  sovereign  and 
a  citizen  of  a  foreign  country  can  never  impede  the  right  of  the  government  of 
that  citizen  to  make  international  reclamation,  wherever  according  to  inter- 
national law  it  has  the  right  or  even  the  duty  to  do  so,  as  its  rights  and  obli- 
gations can  not  be  affected  by  any  precedent  agreement  to  which  it  is  not  a 
party."  This  did  not,  however,  as  he  maintained,  "  interfere  with  the  right  of 
a  citizen  to  pledge  to  any  other  party  that  he,  the  contractor,  in  disputes  upon 
certain  matters  will  never  appeal  to  other  judges  than  to  those  designated  by 
the  agreement,  nor  with  his  obligation  to  keep  this  promise  when  pledged, 
leaving  untouched  the  right  of  his  government  to  make  his  case  an  object  of 
international  claim  whenever  it  thinks  proper  to  do  so,  and  not  impeaching 
his  own  right  to  look  to  his  government  for  protection  of  his  rights  in  case  of 
denial  or  unjust  delay  of  justice  by  the  contractually  designated  judges." 

The  effect  of  the  renunciatory  clause  was  again  considered  by  Mr.  Barge  In 
the  case  of  the  Rudloffs  [Ralston's  Report,  pp.  192-239]  with  results  alto- 
gether favorable  to  the  claimants.  In  this  case  a  claim  was  made  for  dam- 
ages for  the  breach  by  the  Venezuelan  Government  of  a  contract  for  the  con- 
struction by  claimants  of  a  market  house  at  Caracas.  Article  12  of  the  con- 
tract provided: 

"  The  doubts  and  controversies  that  may  arise  on  account  of  this  contract 
shall  be  decided  by  the  competent  tribunals  of  the  Republic  in  conformity  with 
the  laws  and  shall  not  give  reason  for  any  international  reclamations." 

In  this  case  a  suit  had  actually  been  brought  by  the  claimants  and  was  still 
pending  in  the  Venezuelan  courts.  Nevertheless,  Mr.  Barge,  on  November  4, 
1903,  held  that  the  renunciatory  clause  "  by  itself  does  not  withdraw  the  claims 
based  on  such  a  contract  from  the  jurisdiction  of  this  commission,  because  it 
does  not  deprive  them  of  any  of  the  essential  qualities  that  constitute  the  char- 
acter which  gives  the  right  to  appeal  to  this  commission,"  and  that  it  was  open 
to  the  commission  to  determine  whether,  under  all  the  circumstances  of  the 
case,  the  "  absolutely  equity,"  which,  according  to  the  protocol,  was  to  be  the 
rule  of  decision,  did  not  justify  the  assertion  of  jurisdiction.  On  similar 
grounds  he  also  rejected  the  contention  of  the  agent  of  Venezuela  that  juris- 
diction could  not  be  asserted  because  by  article  216  of  the  Venezuela  civil  code 
one  party  to  a  suit  pending  in  court  could  not  withdraw  it  without  the  consent 
of  the  other  party,  which  consent  had  not  in  the  present  case  been  given.  An 
award  was  subsequently  made  in  favor  of  the  claimants  for  $75,745  United 
States  gold. 

Professor  Moore  then  considers  Mr.  Barge's  opinion  in  the  case  of 
the  American  Electric  and  Manufacturing  Company  against  Vene- 
zuela, which  was  decided  on  November  18,  1903,  but  as  that  case  went 
off  on  another  point  it  is  not  necessary  to  consider  it  further  here. 
He  then  gives  the  ruling  in  the  present  case,  which  was  decided  Feb- 
ruary 20,  1904,  and  which  has  already  been  stated  in  the  text,  and 
proceeds : 

The  last  case  in  which  the  renunciatory  clause  was  discussed  by  Mr.  Barge 
was  that  of  George  Tumbull  et  al„  who  presented  petitions  on  account  of  the 
Manoa  Company  (Limited)  and  the  Orinoco  Company  (Limited)  against  Vene- 
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zuela.  (Ralston's  Report,  p.  239.)  The  contracts  in  this  case  contained  the 
following  clause: 

"Abt.  II.  Any  questions  or  controversies  which  may  arise  out  of  this  contract 
shall  be  decided  in  conformity  with  the  laws  of  the  Republic  and  by  the  com- 
petent tribunals  of  the  Republic." 

Mr.  Barge,  finding  that  there  had  been  no  application  by  the  claimants  to  the 
Venezuelan  courts,  disallowed  the  claim.  His  decision  was  rendered  on  April 
12,  1904.  The  terms  in  which  it  denied  a  remedy  to  claimants  were  far  more 
sweeping  than  those  employed  by  him  two  months  before  in  the  case  of  the 
Orinoco  Steamship  Company,  and  were  in  fact  such  as  to  preclude  altogether 
the  exercise  of  the  equitable  jurisdiction  which  he  had  asserted  in  still  earlier 
cases  and  which,  six  months  before,  actually  produced  an  award  in  favor  of 
claimants  in  the  Rudloff  Case.  In  a  word,  he  declared  in  the  Turnbull  Case 
that,  as  the  claimants  had  "  deliberately  contracted  themselves  out  of  any  inter- 
pretation of  the  contract  and  out  of  anyjmdgment  about  the  ground  for  damages 
for  reason  of  the  contract  except  by  the  judges  designed  (designated?)  by  the 
contract,"  they  had,  in  the  absence  of  a  decision  by  those  judges  that  "the 
alleged  reasons  for  a  claim  for  damages  really  exist,"  "  no  right  to  these  dam- 
ages, and  a  claim  for  damages  which  parties  have  no  right  to  claim  can  not  be 
accepted."  It  may  be  superfluous  to  remark  that,  according  to  this  view,  there 
can  be  no  room  whatever  for  international  action,  in  diplomatic,  arbitral,  or 
other  form,  where  the  renunciatory  clause  exists,  unless  indeed  to  secure  the 
execution  of  the  judgment  of  a  local  court  favorable  to  the  claimant;  for,  if  the 
parties  have  "  no  right  to  claim  "  damages  which  the  local  courts  have  not 
found  to  be  due,  it  is  obvious  that  international  action  of  any  kind  would  be  as 
inadmissible  where  there  had  been  an  adverse  judgment,  no  matter  how  unjust 
It  might  be,  as  where  there  had  been  no  judgment  whatever.  (Moore's  Inter- 
national Law  Digest,  Vol.  VI,  pp.  304-307.)° 

As  will  be  seen  from  this  analysis,  Doctor  Barge  assumed  no  less 
than  four  distinct  and  inconsistent  positions  in  regard  to  the  ques- 
tion of  the  validity  and  effect  of  the  clause  under  consideration: 
First,  in  the  Woodruff  Case,  October  2,  1903,  he  held  that  the  clause 
in  question  was  binding  except  in  the  case  of  a  denial  of  justice  and 
dismissed  a  claim  where  no  attempt  had  been  made  to  appeal  to  the 
local  courts,  but  without  prejudice  as  to  the  merits  of  the  case.  Sec- 
ond, November  4,  1903,  he  held  in  the  Rudloff  Case,  where  a  suit  had 
been  already  brought  by  the  claimants  against  the  Government  and 
was  at  the  time  actually  pending  in  the  courts,  that  "  absolute 
equity  "  permitted  the  commission  to  give  relief,  notwithstanding  the 
clause  in  the  contract  binding  the  parties  to  appeal  to  the  local 
courts,  and  he  did  actually  make  an  award  in  favor  of  the  claimants 
for  $75,745.  Third,  February  20,  1904,  in  the  present  case,  he  re- 
fused to  allow  the  claim  in  great  part,  giving  as  one  of  his  reasons 
that  the  claimant  had  bound  itself  by  contract  to  appeal  to  the  local 
courts,  and  that  "  absolute  equity  "  forbade  that  a  contract  should  be 
made  a  chain  for  one  party  and  a  screw  press  for  the  other.  And 
fourth,  and  lastly,  in  the  Turnbull  Case,  April  12,  1904,  he  held  that 
the  clause  precluded  the  success  of  any  claimant  who  had  not  actually 
sued  in  the  local  courts  and  recovered  a  verdict,  and  he  therefore 
made  final  disposition  of  the  case,  the  sweeping  language  of  his  opin- 
ion making  no  provision  for  any  exception  whatsoever,  even  in  the 
case  of  the  plainest  denial  of  justice. 

The  opinions  of  the  learned  umpire  are  absolutely  irreconcilable 
and  do  not  even  show  a  consistent  progression.  It  was  at  one  time 
thought  that  equity  varied  with  the  length  of  the  chancellor's  foot. 

°  In  two  other  cases  decided  by  the  commission  damages  were  awarded  by  the 
concurrent  action  of  the  American  and  Venezuelan  Commissioners,  in  spite  of  a 
similar  clause  in  the  claimant's  contract.  (Moore's  International  Law  Digest, 
Vol.  VI,  p.  307.) 
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It  is  perhaps  not  entirely  unfair  to  suggest  that  in  this  case  u  abso- 
lute equity  "  seems  to  have  varied  with  the  seasons  of  the  year. 

In  conclusion,  then,  it  may  be  said  that  the  reason  given  by  the 
umpire  as  one  ground  for  his  opinion  that  no  damages  can  be  given 
for  the  violation  of  the  alleged  exclusive  franchise  of  the  claimant — 
namely,  that  the  claimant  had  contracted  itself  out  of  its  right  to 
avail  itself  of  diplomatic  relief — is,  under  the  circumstances  of  the 
case,  and  bearing  in  mind  the  condition  of  the  administration  of 
justice  in  Venezuela,  in  absolute  deregard  of  the  terms  of  the  pro- 
tocol, opposed  to  the  plain  principle  of  justice  that  he  who  seeks 
equity  must  do  equity,  and  inconsistent  not  only  with  the  decisions 
arrived  at  by  other  judges  before  the  mixed  commissions  but  abso- 
lutely inconsistent  with  the  various  opinions  expressed  by  the  learned 
umpire  himself  on  the  other  occasions  when  the  question  arose  before 
him.  This  ruling  seems,  as  Judge  Penfield  remarked  in  his  memo- 
randum upon  the  case,  to  be  "  in  the  teeth  of  the  express  terms  of  the 
protocol,1'  and,  therefore,  wherever  it  is  a  determining  factor  in  the 
case,  to  qualify  as  a  just  cause  for  asking  for  a  rehearing  before  a 
competent  and  impartial  tribunal. 

As  a  third  reason  for  disallowing  the  claim  of  the  company  for 
damages  for  the  annulment  of  its  alleged  exclusive  franchise,  the 
umpire  cites  article  13  of  the  Grell  contract,  which  says  that  the  con- 
cession u  may  be  transferred  by  the  contractor  to  another  person  or 
corporation  upon  previous  notice  to  the  Government,"  Doctor  Barge 
held  that  the  evidence  shows  that  this  "  notice  has  not  been  previously 
(indeed  ever)  given."  and  therefore  the  shipping  company  had  no 
right  to  transfer  it  and  the  steamship  company  acquired  no  rights 
under  it.  To  answer  this  technical  objection  according  to  its  tech- 
nicality seems  easy.  Article  13,  as  above  stated,  merely  says  that  the 
concession  may  be  transferred  "  by  the  contractor  upon  notice"  It 
may  well  be,  as  suggested  by  the  claimant,  that  this  clause  merely 
refers  to  the  original  contractor,  Grell  or  Sanchez.  Even  if  this 
suggestion  is  incorrect,  as  Judge  Penfield  points  out,  the  notice  re- 
quired is  as  to  the  transfer  of  the  contract  itself  and  has  nothing  to 
do  with  notice  of  the  transfer  of  the  claim  for  damages  for  breach  of 
the  contract,  which  is  the  matter  in  hand. 

But,  passing  from  these  technicalities  to  the  consideration  of  the 
question  in  the  light  of  "  absolute  equity,"  there  can  be  no  doubt 
that,  even  if  notice  is  required,  no  particular  form  of  notice  is  re- 
quired. All  that  equity  can  possibly  demand  is  substantial  and 
practical  knowledge  on  the  part  of  the  Government  of  the  transfer 
in  due  season,  and  this  knowledge  the  Government  unquestionably 
had.  As  has  been  said  before,  the  rights  of  the  shipping  company 
in  the  contract  transferred  from  Sanchez  had  been  repeatedly  rec- 
ognized by  the  Venezuelan  Government,  and  the  rights  of  the  Ameri- 
can stockholders  in  this  company  were  also  known  to  the  Venezuelan 
Government.  As  soon  as  the  disturbed  conditions  of  the  country 
permitted,  the  transfer  from  the  Orinoco  Shipping  Company  to  the 
claimant  company  was  notified  to  the  Government  of  Venezuela  by 
the  filing  and  inscribing  of  a  copy  thereof  in  the  registry  of  commerce 
of  the  federal  district  at  Caracas,  and  the  publication  thereof  by  the 
duly  authorized  Government  agents  in  the  Gaceta  Municipal;  and 
prior  to  the  meeting  of  the  mixed  commission,  as  appears  in  the  reply 
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of  the  defendant  Government  (Record,  p.  169;  Ralston's  Report,  p. 
119),  the  Government  of  Venezuela  was  well  aware  of  this  register 
of  the  transfer  to  the  claimant  company.0 

The  learned  umpire,  therefore,  seems  to  be  in  error  as  to  the  facts 
when  he  states  that  notice  had  never  been  given. 

But  aside  from  this,  inasmuch  as  this  case  is  to  be  decided  by  abso- 
lute equity,  and  inasmuch  as  the  real  parties  in  interest,  notwithstand- 
ing the  technical  transfer,  remained  the  same,  namely,  the  American 
stockholders  in  the  shipping  and  steamship  companies;  and  inasmuch 
as  international  law,  as  well  as  municipal  law,  looks  through  the  legal 
personality  of  a  corporation  in  the  interests  of  justice  and  equity,  it 
would  seem  that  according  to  the  ordinary  principles  of  justice,  as 
well  as  according  to  the  absolute  equity  of  the  protocol,  the  question 
of  the  technical  notice  required  by  the  contract  in  this  case  was 
wholly  unimportant.  We  have  here,  then,  a  position  assumed  by  the 
learned  umpire  which  is  so  incorrect  in  law  and  fact  as  to  amount  to 
a  failure  of  due  process  of  law;  such  an  arbitrary  denial  of  justice 
as  justifies,  when  exercised  in  regard  to  a  determining  factor  of  the 
case,  a  demand  for  a  rehearing  before  a  competent  and  impartial 
tribunal. 

Summing  up  the  conclusions  of  the  learned  umpire  in  regard  to  the 
claim  of  the  steamship  company  for  damages  for  the  breach  of  its  ex- 
clusive concession,  we  find  that  he  has  disallowed  the  claim  for  three 
reasons : 

In  the  first  place  on  the  merits.  He  held  that  the  contract  did  not 
in  fact  give  an  exclusive  claim.  As  to  this  point  he  was  partially 
right  and  partially  wrong,  but  the  concessionary  seems  to  have  been 
partially  contributory  to  his  error  on  account  of  the  way  in  which 
the  case  was  presented  to  the  commission.  We  find  under  this  head 
nothing  which  would  in  itself  justify  a  demand  for  a  rehearing. 

Secondly,  the  umpire  gives  as  a  reason  for  disallowing  this  claim 
the  fact  that  the  claimant  had  contracted  itself  out  of  diplomatic 
relief.  This  holding,  as  we  have  seen,  is  contrary  to  international 
law  and  the  terms  of  the  protocol,  and  constitutes  such  a  disregard 
of  the  terms  of  the  submission  as  would  justify  a  demand  for  a  re- 
hearing were  this  holding  material. 

And,  thirdly,  the  umpire  gives  as  a  reason  for  his  ruling  the 
alleged  fact  that  no  notice  of  the  transfer  of  the  concession  had  been 
given  to  the  Government  according  to  the  terms  of  the  concession, 
making,  as  we  have  seen,  in  so  holding,  such  serious  errors  of  law 
and  fact  as  would  amount  to  a  denial  of  justice  were  this  point 
material. 

That  is  to  say,  the  umpire  has  given  three  answers  to  the  claim- 
ant's contention  on  this  point.  The  first  answer  on  the  merits  par- 
tially wrong,  the  second  and  third  answers  amounting,  however,  to 
a  disregard  of  the  terms  of  the  protocol  and  a  denial  of  justice. 
Inasmuch,  however,  as  the  umpire  has  squarely  held  on  the  merits 
that  the  company  had  no  exclusive  franchise,  and  inasmuch  as  the 
error  on  this  point  is  not  such  as  to  justify  a  demand  for  a  rehearing, 
it  would  seem  that  a  demand  for  a  rehearing  can  not  be  sustained 

°The  Venezuelan  Government  was  directly  advised  of  the  steamship  com- 
pany's claim  as  early  as  September  15,  1002,  by  Minister  Boweu.  (See  Record, 
p.  94;  Diplomatic  Correspondence,  p.  96.) 
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because  of  the  two  other  reasons  assigned  by  the  umpire,  although 
if  material  to  the  decision  of  the  question  those  rulings  would  justify 
such  a  demand. 

But  it  is  submitted  that  if  in  the  course  of  our  investigation  we 
find  that  these  same  incorrect  holdings  have  been  the  only  ground  for 
the  umpire's  decision  on  other  points,  although  these  points  be  rela- 
tively unimportant,  it  may  fairly  be  remembered,  in  considering 
whether  or  not  the  whole  case  ought  to  be  reopened  on  account  of 
the  holdings  on  the  minor  points,  that  these  same  insufficient  reasons 
have  been  given  in  support  of  the  umpire's  ruling  on  the  main  conten- 
tion of  the  case.  The  exact  influence  which  these  inadmissible  rea- 
sons had  on  the  umpire's  mind  can  not  be  told.  All  we  can  say  is 
that  he  thought  them  important  enough  to  give  after  having  already 
passed  on  the  merits  of  the  case  and  already  fallen  into  error  in  so 
aoing. 

The  100 ,000  bolivares. 

The  second  item  of  the  company's  claim  consists  in  the  demand 
for  100.000  bolivares,  or  $19,219.19,  which  the  Venezuelan  Govern- 
ment expressly  agreed  to  pay  to  the  company's  assignor  under  the 
terms  of  the  settlement  of  May  10, 1900,  above  referred  to.  It  will  be 
remembered  that  at  this  time  the  shipping  company  gave  up  claims 
amounting  to  more  than  half  a  million  dollars  in  return  for  100,000 
bolivares  down  and  100,000  bolivares  to  "  be  paid  in  accordance  with 
puch  arrangement  as  the  parties  hereto  may  agree  upon,  on  the  date 
stipulated  in  the  decree  of  the  23d  of  April  ultimo,  etc.,"a  and  the 
extension  of  the  concession  for  six  years,  as  before  mentioned.  In 
spite  of  this  solemn  settlement,  and  in  spite  of  the  fact  that  the  Vene- 
zuelan Government  has  repeatedly  admitted  its  obligation  to  pay 
100,000  bolivares,  nothing  has  ever  been  paid.  The  umpire  disallows 
this  claim  for  three  reasons.  First,  he  says  that  "  whereas  nothing 
whatever  of  any  arrangement  in  accordance  with  which  it  was  stipu- 
lated to  pay  appears  in  the  evidence  before  the  commission,  it  might 
be  asked  if  on  the  date  this  claim  was  filed  this  indebtedness  was 
proved  compellable."  This  objection  seems  to  be  completely  dis- 
posed of  in  the  protest  of  the  claimant,  which  treats  this  point  as 
follows : 

Replying  to  the  first  objection,  it  need  only  be  remarked  that,  in  the  ab- 
sence of  any  time  fixed  for  the  payment  of  an  agreed  sum  agreed  by  the  parties 
to  be  due  and  payable,  both  law  and  equity  agree  that  it  shall  be  paid  "  within 
a  reasonable  time." 

The  amount  not  having  been  paid  within  a  year  after  the  agreement,  in  re- 
sjionse  to  an  inquiry  from  you  on  the  subject,  Mr.  Russell,  on  July  14,  1901 
(diplomatic  correspondence),  reported  that  he  had  "had  a  long  interview  with 
the  foreign  minister  on  this  subject,  and  he  admitted  that  the  whole  of  the 
200.000  bolivares  had  to  be  paid  in  gold,"  *  *  *  and  "  that  in  accordance 
with  article  2  of  the  contract  the  commission  has  to  fix  the  date  for  payment 
of  the  second  100.000  bolivares." 

Subsequently,  Mr.  Russell,  in  response  to  a  further  inquiry  on  the  subject, 
cabled,  under  date  of  July  31,  1901 : 

"  Second  installment  Orinoco  Shipping  and  Trading  Company  not  paid. 
Government  of  Venezuela  made  the  proposal  to  pay  1,000  bolivares  a  month." 

In  the  absence  of  any  reasonable  excuse  for  the  delay,  a  failure  to  pay 
within  fifteen  months  would  surely  support  a  complaint  that  payment  had  not 


°The  papers  on  file  do  not  give  this  decree,  etc.,  but  it  appears  not  to  be 
material. 
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been  made  within  "  reasonable  time "  and  would  sufficiently  answer  any  sug- 
gestion that  the  demand  was  not  proved  "  compellable,"  particularly  when  con- 
sidered in  the  light  of  the  suggestion  by  the  debtor  to  pay  at  the  rate  of  $200 
a  month,  at  which  rate  more  than  ten  years  would  have  elapsed  before  full 
settlement  would  have  been  effected.     (Claimant's  Protest,  p.  25.) 

The  second  reason  given  by  the  umpire  for  disallowing  this  claim 
is  the  one  already  discussed  at  such  gpeat  length  in  considering  his 
rulings  in  regard  to  the  alleged  exclusive  franchise,  namely,  that  the 
parties  had  contracted  themselves  out  of  diplomatic  relief,  and  that 
the  diplomatic  correspondence  showed  that  the  claimant  had  repeat- 
edly violated  this  provision  of  the  contract.  The  learned  umpire 
rests  his  argument  on  this  point,  in  the  main,  on  a  reference  to  his 
discussion  of  this  question  in  the  earlier  part  of  the  case,  and  this 
opinion  will  follow  his  example.  It  is  to  be  noted,  however,  that  in 
his  concluding  paragraphs  he  rather  advances  beyond  the  position 
assumed  in  his  earlier  argument  in  this  case,  and  approaches  the  posi- 
tion which  he  assumed  later  in  the  Turnbull  Case,  when  he  says: 

And  whereas  when  parties  agree  that  doubts,  disputes,  and  controversies 
shall  only  be  decided  by  a  certain  designated  third  they  impliedly  agree  to 
recognize  that  there  properly  shall  be  no  claim  from  one  party  against  the 
other  but  for  what  is  due  as  a  result  of  the  decision  of  any  doubts,  disputes, 
or  controversies  by  that  one  designated  third. 

For  which  reason — in  addition  to  everything  that  was  said  already  upon 
this  question  heretofore — in  questions  on  claims  based  on  a  contract  where 
any  such  stipulation  is  made,  absolute  equity  does  not  allow  to  recognize  such 
a  claim  between  such  parties  before  the  conditions  are  realized  which  in  that 
contract  they  themselves  made  conditions  sine  qua  non  for  the  existence  of  a 
claim.     (Record,  p.  223;  Ralston's  Report,  p.  92.) 

The  third  reason  given  by  the  umpire  for  disallowing  this  item  is 
the  same  as  his  third  reason  for  disallowing  the  claim  for  the  alleged 
exclusive  concession,  namely,  that — 

It  is  not  less  true  that  as  shown  by  the  evidence  this  transfer  [from  the 
trading  company  to  the  steamship  company]  was  never  notified  to  the  Govern- 
ment of  Venezuela. 

And  whereas,  according  to  the  Venezuelan  law.  in  perfect  accordance  with  the 
principles  of  justice  and  equity  recognized  and  proclaimed  in  the  codes  of  almost 
all  civilized  nations,  such  a  transfer  gives  no  right  against  the  debtor  when  it 
was  not  notified  to  or  accepted  by  that  debtor ; 

♦  *  *  *  *  *  * 

And  whereas,  if  the  provisions  of  local  legislation,  far  from  being  objections 
to  the  rules  of  absolute  equity,  are  quite  in  conformity  with  those  rules,  it 
would  seem  absolutely  in  contradiction  with  this  equity  not  to  apply  its  rules 
because  they  were  recognized  and  proclaimed  by  the  local  legislation  of  Vene- 
zuela.    (Ralston's  Report,  pp.  92,  93.) 

Therefore  the  learned  umpire  held  that  in  strict  accord  with  abso- 
lute equity,  which  happened  for  the  time  being  to  be  identical  with 
the  local  laws  of  Venezuela,  this  claim  must  be  disallowed. 

It  is  hardly  necessary  to  offer  any  observations  in  regard  to  this 
ruling.  Absolute  equity  in  English-speaking  countries  does  not  re- 
quire previous  notice  to  the  debtor  in  order  to  make  a  valid  assign- 
ment of  the  debt.  As  long  as  the  debtor  is  protected,  if  he  pays  the 
assignor  in  good  faith,  it  is  not  the  theory  of  the  English  common 
law  that  he  nas  any  particular  interest  in  the  holder  of  the  equita- 
ble interest  in  the  debt.  Under  the  circumstances  of  the  case,  the 
ruling  of  the  umpire  seems  to  have  been  based,  not  merely  on  a  tech- 
nicality, but  a  technicality  founded  in  the  local  legislation  of  Vene- 
zuela on  a  point  where  it  differs  from  the  local  law  of  the  United 
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States.  The  result  of  his  application  of  this  technicality  is  to  fur- 
nish one  of  the  arguments  for  denying  an  admittedly  just  debt  long 
overdue,  when,  as  has  been  seen  before,  the  Venezuelan  Government 
in  fact  had  all  the  notice  necessary  to  protect  it  in  every  possible  way 
against  any  damage  whatever  arising  from  the  transfer  of  the  claim; 
when  it  is  not  suggested  that  the  slightest  damage  did  in  fact  result; 
and  when,  after  all,  as  has  been  before  noted,  the  transfer  itself  Was 
nothing  but  a  technicality,  and  the  real  parties  in  interest  after  as 
well  as  before  the  transfer  were  the  American  stockholders,  first  of 
the  shipping  and  then  of  the  steamship  company,  who  had  not 
changed  their  identity  and  whose  substantial  rights  should  be  con- 
sidered by  a  tribunal  administering  absolute  equity. 

To  sum  up  on  this  point :  This  admittedly  just  debt,  long  over- 
due, was  disallowed  by  the  umpire  on  three  grounds.  The  first  in- 
volved an  absurd  error  of  law:  the  second,  a  direct  disregard  of  the 
terms  of  the  protocol,  and  the  third  not  only  disregarded  the  terms 
of  the  protocol,  but  amounted  to  an  outright  denial  of  justice.  So  far 
as  this  item  of  $19,219.19  is  concerned,  a  perfect  case  exists  within  the 
limits  of  the  doctrines  heretofore  laid  down  for  demanding  a  rehear- 
ing of  this  case  before  an  impartial  and  competent  tribunal. 

Various  items  amounting  to  $H? \638.79. 

The  third  element  in  the  claim  of  the  steamship  company  consisted 
of  various  items  amounting  in  the  aggregate  to  $147,638.79. 

Of  this  amount  $49,978.76  was  for  items  of  service,  detentions,  and  national 
imposts  illegally  exacted  prior  to  April  1,  1902,  the  date  of  the  assignment  to 
the  Orinoco  Steamship  Company. 

This  item  was  disallowed  by  the  umpire  on  the  ground  that  it  was 
a  debt  due  the  shipping  company  and  that  the  transfer  to  the  steam- 
ship company  had  not  been  notified  to  the  Venezuelan  Government. 
This  was  his  only  reason.  Nothing  more  need  be  said  on  this  point, 
as  we  have  seen  that  it  affords  just  grounds  for  demanding  a  re- 
hearing of  all  items  decided  on  this  basis,  among  them  this  item  for 
$49,978.76,  before  a  competent  and  impartial  tribunal. 

Out  of  the  $147,638.79  above  mentioned,  a  claim  of  $61,336.20  was 
made  for  losses  of  revenue  from  June  to  November,  1902,  caused  by 
the  blockade  of  the  Orinoco.  This  item,  as  is  admitted  by  the 
claimant  in  its  protest,  was  disposed  of  on  its  merits,  and  whether 
rightly  or  wrongly  decided  affords  no  ground  for  objection  or  for  a 
rehearing. 

Finally,  the  umpire  allowed  $27,692.31  out  of  a  total  sum  of 
$28,461.53  claimed  for  various  detentions  and  use  of  vessels  belong- 
ing to  the  claimant  by  the  Government  officials  subsequent  to  the  date 
of  the  transfer,  Aprii  1,  1902.  This  item  naturally  affords  no  ground 
for  objection.     (Claimant's  Protest,  p.  28.) 

It  therefore  appears  that  two  elements  in  the  claim  of  the  com- 
pany, amounting  in  the  aggregate  to  $09,197.95,  of  which  $19,219.19 
was  unquestionably  and  admittedly  due  the  claimant  and  $49^978.76 
was  due.  subject,  perhaps,  to  slight  corrections,  were  disallowed  by 
the  umpire  in  absolute  disregard  of  the  terms  of  the  protocol  ancl 
in  such  plain  violation  of  justice  and  equity  as  to  amount  to  a  denial 
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of  justice  and  to  warrant,  in  so  far  as  these  two  items  are  concerned, 
a  demand  for  a  retrial  before  a  competent  and  impartial  tribunal.0 

When  it  appears  that  as  to  such  a  considerable  although  rela- 
tively minor  portion  of  the  company's  claim  the  umpire  has  acted 
in  disregard  of  the  terms  of  the  protocol,  and  when  the  same  rea- 
sons which  vitiate  his  decision  in  regard  to  this  part  of  the  claim  are 
relied  on  by  him  in  deciding  the  more  important  contention  of  the 
claimant ; b  when  it  is  impossible  to  •  tell  how  much  weight  these 
vicious  reasons  may  have  had  in  influencing  his  decision,  and  when 
it  appears  that  the  umpire  was  clearly  wrong  in  his  decision  on  the 
merits  of  this  main  contention  of  the  claimant;  when  the  whole 
opinion  of  the  umpire  exhibits  not  only  repeated  errors  of  fact  and 
law  and  glaring  inconsistency  with  other  opinions  pronounced  by 
the  same  umpire  during  his  term  of  service  upon  the  commission, 
but  also  a  tone  which,  to  say  the  least,  is  hardly  judicial,  it  is  be- 
lieved that  just  ground  has  been  shown,  in  the  light  of  the  general 
principles  of  international  law  and  the  practice  of  the  United  States 
and  Venezuela,  to  ask  for  a  full  rehearing  of  the  entire  case  on  its 
merits  before  a  competent  and  impartial  tribunal. 

THE    ATTITUDE    OF    THE    DEPARTMENT    IN    REGARD    TO    A    REHEARING. 

The  conclusion  which  has  been  reached  in  this  opinion — namely, 
that  the  Orinoco  Steamship  Company's  Case  should  be  retired  before 
a  competent  and  impartial  tribunal — is  not  a  new  position,  but  one 
which  has  already  received  the  approval  of  the  Department.  This 
particular  case  has,  however,  not  been  discussed  at  any  great  length 
in  the  dispatches,  having  been  grouped  along  with  the  other  more 
important  Venezuelan  cases. 

On  January  28,  1905,  the  Department  cabled  Minister  Bowen  to 
"  try  to  get  the  Venezuelan  Government  to  agree  to  *  *  *  the 
revision  of  the  Olcott  award  [Orinoco  Steamship  Company's  Case] 
and  the  trial  of  all  these  cases  absolutely  on  their  merits." 

On  January  30,  1905,  Mr.  Bowen,  acting  in  accordance  with  this 
instruction,  asked  the  Venezuelan  Government  to  agree  to  a  rehear- 
ing of  the  case.  On  February  2  the  Venezuelan  minister  for  foreign 
affairs  replied  as  follows: 

*  *  *  As  to  the  revision  of  the  award  of  Mr.  Olcott.  although  it  is  not 
known  that  any  protest  about  the  matter  has  been  made  by  him,  the  case,  in  the 
opinion  of  the  Federal  Executive,  would  be  of  such  gravity,  if  it  were  made, 
that  in  its  judgment  all  the  protocols  would  be  annulled  which  your  excellency 
signed  in  Washington  in  the  name  and  as  the  representative  of  Venezuela. 
(See  inclosures  with  Bowen's  dispatch  No.  385,  February  5,  1005.) 


°  Nothing  has  been  said  in  regard  to  the  claim  of  the  company  for  $25,000 
as  counsel  fees.  This  item  shared  the  fate  of  the  larger  items.  Failure  to 
allow  counsel  fees  could  in  no  case  be  a  ground  for  rehearing.  If  a  rehearing 
is  granted  the  point  can  of  course  be  raised  again.     See  El  Triunfo  Case. 

&  It  should  be  observed,  in  considering  the  relative  importance  of  the  items 
in  regard  to  which  the  umpire  clearly  disregarded  the  terms  of  the  protocol, 
in  order  to  decide  whether  or  not  they  justify  a  demand  for  a  rehearing  of 
the  entire  case,  that  the  items  improperly  disallowed  might  well  be  compared 
rather  with  the  amount  which  we  have  seeu  was  really  due  the  ciaimant 
rather  than  with  the  amount  of  its  claim.  On  this  basis  it  appears  that  the 
items  thrown  out  "  in  the  teeth  of  the  protocol  "  amounted  to  more  than  a  third 
of  the  entire  claim. 
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To  this  the  Department  responded  March  10,  1905,  No.  24 

The  revision  of  the  Olcott  award  could  not  have  the  serious  conse 
supposed  in  the  note  of  the  minister  of  February  2  to  you.    The  proto* 
the  revision  of  that  award  would  be  so  drawn  that  the  action  of  the  revi 
tribunal  would  have  no  effect  on  the  previous  protocol  and  awards.    It  v 
have  the  effect,  however — and  this  the  Department  asks — that  the  trib. 
might  fairly  and  fully  reconsider  the  whole  case  and  render  to  Mr.  Olcott  t 
justice  which  appears  to  have  been  denied  by  the  award  given  under  the  p 
viou8  protocol. 

This  was  communicated  to  the  Venezuelan  Government  by  Mj 
Bowen  March  19,  1905.  To  this  the  Venezuelan  Government  r« 
sponded  in  general  that  there  were  "  no  pending  questions  "  betwee 
it  and  the  United  States,  and  remarked  specifically  in  regard  to  tt 
Orinoco  Steamship  Case  that  "  one  of  the  matters  which  is  treate 
by  his  excellency  Mr.  Hay  is  found  contained  in  those  decisioi 
[namely,  the  decisions  of  the  mixed  commission  under  the  protoo 
of  1903],  which  is  the  same  as  if  we  should  say  that  it  has  alread 
the  potency  of  things  adjudicated,  and  because  the  Venezuelan  Gkr 
eminent  would  consider  it  as  an  offense  to  the  honor  of  the  Dutc 
nation  and  of  the  Dutch  umpire,  Mr.  Harry  Barge,  who  decided,  tl 
Olcott  claim,  acquiescence  could  not  be  given  to  such  an  unseasonabi 
request,  without  failing  in  the  respect  which  is  due  to  that  whic 
has  been  agreed  upon,  and  it  would  oe  at  the  same  time  even  a  reaso 
for  believing  that  not  even  a  new  agreement,  judgment,  or  arbitratkj 
could  be  executed."  ° 

Here  the  case  rests.    It  is  recommended  that  it  now  be  taken  I 
and  pushed  to  a  satisfactory  conclusion. 


°In  his  message  to  Congress  in  1905  President  Castro,  referring  to  the 
quest  for  a  resubmission  in  this  case,  said:   "The  Government  of  Veneziti 
could  not  agree  to  this,  as  the  sovereignty  and  independence  of  the  nation 
be  impaired  thereby."     (Message,  p.  15.) 
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To  this  the  Department  responded  March  10,  1905,  No.  242 : 

The  revision  of  the  Olcott  award  could  not  have  the  serious  consequences 
supposed  in  the  note  of  the  minister  of  February  2  to  you.  The  protocol  for 
the  revision  of  that  award  would  be  so  drawn  that  the  action  of  the  reviewing 
tribunal  would  have  no  effect  on  the  previous  protocol  and  awards.  It  would 
have  the  effect,  however — and  this  the  Department  asks — that  the  tribunal 
might  fairly  and  fully  reconsider  the  whole  case  and  render  to  Mr.  Olcott  that 
justice  which  appears  to  have  been  denied  by  the  award  given  under  the  pre- 
vious protocol. 

This  was  communicated  to  the  Venezuelan  Government  by  Mr. 
Bowen  March  19,  1905.  To  this  the  Venezuelan  Government  re- 
sponded in  general  that  there  were  "  no  pending  questions  "  between 
it  and  the  United  States,  and  remarked  specifically  in  regard  to  the 
Orinoco  Steamship  Case  that  "  one  of  the  matters  which  is  treated 
by  his  excellency  Mr.  Hay  is  found  contained  in  those  decisions 
[namely,  the  decisions  of  the  mixed  commission  under  the  protocol 
of  1903],  which  is  the  same  as  if  we  should  say  that  it  has  already 
the  potency  of  things  adjudicated,  and  because  the  Venezuelan  Gov- 
ernment would  consider  it  as  an  offense  to  the  honor  of  the  Dutch 
nation  and  of  the  Dutch  umpire,  Mr.  Harry  Barge,  who  decided,  the 
Olcott  claim,  acquiescence  could  not  be  given  to  such  an  unseasonable 
request,  without  failing  in  the  respect  which  is  due  to  that  which 
has  been  agreed  upon,  and  it  would  oe  at  the  same  time  even  a  reason 
for  believing  that  not  even  a  new  agreement,  judgment,  or  arbitration 
could  be  executed."  ° 

Here  the  case  rests.  It  is  recommended  that  it  now  be  taken  up 
and  pushed  to  a  satisfactory  conclusion. 

°In  his  message  to  Congress  in  1905  President  Castro,  referring  to  the  re- 
quest for  a  resubmission  in  this  case,  said:  "The  Government  of  Venezuela 
could  not  agree  to  this,  as  the  sovereignty  and  independence  of  the  nation  would 
be  impaired  thereby."     (Message,  p.  15.) 
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To  this  the  Department  responded  March  10,  1905,  No.  242 : 

The  revision  of  the  Olcott  award  could  not  have  the  serious  consequences 
supposed  in  the  note  of  the  minister  of  February  2  to  you.  The  protocol  for 
the  revision  of  that  award  would  be  so  drawn  that  the  action  of  the  reviewing 
tribunal  would  have  no  effect  on  the  previous  protocol  and  awards.  It  would 
have  the  effect,  however — and  this  the  Department  asks — that  the  tribunal 
might  fairly  and  fully  reconsider  the  whole  case  and  render  to  Mr.  Olcott  that 
justice  which  appears  to  have  been  denied  by  the  award  given  under  the  pre- 
vious protocol. 

This  was  communicated  to  the  Venezuelan  Government  by  Mr. 
Bowen  March  19,  1905.  To  this  the  Venezuelan  Government  re- 
sponded in  general  that  there  were  "  no  pending  questions  "  between 
it  and  the  United  States,  and  remarked  specifically  in  regard  to  the 
Orinoco  Steamship  Case  that  "  one  of  the  matters  which  is  treated 
by  his  excellency  Mr.  Hay  is  found  contained  in  those  decisions 
[namely,  the  decisions  of  the  mixed  commission  under  the  protocol 
of  1903],  which  is  the  same  as  if  we  should  say  that  it  has  already 
the  potency  of  thingjs  adjudicated,  and  because  the  Venezuelan  Gov- 
ernment would  consider  it  as  an  offense  to  the  honor  of  the  Dutch 
nation  and  of  the  Dutch  umpire,  Mr.  Harry  Barge,  who  decided,  the 
Olcott  claim,  acquiescence  could  not  be  given  to  such  an  unseasonable 
request,  without  failing  in  the  respect  which  is  due  to  that  which 
has  been  agreed  upon,  and  it  would  be  at  the  same  time  even  a  reason 
for  believing  that  not  even  a  new  agreement,  judgment,  or  arbitration 
could  be  executed."  ° 

Here  the  case  rests.  It  is  recommended  that  it  now  be  taken  up 
and  pushed  to  a  satisfactory  conclusion. 

°In  his  message  to  Congress  in  1905  President  Castro,  referring  to  the  re- 
quest for  a  resubmission  in  this  case,  said :  "  The  Government  of  Venezuela 
could  not  agree  to  this,  as  the  sovereignty  and  independence  of  the  nation  would 
be  impaired  thereby."     (Message,  p.  15.) 
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MEMORANDUM. 


(May  24,  1906  (December  8,  1906).) 
The  controversy  of  the  United  States  and  Venezuela  Company 
with  the  Venezuelan  Government  relates  to  certain  property  rights 
claimed  by  the  company  in  Venezuela,  namely,  (1)  an  asphalt  mine 
called  "  Ynciarte  "  and  (2)  a  concession  for  the  building  and  opera- 
tion of  a  railroad  in  Venezuela  in  connection  with  the  mine. 

The  following  is  a  statement  of  what  would  appear  to  be  the 
essential  facts  in  the  case  as  it  is  presented  to  the  Department  by  the 
company : 

A  definitive  title  to  the  asphalt  mine  in  question  was  granted  by 
General  Castro  on  June  18,  1900,  to  a  Dr.  Pedro  Guzman,  of  Mara- 
caibo,  Venezuela,  said  mine  being  located  some  70  miles  west  of  that 
city.    The  wording  of  this  title  is  as  follows : 

It  is  now  decreed  in  favor  of  Citizen  Doctor  Pedro  Guzman,  his  heirs  or 
assigns,  the  mineral  concession  of  300  hectares  named  "  Ynciarte/'  situated  in 
the  municipality  Chiquinquira,  district  of  Mara  caibo,  in  the  State  of  Maracaibo, 
reference  to  which  is  made  in  the  record  of  title  No.  84.  The  present  title  will 
be  protocoled  in  the  office  of  the  register  where  is  situated  the  concession,  and 
wiU  give  the  right  to  the  concessionnaire  and  his  successors  in  perpetuity  for  the 
use  and  enjoyment  of  said  mineral  property  in  compliance  with  the  conditions 
determined  in  the  Code  of  Mines. 

General  Castro  was,  at  the  date  of  the  granting  of  the  title,  the 
supreme  head  of  the  Republic,  and  his  action  in  granting  said  title 
was  taken  under  his  authority  as  such  supreme  head,  and  also  by 
virtue  of  the  Venezuelan  mining  laws  then  in  force. 

Doctor  Guzman,  on  February  5,  1901,  sold  the  mine  for  $25,000  to 
George  W.  Crichfield,  a  citizen  of  the  United  States,  who  was  acting 
as  the  agent  of  a  syndicate  composed  of  American  citizens,  afterwards 
incorporated  (June  12,  1901)  in  New  Jersey  under  the  title  of  the 
"  United  States  and  Venezuela  Company,"  which  had  been  formed 
for  this  specific  purpose.  The  sale  was  recorded  on  the  date  thereof 
in  the  public  register  at  Maracaibo,  and  later,  on  March  22,  1901,  it 
was  also  placed  on  record  in  the  ministry  of  fomento. 

It  further  appears  that  an  escrow  agreement  was  entered  into  be- 
tween the  agent,  Crichfield,  and  Doctor  Guzman  whereby  in  pur- 
chasing the  mine  the  company  was  not  obligated  to  take  title  and 
pay  the  purchase  money  except  upon  certain  condition,  to  wit,  the 
granting  by  the  Venezuelan  Government  to  Crichfield  of  a  conces- 
sion for  the  building  and  operation  of  a  railroad.  It  is  further 
alleged  in  this  connection  that  President  Castro  was  advised  that 
the  consummation  of  the  purchase  of  the  mine  was  conditioned  upon 
the  grant  of  the  said  railroad  concession.  The  contract  or  conces- 
sion for  a  railroad  was  granted  by  President  Castro  through  his 
authorized  agent,  the  Venezuelan  minister  of  public  works,  on  April 
20, 1901. 
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Certain  conditions  specified  in  the  contract  are  as  follows: 

1.  The  grantee  was  granted  immunity  from  all  national  taxes  or 
contributions,  with  the  exception  of  certain  stamp  fees  and  mining 
dues.    On  this  point  article  12  of  the  concession  reads  as  follows : 

Neither  this  enterprise  nor  the  products  of  its  mines  can  be  burdened  with 
any  kind  of  national  taxes  or  contributions,  except  stamp  fees  levied  by  the 
department  of  public  instruction  and  the  dues  prescribed  by  the  now  existing 
law  relating  to  mines. 

2.  The  grantee  was  also  immune  from  all  import  duties  on  mate- 
rial, etc.,  required  in  the  construction  of  the  railroad  and  the  opera- 
tion of  the  mines  and  the  refining  and  transporting  of  the  products 
of  the  mines.    Articles  13  and  14  provide: 

The  contractor  is  allowed  to  enter  free  of  import  duties  and  free  of  any  other 
tax,  through  the  custom-house  of  Maracaibo,  all  the  material  for  the  construc- 
tion of  the  railroad,  rolling  stock,  tools,  machinery  and  all  other  things  re- 
quired for  the  working  of  the  mines  and  the  refining  and  transportation  of  their 
products.  It  is  understood  that  every  importation  will  have  free  entry  and  for 
that  purpose  a  copy  of  the  original  order  must  be  presented  in  order  to  obtain  a 
permit  as  established  by  the  rules  and  regulations  relating  to  these  matters. 

Likewise  the  contractor  has  the  right  of  importing  free  of  duties  and  of  any 
other  sort  of  tax,  the  steamers,  launches,  lighters,  boats,  with  aU  their  accesso- 
ries, hoops,  and  snooks,  boards  for  boxing,  iron  nails,  machinery  for  manu- 
facturing barrels  or  boxes,  also  paper  and  envelopes,  printed  or  lithographed, 
blank  books  and  all  other  stationery  for  the  exclusive  use  of  the  company,  all 
the  legal  formalities  prescribed  by  the  rules  and  regulations  of  the  law  on  this 
matter  being  complied  with. 

3.  The  construction  of  the  railroad  was  to  begin  within  six  months 
from  the  date  of  concession  and  it  was  to  be  completed  within  one 
year  after  commencement.    Article  15  provides: 

The  contractor  will  begin  working  on  the  construction  of  the  railroad  within 
six  months  (or  before  if  he  so  desires),  due  presentation  and  acceptance  of  the 
plans  of  the  railroad  having  taken  place;  the  time  to  count  from  the  date  of 
approval  of  this  contract;  and  shall  finish  the  work  one  year  after  having  com- 
menced same. 

4.  The  concession  was  for  the  period  of  fifty  years.  Article  18 
provides : 

This  contract  shall  hold  good  for  fifty  years  from  this  date,  after  which 
time  the  railroad  with  rolling  stock  and  all  other  appurtenances  will  be  turned 
over,  in  good  condition,  to  the  gdverninent. 

The  United  States  and  Venezuela  Company  became  domiciled  in 
Venezuela  on  August  1,  1901,  and  on  January  2,  1902,  Oichfield 
transferred  to  it  the  railroad  concession  and  mine,  said  transfer  being 
approved  bv  the  Venezuelan  Government  on  January  30,  1902.  The 
company  then  issued  $1,000,000  of  stock  and  $500,000  of  mortgage 
bonds  to  secure  funds  to  build  the  railroad,  etc. 

The  company  sets  forth  on  pages  4-7  of  its  original  petition,  dated 
January  6,  1905,  the  steps  which  it  took  pursuant  to  this  grant,  and  in 
its  supplemental  petition,  dated  April  2, 1906,  the  specific  things  done 
and  the  money  outlay  attendant  thereon  were  briefly  set  out,  as  fol- 
lows: 

Under  this  concession  your  petitioner  has  exj>ended  about  $000,000  in  gold, 
has  canalized  the  rivers  and  made  them  navigable,  cleared  the  forests,  con- 
structed and  operated  the  railroad,  and  built  and  put  in  operation  a  large  min- 
ing and  refining  plant  furnishing  steady  employment  to  about  1,000  Venezuelans. 

For  some  time  after  the  completion  and  operation  of  the  properties 
the  company  enjoyed  the  privileges  and  immunities  granted  oy  the 
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contracts.  Later,  however,  the  Venezuelan  Government  imposed  cer- 
tain new  taxes — (1)  an  increased  hectare  and  exploitation  tax  and 
(2)  new  export  and  import  duties.  These  taxes  are  alleged  by  the 
company  was  only  liable  for  stamp  fees  and  such  dues  as  were  pre- 
On  this  point  it  is  shown  that  under  article  12  of  the  concession  the 
company  was  only  liable  for  stamp  fees  and  such  duties  as  were  pre- 
scribed by  the  mining  laws  in  force  at  the  time  of  the  grant,  and  that 
the  only  tax  then  existing  was  a  hectare  tax  of  10  cents  per  annum 
on  each  hectare  of  the  mine.  The  mining  law  of  1901  provided  in 
article  96  as  follows : 

All  mineral  concessions,  whatever  their  nature  may  be,  will  pay  an  annual 
impost  of  fifty  hundreds  of  a  bolivar  (10  cents)  for  every  hectare;  if  they  shall 
be  in  exploitation  will  pay  besides  as  the  only  additional  impost  on  its  product 
the  following: 

1st.  Mines  of  gold,  platinum,  silver,  and  precious  stones,  one-half  per  cent  on  ' 
the  crude  product  of  the  mine. 

2d.  Mines  of  copper  and  other  materials,  and  also  of  coal,  asphalt,  talco,  pe- 
troleum, and  nil  others  not  named  here  will  only  pay  the  said  impost  of  fifty 
hundreds  of  a  bolivar  annually  for  every  hectare,  without  any  other  impost  or 
taxes  on  its  products. 

On  January  23,  1904,  a  new  mining  code  was  adopted.  Article 
96  of  this  code  reads  as  follows : 

Every  mineral  concession  whether  of  bed  or  of  vein  whatever  may  be  its 
nature  will  pay  as  an  impost  of  mines  2  bolivares  (40  cents)  annually  for  each 
hectare,  whether  the  superficial  area  of  the  mine  pertains  to  the  nation  or  to 
individual,  and  if  the  mine  should  be  in  exploitation  it  will  pay  in  addition 
thereto  3  per  cent  on  the  gross  product  of  the  mine. 

That  is  to  say,  according  to  this  law  the  hectare  tax  was  raised 
from  10  cents  per  hactare  to  40  cents  per  hectare.  On  the  300  hectares 
of  the  Ynciarte  mine  this  would  amount  to  $120  instead  of  the  $30 
exacted  under  the  mining  law  of  1901. 

The  new  law  also  added  an  exploitation  tax  of  3  per  cent  on  the 
gross  product  of  the  mine,  which,  being  transposed  into  dollars  and 
cents,  amounted,  according  to  the  arbitrary  valuation  of  $20  per  ton 
fixed  by  the  Government,  to  60  cents  per  ton — although,  as  noted 
in  the  reply  of  the  Venezuelan  Government  to  a  petition  of  the  com- 
pany dated  January  7,  1905  (see  p.  123  of  this  memorandum),  the 
Government,  in  response  to  the  protest  of  the  company  against  the 
arbitrary  and  unjust  valuation  oi  $20  per  ton,  reduced  the  valuation 
to  $16  per  ton. 

By  an  executive  decree  relating  to  mines,  dated  June  21,  1904, 
other  taxes  were  added  which,  according  to  petitioner,  are  not  only 
in  contravention  to  its  rights  under  the  Crichfield  concession,  but 
are  illegal  even  according  to  the  Venezuelan  constitution,  since  they 
are  promulgated  by  the  executive  and  not  passed  upon  by  the  legisla- 
tive department.    Article  3  of  this  decree  reads  as  follows : 

Every  ton  of  asphalt  *  *  *  exported  through  the  customs-house  of  the 
republic  will  pay  in  addition  to  the  imposts  and  fines  which  are  indicated  by 
the  Code  of  Mines,  4  bolivares  (80  cents)  as  export  duties.  There  remains 
excluded  from  this  duty  the  asphalt  and  other  substances  above  expressed 
which  they  export  in  virtue  of  contracts  eeleb.rated  by  the  National  Govern- 
ment, and  already  approved  by  the  Congress  of  the  republic,  and  those  which 
in  future  may  be  celebrated  by  the  Federal  Executive  in  virtue  of  this  resolu- 
tion, because  in  this  case  the  individual  or  companies  will  pay  the  duties  which 
may  be  designated  in  their  respective  contracts. 

36568— S.  Doc.  413, 60^1 7 
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According  to  this  decree,  therefore,  an  export  tax  of  80  cents  per 
ton  was  added  to,  the  other  charges  imposed  upon  the  products  of  the 
petitioner's  mine. 

The  Government  further  added  to  the  burdens  imposed  upon  the 
company  by  imposing  the  regular  importation  taxes  on  certain  bags 
and  other  articles  imported  by  the  company  for  use  at  the  mine  and 
on  the  railroad  for  the  packing  and  shipping  of  asphalt. 

It  will  thus  be  seen  that  in  spite  of  the  fact  that  the  concession 
provides  that  "  neither  this  enterprise  nor  the  products  of  its  mines 
<»an  be  burdened  with  any  kind  of  national  taxes  or  contributions, 
except  stamp  fees  levied  by  the  department  of  public  instruction, 
and  the  dues  prescribed  by  "the  now  existing  law  relating  to  mines,** 
and  in  spite  of  the  fact  that  the  then  existing  law  relating  to  mines 
merely  imposed  a  hectare  tax  of  10  cents  per  hectare,  or  $30  in  all, 
upon  the  petitioner's  mine,  the  Government,  according  to  the  provi- 
sions of  the  new  code  of  1904,  was  now  authorized  to  levy :  First,  a 
hectare  tax  of  40  cents  per  hectare,  or  $120;  second,  an  exploitation 
tax  of  3  per  cent  on  the  gross  product  of  the  mine,  or  60  cents  per  ton; 
third,  an  exportation  tax  of  80  cents  per  ton ;  fourth,  regular  import 
duties  upon  all  bags  and  other  material  imported  for  use  in  the  mine 
or  on  the  railroad  in  connection  with  the  operations  of  the  company. 

But  this  is  not  all.  Article  4  of  the  executive  decree  of  June  21, 
1904,  already  referred  to,  goes  on  to  provide  as  follows : 

In  the  future  the  mines  of  asphalt  *  *  *  wui  be  authorized  by  special 
contracts  which  will  be  celebrated  by  the  Federal  Executive,  and  in  which  they 
will  stipulate  the  duties  which  the  contractors  shall  pay,  and  the  utilities  which 
the  national  treasury  shall  obtain  from  their  exploitation,  it  being  established 
from  this  date  that  these  contractors  must  pay  as  a  minimum  to  the  Government 
of  the  Republic  25  per  cent  of  the  net  product  of  the  exploitation  of  said  mines. 
The  contracts  to  which  the  present  article  refers  will  be  considered  as  special 
titles  to  mines,  and  consequently  will  not  have  to  be  submitted  in  the  future  to 
the  consideration  of  the  National  Congress. 

It  will  be  seen  that  this  article  provides  for  indefinite  taxation, 
regulated  by  special  contract  in  the  case  of  all  asphalt  mines  author- 
ized "  in  the  future."  The  petitioner  points  out  that  if,  as  the  Gov- 
ernment contends,  the  company's  mining  concession  is  invalid  it 
falls  within  the  purview  of  this  article,  and  the  company  must  nego- 
tiate terms  with  the  Government  through  a  "  special  contract,"  the 
only  definite  assurance  in  regard  to  the  terms  of  this  contract  being 
that  its  terms  must  provide  for  a  minimum  tax  of  25  per  cent  on  the 
net  product  of  the  exploitation  of  the  mine. 

As  a  matter  of  fact,  the  Venezuelan  Government  has  assessed  the 
taxes  and  duties  specified  in  the  foregoing  provisions  of  the  mining 
code  and  the  Executive  decree  of  1904,  with  the  exception  of  the  25 

gsr  cent  or  upward  exploitation  tax  provided  for  in  article  4  of  the 
xecutive  decree  of  June  21.  No  steps  appear  to  have  b£en  taken  on 
the  part  of  the  Government  to  enforce  this  provision  of  the  decree  so 
far  as  the  petitioning  company  is  concerned. 

The  company  resisted  the  imposition  of  these  taxes  and  peti- 
tioned the  Venezuelan  Government,  claiming  exemption  under  the 
privileges  and  immunities  granted  by  its  railroad  concession,  hereto- 
fore set  out. 

From  the  documents  cited  by  the  company  and  set  out  in  their 
supplemental  petition  (p.  8  et  seq.)  it  appears  that,  in  answer  to  the 
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petition  of  the  company,  the  Venezuelan  Government,  on  October 
22,  1904,  published  a  resolution  in  the  Official  Gazette  reading  as 
follows : 

There  has  been  considered  the  petition  directed  to  this  ministry  by  Sefior 
David  Fleming,  resident  of  the  State  of  Zulia,  and  an  attorney  in  fact  of  the 
United  States  and  Venezuela  Company,  in  which  he  asks  that  the  National 
Government  make  a  declaration  that  not  only  the  mine  which  is  to-day  the 
property  of  the  company,  named  Ynciarte,  and  situated  in  the  said  State,  but 
also  the  asphalt  which  from  it  is  exported,  shall  not  pay  the  duties  indicated 
by  the  resolution  regulating  the  said  mineral,  but  only  on  the  superficial  area 
as  established  by  the  anterior  law  regarding  the  matter,  in  accordance  with 
the  twelfth  article  of  the  contract  celebrated  on  the  20th  of  April,  1901, 
for  the  establishment  of  a  steam  tramway  destined  to  the  exploitation  of  the 
said  mine  by  the  ministry  of  public  works  and  Mr.  George  W.  Crichfield,  and 
of  which  the  said  company  is  assignee.  The  Citizen  Provisional  President  of 
the  Republic,  in  view  that  according  to  the  constitutional  disposition  the  said 
contract  has  not  been  approved  by  the  National  Congress,  and  that  conse- 
quently the  petition  touches  on  a  point  of  right  to  which  it  does  not  cor- 
respond to  the  federal  executive  to  resolve,  orders  the  return  to  the  said 
Fleming  of  the  petition  to  which  reference  is  made. 

Also  on  October  21,  1904,  the  Venezuela  Government  issued  a 
decree  relating  to  mines,  which  reads  as  follows : 

In  consideration  that  article  127  of  the  present  code  of  mines  prescribes 
that  those  mineral  concessions  which  are  encountered  in  vigor  on  the  date 
of  the  promulgation  of  said  law  remain  confirmed,  adapted,  and  submitted  to 
the  prescriptions  which  it  establishes,  and  that  to-day  there  has  transpired 
six  months  since  the  19th  of  April  of  the  present  year,  without  which  certain 
owners  of  mines  having  satisfied  the  imports  to  which  they  are  obligated; 
the  Citizens  Provisional  President  of  the  Republic  in  harmony  with  the 
prescriptions  of  the  only  paragraph  article  63  of  the  said  code,  declares 
extinct  the  mineral  concessions  whose  proprietors  have  not  paid  the  im- 
posts referred  to.  Those  mines  whose  imposts  have  been  satisfied  according 
to  said  legal  disposition  will  continue  in  all  their  force  and  vigor.  In  a 
separate  resolution  will  be  published  the  list  of  those  concessions  which  have 
fallen  in  the  penalty  of  extinction. 

The  new  taxes  referred  to  in  the  foregoing  resolution  and  decree 
were  never  paid  by  the  company,  and  protest  was  made  on  December 
21,  1904,  against  such  taxes — at  the  same  time  payment  being  ten- 
dered of  the  old  hectare  and  3  per  cent  taxes.  The  Venezuelan  Gov- 
ernment, in  a  decree  dated  January  7,  1905,  replied  to  the  petition  in 
the  following  terms: 

There  has  been  considered  in  the  cabinet  the  petition  which  under  date  of 
December  21st  ult.,  you.  directed  to  this  Ministry  expressing  that  notwithstand- 
ing that  you  are  impressed  with  the  intimate  conviction  that  the  company 
which  you  represent  is  not  obligated  to  pay  the  imposts  established  by  the  code 
of  mines  in  existence,  and  by  the  resolution  dictated  on  the  21st  of  June  of  the 
past  year,  that  you  have  ordained  the  payment  of  these  imposts  on  the  super- 
ficial area  and  also  the  3  per  cent  on  the  gross  product  of  the  mine  Ynciarte, 
without  reduction  or  waiving  of  those  rights  alleged  by  you  in  anterior  repre- 
sentations and  with  the  sole  object  to  avoid  damages  to  the  company.  You  add 
that  you  have  sent  the  receipts  for  the  Imposts  on  the  superficial  area  until 
the  18th  of  December,  1904,  and  that  you  do  not  do  the  same  thing  with  the 
imports  of  3  per  cent  on  the  exploitation  because  of  expecting  that  the  National 
Government  will  ordain  a  liquidation  which  will  fix  the  value  of  the  asphalt, 
because  the  company  can  not  accept  the  estimate  in  regard  to  the  matter  made 
by  the  administrator  of  the  custom-house  of  Maracaibo.  The  Federal  Executive 
resolved  that  this  department  should  not  accept  the  receipts  of  the  payments 
made  by  the  company  which  you  represent,  meanwhile  that  you  declare  that 
you  do  not  believe  it  owes  said  sum,  and  that  the  payment  is  made  only  in  order 
to  avoid  damages,  and  under  these  conditions  the  Government  can  not  receive  any 
sum  whatever  unless  the  company  has  no  inconvenience  in  submitting  itself  in 
everything  to  the  disposition  of  the  code  of  mines  governing  to-day  and  the 
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resolution  regulating  the  matter  of  asphalt,  petroleum,  etc  and  in  virtue  of 
this  we  return  to  you  annexed  to  this  note  the  receipt  of  payment  of  imposts  on 
the  superficial  vt^sl  made  by  you  up  to  the  ISth  of  December  last. 

With  res|>ect  to  the  asphalt  which  corresj>onds  to  the  National  Government 
on  account  of  the  3  per  cent  on  the  gross  product  of  the  mine,  the  Federal 
Executive,  believing  the  petition  made  by  you  is  of  justice,  has  resolved  to  ac- 
cede to  the  petition  reducing  the  price  of  each  ton  to  the  sum  of  80  bolivares. 

Later,  on  January  19. 1905,  another  petition  having  been  presented 
by  the  company,  the  Venezuelan  Government  issued  a  decree  dated 
February  7,  1905,  ratifying  the  resolution  of  October  22,  1904,  and 
reaffirming  its  attitude  in  the  matter  as  set  out  in  its  decree  of  January 
7, 1905,  and  replying  also  to  the  petition  of  January  19,  1905,  as  fol- 
lows: 

*  *  *  Whereas,  by  reason  of  your  petition  referred  to,  the  controversy 
which  has  arisen  between  your  company  and  the  Federal  Executive  as  to  the 
grounds  of  the  resolution  made  by  this  deimrtnient  on  the  21st  day  of  June, 
1&04.  being  still  «>i>en.  a  controversy  whk-h  the  <;«>veruiuent  believes  to  have 
been  disj«osed  of  by  the  communication  addressed  to  you  as  attorney  in  fact  of 
the  *4  T'nited  States  and  Venezuela  Company  *' — the  Federal  Executive  deems  it 
useless  to  continue  the  discussion  on  administrative  lines,  and  leaves  you  at 
liberty  to  apply  to  the  courts  of  justice  in  Venezuela  for  the  decision  of  the 
matter  of  law  which  you  refer,  without  prejudice  to  the  company  continuing 
the  exploitation  and  exportation  of  asphalt  as  it  has  been  doing  up  to  the  present 
time,  until  the  matter  of  law  be  decided,  the  treasury  department  continuing  its 
right,  until  such  time,  to  collect  such  duties  as  the  company  may  have  become 
obligated  to  pay. 

The  company  alleges  that  these  acts  of  the  Venezuelan  Government 
necessitated  the  stopping  of  all  operations  about  January  20,  1905, 
at  which  time  they  had  on  hand  some  4,000  tons  of  asphalt  ready  for 
shipment,  and  that  thereafter  no  operations  were  undertaken.  The 
company  was  notified,  however,  on  or  about  February  13,  1905,  that 
the  Venezuelan  Government  would  permit  the  shipment  of  the  4,000 
tons  of  asphalt — the  question  as  to  taxes  to  be  adjusted  later — and 
that  the  company  took  advantage  of  the  offer  and  shipped  the  asphalt 

On  November  3,  1905.  a  demand  was  made  on  the  company  by  the 
Venezuelan  Government,  through  its  collector  of  customs  at  Mara- 
caibo,  for  the  hectare  and  other  taxes  due  and  unpaid  as  follows: 
One  thousand  and  seventy-five  bolivares,  hectare  taxes  to  August  19, 
1905 ;  75.514.70  bolivares.  for  export  and  other  taxes — or,  in  all,  about 
$15,000  in  gold.     These  taxes  have  not  been  paid  by  the  company. 

The  history  of  the  relations  of  the  company  and  the  Venezuelan 
Government " from  August  19,  1905,  until  July  20,  1906,  may  be 
passed  over  as  comparatively  unimportant. 

On  July  20,  1906,  instructions  were  sent  to  the  agent  of  the  com- 
pany in  Venezuela  directing  him  to  prepare  200  tons  of  crude  asphalt 
for  shipment.  On  August  24,  1906,  Mr.  Fleming  applied  to  the 
collector  of  the  port  of  Maracaibo,  Quintero  Rajas,  a  brother-in-law 
of  General  Castro,  for  permission  to  load  asphalt,  offering  to  pay 
dues  as  per  the  present  law  under  protest  and  referring  to  the  claim 
of  the  petitioner  to  exemption  under  the  Crichfield  concession. 

On  August  25  the  collector  announced  that  the  company  might 
ship  without  depositing  the  amount  of  duties:  that  an  account  of 
the  duties  would  be  kept,  and  the  amounts  falling  due  would  be 
added  to  the  75,514.70  bolivares  above  referred  to  already  claimed 
by  the  Government — all  this  to  be  subject  to  the  final  adjustment  of 
the  respective  claims  of  the  Government  and  the  company. 
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One  hundred  and  seventy  tons  of  crude  asphalt  were  prepared 
and  shipped  September  7 ,  1906,  under  the  terms  of  this  modus 
vivendi. 

On  September  22  and  October  6,  1906,  the  company  shipped  two 
consignments  of  10,000  sacks  each.  These  shipments  of  sacks,  20,000 
in  all,  have  arrived  in  Venezuela  and  are  now  held  in  the  custom- 
house pending  the  payment  of  the  regular  import  duties.  The 
representative  of  the  company  has  duly  requested  that  the  sacks  be 
admitted  free  of  duty  under  the  Crichfield  contract,  but  this  request 
has  been  refused. 

The  company  is  not  able  to  state  at  present  (December  8)  whether 
or  not  any  action  has  been  taken  by  the  Venezuelan  Government  or 
any  statement  of  the  position  of  the  Government  made  beyond  the 
mere  refusal  to  release  the  bags  without  the  payment  of  duty. 

The  company  has  been  expending  about  $6,000  a  month  in  keep- 
ing the  property  intact  and  preventing  its  destruction  by  the  natural 
results  of  time  and  the  elements.  The  petitioner  claims  to  have  about 
reached  the  end  of  its  funds  and  to  have  come  to  the  point  where  it 
must  either  abandon  its  property  and  retire  from  Venezuela,  relying 
upon  this  Department  to  prosecute  its  claim  for  damages  against  the 
Government  of  Venezuela  upon  the  theory  that  the  latter  has  abso- 
lutely repudiated  the  contract  and  given  the  petitioner  the  right  to 
rescind  and  claim  damages,  or  it  must  borrow  money  to  pay  the 
current  expenses  of  taking  care  of  the  works,  or  it  must  attempt  to 
run  the  works  and  make  expenses,  in  spite  of  the  fact  that  the  com- 
pany has  no  means  of  knowing  whether  or  not  it  will  be  permitted 
to  export  refined  asphalt  without  the  payment  of  the  export  tax  of 
80  cents  per  ton.  The  company  claims  that  if  this  export  tax  is 
imposed  it  will  not  be  worth  their  while  to  atempt  to  run  the  works. 

The  Department  has  refused  to  advise  the  company  as  to  the 
proper  course  to  be  followed  in  the  premises.  Here  the  case  rests 
for  the  present. 

The  foundation  for  the  acts  of  the  Venezuelan  Government  in 
imposing  additional  taxes  and  duties  in  contravention  of  the  com- 
pany's railroad  concession  lies  in  the  contention  of  that  Government 
that  the  original  concession  to  Crichfield  by  President  Castro  is  not 
valid,  inasmuch  as  it  has  not  been  approved  by  special  act  of  the 
Venezuelan  Government.  The  company  answers  this  contention  in 
substance  as  follows : 

1.  That  at  the  time  said  concession  was  granted  and  the  company 
accepted  and  performed  its  conditions  within  the  time  limit,  Presi- 
dent Castro,  although  nominally  Provisional  President,  was  in  fact 
a  military  dictator  ruling  by  his  decree — no  constitution  being  in 
existence  and  the  President  himself  being  the  sole  executive  and 
legislative  authority. 

2.  The  first  Congress  held  after  General  Castro  had  been  named 
as  Provisional  President  ratified  all  his  acts  up  to  that  date,  includ- 
ing the  grant  of  the  company's  concession.  This  act  was  passed  on 
February  25,  1902,  and  was  signed  by  the  President  and  the  vice- 
presidents  and  secretaries  of  the  Congress.  The  pertinent  part  of 
this  resolution  reads  as  follows : 

The  Congress  of  the  United  States  of  Venezuela.  Having  examined  scrupu- 
lously the  message  which  has  been  sent  by  Citizen-General  Cipriano  Castro, 
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Provisional  President  of  the  Republic,  giving  an  account  of  his  labor,  political 
and  administrative: 

Agrees: 

First.  To  give  our  approbation  to  all  of  the  acts  executed  by  the  Citizen- 
General  Cipriano  Castro  during  the  period  in  which  he  has  exercised  the  Pro- 
visional Presidency  of  the  Republic. 

3.  That  by  the  provisions  of  the  constitution  adopted  after  the 
civil  insurrection  authority  over  mines  is  vested  in  the  executive  and 
not  in  the  legislative  branch  of  the  Government. 

4.  That  Venezuela  is  a  republic  in  name  only,  under  the  terms  of 
the  constitutional  government,  and  is  in  fact  simply  a  dictatorship, 
the  judicial  and  legislative  branches  of  the  Government  being  sub- 
ject to  President  Castro's  will;  and,  therefore,  if  the  Congress  re- 
jected the  company's  concession  it  was  only  the  act  of  the  dictator 
repudiating  his  own  grant. 

The  company  avers  that  it  conformed  to  all  the  obligations 
imposed  by  the  contract  and  made  everything  ready  for  active 
operations  within  the  limit  of  time  granted;  that  relying  upon  the 
Congressional  approval  of  the  President's  acts  further  outlays  were 
made  upon  the  property,  so  that  by  August,  1902,  the  company  was 
manufacturing  and  shipping  the  asphalt  in  accordance  with  its  con- 
cession, and  continued  its  operations  (except  in  1903  for  a  short 
time  during  the  blockade  or  Great  Britain,  Germany,  and  Italy) 
until  about  January  20,  1905,  when  all  operations  ceased  on  account 
of  the  imposition  of  the  new  taxes?  as  above  set  out. 

With  respect  to  certain  resolutions  introduced  in  the  Venezuelan 
Congress,  having  for  their  object  the  passage  of  a  special  act  ap- 
proving the  concession  granted  by  President  Castro,  the  company 
denies  having  had  anything  to  do  with  such  demands  and  that  the 
said  resolutions  were  introduced  and  pushed  without  their  knowl- 
edge, consent,  approval,  or  interference  in  any  manner.  The  reso- 
lutions referred  to  were  defeated. 

In  estimating  its  losses,  as  based  upon  expenditures  and  profits, 
the  company  claims  that  it  has  expended  about  $600,000  United 
States  gold  in  all;  that  only  $5,000  of  this  sum  has  been  expended 
on  the  mine  beyond  the  $25,000  paid  for  the  title,  the  balance  of 
the  $600,000  having  been  used  in  building  and  operating  its  railroad 
properties;  that  by  these  expenditures  the  mine  and  railroad  con- 
cessions have  now  a  value  of  at  least  $1,500,000  United  States  gold; 
that  the  asphalt  deposit  is  practically  inexhaustible,  the  profits 
therefrom  for  .the  year  1904  amounting  to  $84,119.57,  or  over  5.5  per 
cent  of  the  net  capitalization  of  $1,500,000,  and  that  the  mine  is 
capable  of  producing  double  this  amount. 

The  company  sets  forth  the  fact  that,  under  their  long-time  con- 
tracts for  the  delivery  of  asphalt,  they  had  to  give  bonds,  and  not 
being  able  to  deliver  the  asphalt,  they  are  liable  for  heavy  damages 
upon  these  bonds. 

With  reference  to  any  judicial  remedy  the  company  might  have 
in  the  courts  of  Venezuela,  it  is  asserted  that  an  attempt  was  made 
to  retain  Venezuelan  lawyers  for  the  purpose  of  bringing  suit,  but 
said  effort  was  abandoned  after  the  company  had  failed  to  secure 
reputable  counsel  and  had  been  advised  of  the  uselessness  of  any 
attempt  to  secure  its  rights  through  legal  processes  in  Venezuelan 
courts.     The  company  alleges  that  it  is  an  impossibility  to  obtain 
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justice  in  these  courta,  for  the  reason  that  (he  courts  have  no  power 
to  compel  the  Executive  to  carry  their  decrees  into  effect 

The  Department  has  been  furnished  printed  memorials  setting 
forth  in  detail  the  foregoing  facts.     In  its  summary  of  the  entire 

case  the  company's  petition  say 

That  by  reason  of  said  facts  the  contpanj'B  concession  has  been  revoked* 
rescinded,  and  annulled,  and  has  he*-n  made  valueless  by  the  actlona  «>f  the 
Venezuelan  Government  in  the  premises,  and  the  rights,  titles  and  interests* 
privileges,  franchises,  and  immunities  granted  h*  the  Company  by  said  conces- 
sion of  April  20,  1901,  hare  been  destroyed.  That  thereby  the  title  of  the  com* 
puny  to  the  laid  railroad  and  refining  plant  nml  worlcs,  and  In  and  to  the  lands 
occupied  by  the  same,  and  the  easements  appurtenant  thereto  have  been  an- 
nulled, destroyed,  and  confiscated!  for  asld  railroad  and  mining  plant  have  been 
built  pursuant  to  tbe  said  concession  opoD  public  lands*  and  if,  as  claimed  by 
the  Venezuelan  Government,  the  said  concession  fro  the  company  of  April 
20,  1901,  is  in  valid,  then  the  company  had  no  legal  right  or  authority 
t<t  construct  or  operate  said  railroad,  refining  works,  or  plant  upon  said  public 
lands,  and  by  tbe  law  of  accretion  tie  company  would  have  no  title  thereto  as 
constructed,  and  the  Mile  ro  tbe  same  would  be  In  the  Venezuelan  Government, 
and  by  reason  thereof  the  company  stands  in  Imminent  danger  of  losing  the 
large  sums  of  money  which  the  company  has  Invested  In  said  railroad  and  plant, 
and  <>f  losing  the  entire  value  of  said  enterprise.  The  company  has  duly  per- 
formed all  and  singular  the  covenants  and  conditions  on  its  part  to  be  per- 
formed under  said  concession  of  April  20T  1901,  and  stands  ready  and  willing 
to  continue  in  the  performance  of  the  same,  and  is  anxious  to  continue  Its 
operations  thereunder,  but  by  reason  of  the  action  of  the  Venezuelan  Govern- 
ment in  the  premises,  tin mpany  ttaa  beeo  unable  to  continue  operations  under 

the  said  concession  and  to  carry  on  He  business  thereunder,  and  has  been  com- 
pelled, lo  desist  from  all  business  thereunder  and  to  shut  up  and  close  its  re* 
finery,  plant,  and  railroad,  and  the  company  has  thereby  suffered  great  loss  and 
damage  amounting  io  over  $2,000,000  in  American  gold. 

On  these  facts  the  company  prays  this  Government  to  bring  the  matter  to  tne 

attention  of  the  v* znekm  i  ;m  ernmanti  and  requests  that  the  Government  <>r 

Vene&ueJa  may  be  called  upon  to  live  up  to  and  perform  all  tbe  covenants  and 
conditions  on  its  port  to  he  performed  under  the  said  concession  bearing  date 
the  20th  day  of  April,  1901,  and  to  pay  to  the  company  the  damage!  resulting  from 
the  compulsory  shut  down  of  the  company's  business  since  January  1.  1D05,  and 
the  expenses  of  reopening  the  plant,  and  all  damages  in  the  deterioration  of 
the  property,  and  for  hiss  of  profits  during  the  year,  and  for  Its  liability  to 
subcontractors,  or  in  case  such  relief  is  impracticable,  then  the  company  be 
granted  by  reason  of  said  breaches  of  said  concession  by  the  Venezuelan 

■nt.  the  relief  of  a  rescission  of  the  concession  and  the  abandonment  of 
the  same  and  of  the  mine  to  tin  Venezuelan  Government,  and  Mie  payment  by 
the  Venezuelan  Government  to  the  company  of  all  damages  thence  arising  and 
the  costs  and  expenses  in  connection  therewith,  amounting  to  the  sum  of 
$2*000,000  En  American  gold. 

It  is  also  suggested  in  the  petition  that  the  Department  direct  the 
American  minister  at  Caracas  to  bring  the  matter  to  the  attention 
of  the  Venezuelan  Government  and  to  especially  ask  that  Govern- 
ment whether  the  claims  of  the  petitioning  company  are  disputed  or 
not;  and  if  so,  to  propose  an  arbitration  of  the  questions,  Ihe  com- 
pany expresses  its  desire  that  in  case  an  arbitration  is  provided  for 
The  Hague  Tribunal  be  selected  for  the  purpose* 

THE  CONCESSION    VALID   AND  SUBSISTING. 


From  the  foregoing  statement  of  facts  it  is  apparent  that  the  claim 
of  the  United  States  and  Venezuela  Company  against  Venezuela,  com- 
monly known  as  the  Crichfield  claim,  is  based  upon  the  breach  of  a 
concession* 
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The  Venezuelan  Government  treats  the  concession  as  if  it  had 
never  received  the  sanction  of  the  Legislature  and  as  subject  to  Execu- 
tive action  and  discretion.  This  contention  is,  however,  contrary  to 
fact.  The  concession  bears  date  the  20th  day  of  April,  1901.  It 
provided  that  the  contractor  should  begin  work  within  six  months 
and  finish  the  work  within  one  year  after  having  commenced  the 
same.  The  company  was,  therefore,  obligated  to  begin  work  by  the 
20th  day  of  October,  1901,  and  to  complete  it  by  October  20,  1902. 
In  order  to  complete  the  work  within  the  prescribed  time  the  com- 

gany  was  compelled  to  expend  large  sums  of  money  before  any 
longress  was  in  session  before  which  the  concession  might  be  sub- 
mitted for  approval.  At  the  first  Congress  held  in  Venezuela  after 
the  making  of  the  contract  the  Congress  passed  the  following  reso- 
lution on  the  25th  day  of  February,  1902 : 

The  Congress  of  the  United  States  of  Venezuela.  Having  examined  scrupu- 
lously the  message  which  has  been  sent  by  Citizen-General  Cipriano  Castro, 
Provisional  President  of  the  Republic,  giving  an  account  of  his  labor,  political 
and  administrative: 

Agrees: 

First.  To  give  our  approbation  to  all  of  the  acts  executed  by  the  Citizen- 
General  Cipriano  Castro  during  the  period  in  which  he  has  exercised  the  Pro- 
visional Presidency  of  the  Republic. 

The  Congress  would,  therefore,  seem  to  have  approved  the  com- 
pact with  the  claimant  company  in  exactly  the  same  way  in  which 
it  approved  all  the  other  acts  performed  by  General  Castro  as  mili- 
tary dictator;  and  the  present  claim  of  the  Government  that  the 
approval  was  invalid  because  not  read  three  times,  etc.,  would  seem 
to  be  too  flimsy  to  be  worthy  of  notice.  Moreover,  the  contention 
of  the  company  would  seem  to  be  correct — that  General  Castro  was 
a  military  dictator  at  the  time  the  concession  was  granted;  that  he 
possessed  and  exercised  all  the  powers  of  government;  and  that  his 
acts  were  therefore  binding  upon  the  so-called  constitutional  govern- 
ment which  succeeded  him,  just  as  the  acts  of  a  de  facto  government 
are  binding  upon  the  restored  or  legitimate  government. 

The  fact  that  on  two  separate  occasions  an  attempt  was  made  with- 
out the  authority  or  the  knowledge  of  the  owners  of  the  Crichfield 
concession  to  pass  an  act  specially  validating  the  claim  can  have  no 
importance  in  the  consideration  of  the  case,  for  if  validly  ratified 
the  concession  existed,  and  subsequent  ratification  would  be  unneces- 
sary, if  not  useless,  in  point  of  law.  Its  effect  would  be  moral  rather 
than  legal. 

Moreover,  the  fact  that  the  Government  has  permitted  and  en- 
couraged the  company  to  go  ahead  and  expend  large  sums  of  money 
both  before  and  after  the  ratification  by  Congress  of  February  25, 
1902,  would  seem  to  raise  an  equitable  estoppel  against  any  question 
as  to  the  technical  legality  of  the  Congressional  approval.  (Michi- 
gan v.  Flint  and  Pere  Marquette  Railroad  Companv,  1891,  89  Mich., 
p.  481.) 

These  considerations  render  unnecessary  an  examination  of  the 
further  claims  of  the  company,  namely,  that  by  the  provisions  of 
the  constitution  adopted  after  the  civil  war  and  pursuant  to  the  con- 
stitution just  preceding  the  same,  authority  over  mines  is  vested  in 
the  executive  and  not  in  the  legislative  branch  of  the  Government; 
that  Venezuela  in  fact  is  a  republic  in  name  only,  and  that  the  action 
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of  Congress  merely  records  the  will  of  the  Executive,  and  that  the 
failure  to  ratify  on  the  part  of  Congress  merely  indicates  a  repudia- 
tion of  the  concession  on  the  part  of  the  Executive  which  granted  it. 
If  the  concession  was  properly  granted  by  the  Executive,  and  if  the 
concession  so  granted  by  the  Executive  was  sanctioned  by  the  Legis- 
lature, it  follows  that  such  concession  is  valid  and  binding  alike  upon 
Venezuela  and  Crichfield  until  set  aside  in  an  appropriate  legal  pro- 
ceeding; for  it  has  been  held  alike  by  courts  of  last  resort  in  Ven- 
ezuela and  by  courts  of  international  arbitration  that  the  Executive 
alone  may  not  invalidate  a  concession  conferred  and  ratified  by  the 
Congress  of  Venezuela.  In  the  decision  of  the  Venezuela  Federal 
court  of  cassation,  under  date  of  March  1,  1906,  it  is  said : 

The  allegation  that  in  distinct  epochs,  and  for  analogous  reasqns  of  inexecu- 
tion,  the  insubsistence  of  contracts  of  national  interest  has  been  administra- 
tively declared,  is  of  no  efficacy ;  because  as  is  established  by  Article  V  of  the 
Civil  Code  of  1881,  reproduced  in  later  codes,  laws  cannot  be  repealed  (deroga- 
das)  except  by  other  laws,  and  it  is  of  no  use  to  allege  disuse  or  custom,  or 
practice  to  the  contrary,  no  matter  how  ancient  and  universal  they  may  be, 
against  their  observance,  under  which  principle  the  high  Federal  court  rendered 
its  decision  of  January  4,  1889,  and  of  June  6,  1898,  in  the  respective  suits 
arising  by  the  executive  resolutions  of  August  3,  1887,  and  January  4,  1898. 

And  in  the  cases  of  George  Turnbull,  The  Manoa  Company  (Lim- 
ited), and  The  Orinoco  Company  (Limited)  v.  Venezuela  it  was  held 
squarely  that  a  concession  otherwise  valid  could  not  be  set  aside  by 
Executive  action.  ( Ralston 's  Kept.,  p.  200  et  seq.)  The  concession 
is,  therefore,  to  use  a  technical  expression,  valid  and  subsisting. 

BREACH  OF  THE  CONCESSION. 

The  breach  of  the  terms  of  the  concession  on  the  part  of  the  Gov- 
ernment of  Venezuela  is  as  clear  as  the  validity  of  the  contract  is 
unquestionable. 

The  concession  expressly  provided  (article  12)  that-^ 

neither  this  enterprise  nor  the  products  of  its  mines  can  be  burdened  with  any 
kind  of  national  taxes  or  contributions,  except  stamp  fees  levied  by  the  depart- 
ment of  public  instruction  and  the  dues  prescribed  by  the  now. existing  law 
relating  to  mines. 

Fortunately,  the  terms  of  the  article  are  clear,  and  no  question 
seems  to  arise  as  to  its  construction.  It  means  that  the  properties  of 
the  company  and  the  products  of  its  mine  shall  be  exempt  from  all 
taxes  of  every  description  except,  first,  stamp  fees  levied  by  the  de- 
partment of  public  instruction;  second,  taxes  prescribed  by  the  then 
existing  laws  of  Venezuela. 

As  appears  from  the  statement  of  facts  already  made,  the  Gov- 
ernment of  Venezuela  by  legislative  and  executive  action  has  asserted 
the  right  to  assess  and  collect  various  new  and  burdensome  taxes 
other  than  those  prescribed  by  the  law  existing  at  the  time  the  con- 
cession was  granted.  It  is  not  suggested  that  these  taxes  are  stamp 
taxes  levied  by  the  department  of  public  instruction  or  that  they 
are  not  different  both  in  degree  and  in  kind  from  the  taxes  due  under 
the  law  as  it  existed  at  the  time  the  concession  was  granted.  In  fact, 
it  is  not  contended  apparently  by  the  Venezuelan  Government  that 
these  taxes  are  justified  by  the  terms  of  the  contract.  On  the  con- 
trary, the  Government  asserts  the  right  to  levy  these  taxes  because 
it  denies  the  validity  of  the  contract. 
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The  Venezuelan  Government  treats  the  concession  as  if  it  had 
never  received  the  sanction  of  the  Legislature  and  as  subject  to  Execu- 
tive action  and  discretion.  This  contention  is,  however,  contrary  to 
fact.  The  concession  bears  date  the  20th  day  of  April,  1901.  It 
provided  that  the  contractor  should  begin  work  within  six  months 
and  finish  the  work  within  one  year  after  having  commenced  the 
same.  The  company  was,  therefore,  obligated  to  begin  work  by  the 
20th  day  of  October,  1901,  and  to  complete  it  by  October  20,  1902. 
In  order  to  complete  the  work  within  the  prescribed  time  the  com- 

?any  was  compelled  to  expend  large  sums  of  money  before  any 
longress  was  in  session  before  which  the  concession  might  be  sub- 
mitted  for  approval.  At  the  first  Congress  held  in  Venezuela  after 
the  making  of  the  contract  the  Congress  passed  the  following  reso- 
lution on  the  25th  day  of  February,  1902 : 

The  Congress  of  the  United  States  of  Venezuela.  Having  examined  scrupu- 
lously the  message  which  has  been  sent  by  Citizen-General  Cipriano  Castro, 
Provisional  President  of  the  Republic,  giving  an  account  of  his  labor,  political 
and  administrative: 

Agrees: 

First.  To  give  our  approbation  to  all  of  the  acts  executed  by  the  Citizen- 
General  Cipriano  Castro  during  the  period  in  which  he  has  exercised  the  Pro- 
visional Presidency  of  the  Republic. 

The  Congress  would,  therefore,  seem  to  have  approved  the  com- 
pact with  the  claimant  company  in  exactly  the  same  way  in  which 
it  approved  all  the  other  acts  performed  by  General  Castro  as  mili- 
tary dictator;  and  the  present  claim  of  the  Government  that  the 
approval  was  invalid  because  not  read  three  times,  etc.,  would  seem 
to  be  too  flimsy  to  be  worthy  of  notice.  Moreover,  the  contention 
of  the  company  would  seem  to  be  correct — that  General  Castro  was 
a  military  dictator  at  the  time  the  concession  was  granted;  that  he 
possessed  and  exercised  all  the  powers  of  government;  and  that  his 
acts  were  therefore  binding  upon  the  so-called  constitutional  govern- 
ment which  succeeded  him,  just  as  the  acts  of  a  de  facto  government 
are  binding  upon  the  restored  or  legitimate  government. 

The  fact  that  on  two  separate  occasions  an  attempt  was  made  with- 
out the  authority  or  the  knowledge  of  the  owners  of  the  Crichfield 
concession  to  pass  an  act  specially  validating  the  claim  can  have  no 
importance  in  the  consideration  of  the  case,  for  if  validly  ratified 
the  concession  existed,  and  subsequent  ratification  would  be  unneces- 
sary, if  not  useless,  in  point  of  law.  Its  effect  would  be  moral  rather 
than  legal. 

Moreover,  the  fact  that  the  Government  has  permitted  and  en- 
couraged the  company  to  go  ahead  and  expend  large  sums  of  money 
both  before  and  after  the  ratification  by  Congress  of  February  25, 
1902,  would  seem  to  raise  an  equitable  estoppel  against  any  question 
as  to  the  technical  legality  of  the  Congressional  approval.  (Michi- 
gan v.  Flint  and  Pere  Marquette  Railroad  Com  pan  v,  1891,  89  Mich., 
p.  481.) 

These  considerations  render  unnecessary  an  examination  of  the 
further  claims  of  the  company,  namely,  that  by  the  provisions  of 
the  constitution  adopted  after  the  civil  war  and  pursuant  to  the  con- 
stitution just  preceding  the  same,  authority  over  mines  is  vested  in 
the  executive  and  not  in  the  legislative  branch  of  the  Government; 
that  Venezuela  in  fact  is  a  repuolic  in  name  only,  and  that  the  action 
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The  doubtful  and  perplexing  questions  which  so  frequently  arise 
in  regard  to  the  construction  of  a  contract  to  exempt  from  taxation 
do  not  arise  in  this  case.  It  is  admitted  on  all  sides  that  the  present 
Venezuelan  law  imposes  taxes  upon  the  company  in  contravention 
of  the  company's  concession. 

Neither  is  it  necessary  to  discuss  the  question  as  to  whether  or 
not  public  policy  should  permit  a  state  or  nation  to  bargain  away 
its  taxing  power.  In  spite  of  vigorous  opinions  to  the  contrary, 
'expressed  in  numerous  dissenting  opinions,  it  is  well  established  in 
the  United  States  that  such  a  contract  as  we  have  in  this  case,  pro- 
viding for  exemption  from  taxation  and  limiting  the  amount  thereof, 
is  valid  when  entered  into  by  one  of  the  States  of  our  Union,  and 
relief  will  be  given  in  the  Federal  courts  against  the  imposition  of 
taxes  in  violation  of  such  a  contract.  Presumably  this  is  also  in  ac- 
cordance with  the  views  of  public  policy  which  obtain  in  Venezuela, 
for  it  has  nowhere  been  suggested  by  the  Venezuelan  Government 
that  the  terms  of  the  Crichfield  concession  guaranteeing  exemption 
from  taxation  to  the  company  were  void  as  against  public  policy.  As 
has  been  said  before,  the  position  of  the  Venezuelan  Government  is 
not  that  the  contract  permits  taxation  or  that  the  clauses  in  the  con- 
tract forbidding  taxation  are  void  as  against  public  policy,  but  that 
the  entire  concession  is  void  because  not  ratified  by  the  legislative 
department  of  the  Government.  We  are  relieved,  therefore,  of  any 
further  discussion  of  these  points. 

We  have,  then,  a  clear  case  of  a  valid  and  subsisting  contract  and 
a  breach  of  that  contract  on  the  part  of  the  Government  of  Vene- 
zuela. Again,  we  have  a  case  in  which  the  breach  of  the  contract 
on  the  part  of  the  Venezuelan  Government  is  of  such  a  nature  as  to 
justify  the  company  in  abandoning  its  works  to  the  Government  and 
seeking  its  remedy  by  way  of  rescission  and  damages. 

If  it  be  said  that  the  article  forbidding  the  taxation  of  the  com- 
pany by  the  Government  was  but  one  of  the  articles  of  the  concession 
and  that  the  taxes  imposed  by  the  Government,  even  though  they 
be  in  violation  of  the  contract,  do  not  justify  rescission,  the  answer 
is  threefold. 

In  the  first  place,  it  is  confidently  maintained  by  the  company 
that  the  mine  can  not  be  worked  at  a  profit  if  the  taxes  imposed  upon 
the  company  be  paid,  and  that  the  taxes  are  in  fact  so  heavy  as  to 
amount  to  a  substantial  destruction  of  the  value  of  the  franchise, 
and  therefore  a  justification  for  rescission.  While  the  petitioner  has 
adduced  no  evidence  before  the  Department  to  substantiate  this  posi- 
tion, the  fact  that  the  petitioner  is  willing  to  abandon  an  enterprise 
in  which  it  has  invested  over  $600,000,  and  which  at  the  time  of  the 
imposition  of  the  taxes  showed  a  profit  of  about  5  per  cent  upon  a 
capitalization  of  $1,500,000,  is  persuasive  evidence  that  this  conten- 
tion is  correct. 

In  the  second  place,  it  is  hardly  necessary  to  recur  to  Chief  Justice 
Marshall's  famous  holding  that  the  right  to  tax  necessarily  involves 
the  right  to  destroy.  (McCulloch  v.  Maryland,  1819,  4  Wheat,  316, 
431.)  Even  if  it  be  true  that  the  taxes  at  present  levied  against  the 
company  could  be  paid  and  the  business  still  continued  at  a  profit, 
there  is  no  reason  to  believe  that  other  legislative  enactments  and 
other  Executive  decrees  would  not  raise  the  tax  to  a  point  where  ruin 
and  bankruptcy  would  overwhelm  the  company.    Once  admit  the 
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right  to  tax  beyond  the  amount  specifically  provided  for  in  the  con- 
cession, and  there  is  no  limit  to  the  amount  of  the  taxation.  If  taxa- 
tion rests  in  the  discretion  of  the  Executive  or  the  Legislature  of 
Venezuela,  it  may  only  cease  with  the  destruction  and  confiscation 
of  the  entire  subject-matter.  If  it  be  true  in  any  country  that  the 
right  to  tax  is  in  legal  theory  the  right  to  destroy,  it  is  especially 
true  in  Venezuela,  and  the  petitioning  company  alleges  that  it  was 
in  view  of  the  peculiar  conditions  existing  in  Venezuela  that  article 
12  of  the  concession  was  drawn,  and  that  the  article  as  at  present 
worded  was  conceded  with  the  greatest  reluctance  on  the  part  of 
Venezuela  and  only  after  the  concessionnaire  had  refused  to  invest 
his  money  in  the  concession  without  an  absolute  guaranty  against  a 
higher  rate  of  taxation  than  that  provided  for  under  the  then  existing 
Jaws  of  the  country. 

Moreover,  it  is  to  be  noted  that  the  same  line  of  argument  which 
would  justify  Venezuela  in  imposing  the  increased  hectare  tax  or 
exploitation  tax  and  the  export  and  import  duties  would  also  justify 
Venezuela  in  proceeding  to  the  collection  of  the  tax  of  25  per  cent 
upon  the  net  proceeds  of  the  mine  as  provided  for  in  the  Executive 
decree  of  June  21, 1904  (supra,  p.  121).  Although  no  actual  attempt 
has  been  made  to  enforce  this  provision  against  the  company,  its  en- 
forcement would  seem  to  be  the  natural  and  probable  consequence 
of  the  payment  of  the  other  taxes  on  the  part  of  the  company. 

But,  finally,  it  would  seem  to  be  a  conclusive  argument  against  any 
suggestion  that  the  breach  on  the  part  of  the  Government  of  Vene- 
zuela does  not  go  to  the  essence  of  the  contract  that,  as  has  before 
been  stated,  the  Government  of  Venezuela  defends  the  taxes  levied 
under  the  new  legislation  and  decrees,  not  upon  the  ground  that  these 
taxes  are  permitted  by  the  contract,  not  upon  the  ground  that  article 
12  and  the  other  articles  of  the  contract  in  regard  to  taxes  are  invalid 
as  against  public  policy,  but  upon  the  ground  that  the  contract  does 
not  in  fact  have  any  valid  existence  because  it  was  not  ratified  by  the 
legislative  authority. 

It  would  therefore  seem  clear  that  whether  the  breach  on  the  part 
of  Venezuela  be  viewed  in  the  light  of  practical  conditions,  in  the 
light  of  legal  theory,  or  in  the  light  of  the  grounds  assigned  by  Vene- 
zuela herself,  it  amounts  to  an  express  and  complete  repudiation  of 
the  concession  and  justifies  the  concessionnaire  in  rescinding  the  con- 
tract and  electing  damages. 

A    CONTRACT   CLAIM. 

It  is  objected  that  the  claim  of  the  concessionnaire  is  one  arising 
solely  by  reason  of  a  violation  of  the  terms  of  the  concession  on  the 
part  of  the  Government  of  Venezuela,  this  violation  not  consisting 
in  or  being  accompanied  by  the  seizure  of  any  property  belonging 
to  the  concessionnaire;  in  other  words,  that  the  claim  in  the  present 
case  arises  entirely  from  a  breach  of  contract  not  associated  with  any 
tortious  act — that  it  is  a  pure  contract  claim.  And  it  is  objected  that 
according  to  the  principles  of  international  law  and  the  enlightened 
practice  of  civilized  nations  such  a  claim  furnishes  no  ground  for 
international  reclamations. 

It  is  admitted  that  there  is  a  very  considerable  body  of  practice 
which  lends  more  or  less  support  to  this  view  and  renders  it  neces- 


108  WBONGS   DONE  AMEBICAN   CITIZENS  BY  VENEZUELA. 

sary  to  examine  the  question  briefly  from  the  standpoint  of  principle 
as  well  as  practice. 

ON   PRINCIPLE. 

It  is  believed  that  in  the  abstract  there  is  no  particular  reason  why 
a  nation  should  intervene  in  order  to  protect  its  citizens  who  have 
suffered  tortious  injury  at  the  hands  of  a  foreign  nation  and  refuse 
to  take  similar  steps  in  behalf  of  its  citizens  who  have  suffered  from 
the  repudiation  of  contractual  obligations.  In  each  case  the  loss  is 
a  property  loss,  and  the  consequences  in  one  case  are,  it  would  seem, 
just  as  apt  to  be  disastrous  as  in  the  other.  It  can  hardly  be  said,  as 
is  sometimes  suggested,  that  in  one  case  the  loss  is  forced  upon  the 
citizen  in  spite  of  everything  which  he  can  do  to  prevent  it,  whereas 
in  the  other  he  voluntarily  enters  into  contractual  relations  with  th& 
foreign  nation  or  its  citizens;  for  there  would  not  seem  to  be  much 
difference,  so  far  as  the  maxim  volanti  non  fit  injuria  is  concerned, 
between  the  citizen  of  State  A  who  goes  into  State  B,  enters  into 
contracts  with  the  state  or  its  citizens,  acquires  property  as  a  result 
of  these  contracts,  and  then  is  tortiously  deprived  of  his  property, 
and  the  citizen  who  is  so  unfortunate  as  to  suffer  from  the  breach 
of  the  contract  whereby  he  hoped  to  acquire  property.  Each  has 
voluntarily  gone  within  the  jurisdiction  of  a  foreign  state  and  ac- 
quired property  rights  there.  The  precise  method  by  which  they 
have  been  deprived  of  these  rights,  so  Ions:  as  it  be  illegal,  would  not 
seem  to  be  material  as  a  matter  of  principle.  And  to  this  effect  is 
the  opinion  of  the  late  W.  E.  Hall  : 

Fundamentally,  however,  there  Is  no  difference  in  principle  between  wrongs 
inflicted  by  breach  of  a  monetary  agreement  and  other  wrongs  for  which  the 
state,  as  itself  the  wrongdoer,  is  immediately  responsible.  The  difference 
which  is  made  In  practice  is  in  no  sense  obligatory ;  and  it  is  open  to  govern- 
ments to  consider  each  case  by  itself  and  to  act  as  seems  well  to  them  on  its 
merits.     (International  Law,  nth  ed.,  p.  281.) 

(See  also  Martens;  Droit  des  Gens,  299,  liv.  3,  ch.  3;  Phillimore, 
vol.  2,  p.  8.  See  also  opinion  of  Findlay,  Commissioner,  for  the  Com- 
mision,  in  the  case  or  Melville  E.  Day  and  David  E.  Garrison,  as 
surviving  executors  of  Cornelius  K.  Garrison,  v.  Venezuela,  No.  38, 
United  States  and  Verezuelan  Claims  Commission,  Convention  oi 
December  5,  1885,  Moore's  International  Arbitrations,  vol.  4,  p. 
3554.) 

The  attitude  of  the  English  Government  has  been  in  harmony  with 
the  view  of  the  law  expressed  in  the  above  quotation  from  Hall. 
The  English  policy  and  the  reasons  upon  which  it  is  founded  were 
laid  down  in  1848  by  Lord  Palmerston  in  a  circular  addressed  to  the 
British  representatives  in  foreign  states.  (See  Hall,  5th  ed.,  note 
281-282.)  In  this  circular  Lord  Palmerston  asserts  the  right  to 
intervene  for  the  protection  of  contract  claims,  especially  tor  the 
protection  of  British  subjects  who  are  holders  of  the  financial  obli- 
gations of  foreign  governments,  but  states  that  as  a  matter  of  policy, 
and  in  order  to  discourage  British  subjects  from  such  questionable 
investments  and  induce  them  to  invest  their  capital  at  home  in  pro- 
ductive industries,  the  Government  had  ordinarily  declined  to  inter- 
vene for  their  protection.  (See  also  instructions  of  Lord  John  Rus- 
sell to  Sir  C.  Wyke,  March  30.  1861,  British  State  Papers,  1861,  238, 
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in  which  he  reasserts  the  right  of  the  Government  to  intervene  in 
such  cases.  This  doctrine  was  more  lately  reaffirmed  bv  Lord  Salis- 
bury.    See  the  Times  of  January  7,  1880;  Hall,  note,  5th  ed.,  p.  283.) 

THE  PRACTICE  OF  THE  UNITED  8TATES. 

On  the  other  hand,  the  general  practice  of  the  United  States  has 
been  not  to  intervene  in  such  cases,  except  unofficially  by  way  of 
good  offices.  The  broad  and  general  terms,  however,  in  which  this 
policy  has  been  announced  may  seem,  by  inference,  at  least,  to  deny 
the  right  as  well  as  to  question  the  expediency  of  such  intervention. 
(See  opinion  of  Findlay,  Commissioner,  supra,  Moore's  International 
Arbitrations,  vol.  4,  p.  3555.  See  Moore's  International  Law  Digest, 
sec.  995,  headed  "  Contract  claims  not  as  a  rule  officially  presented.' 
See  especially  Mr.  John  Quincy  Adams,  Secretary  of  State,  to  Mr. 
Salmon,  April  29,  1823,  Moore's  International  Law  Digest,  vol.  6,  p. 
708 ;  Mr.  Bayard,  Secretary  of  State,  to  Mr.  Bispham,  June  25,  1885, 
Moore's  International  Law  Digest,  vol.  6,  p.  716.) 

There  are  not  wanting,  however,  expressions  on  the  part  of  the 
Department  of  State  which  would  seem  to  take  a  different  view  of 
the  matter,  and  to  place  the  refusal  of  our  Government  to  intervene 
in  such  cases  upon  grounds  of  expediency  rather  than  to  explain  it 
as  based  upon  settled  principles  of  international  law.  (See  Mr. 
Madison,  Secretary  of  State,  to  Mr.  Livingston?  minister  to  France, 
October  27,  1803,  Moore's  International  Law  Digest,  vol.  6,  p.  707.) 
It  must  be  admitted,  however,  that  whether  the  course  of  this  Gov- 
ernment is  the  result  of  settled  convictions  regarding  the  legal  ques- 
tion involved  or  referable  rather  to  temporary  considerations  of 
policy,  the  Department  of  State  has  maintained  with  reasonable 
consistency  that  there  is  a  solid  and  substantial  distinction  between 
intervention  in  behalf  of  citizens  whose  claims  result  from  breach  of 
contract  and  those  whose  claims  sound  in  tort. 

The  following  extract  from  a  letter  dated  the  11th  of  November, 
1847,  addressed  by  the  Department  to  Vice-President  Dallas,  in 
answer  to  an  application  made  by  him  in  behalf  of  an  American 
citizen,  which  letter  was  carefully  considered  and  adopted  by  the 
President  and  his  entire  Cabinet,  and  which  was  subsequently  incor- 
porated into  an  instruction  by  Mr.  Buchanan  when  Secretary  of  State, 
may  be  said  fairly  to  represent  the  general  attitude  of  this  Govern- 
ment: 

It  has  been  the  practice  of  this  Department  to  confine  its  official  action  in  the 
recovery  of  indemnity  from  foreign  Governments  to  tortious  acts  committed 
under  their  authority  against  the  persons  and  property  of  our  citizens.  In  the 
case  of  violation  of  contract  the  rule  has  been  not  to  interfere,  unless  under 
very  peculiar  circumstances,  and  then  only  to  instruct  our  diplomatic  agents 
abroad  to  use  their  good  offices  in  behalf  of  American  citizens  with  the  Gov- 
ernments to  which  they  are  accredited.  The  distinction  between  claims  arising 
from  torts  and  from  contracts  is,  I  believe,  recognized  by  all  nations,  and  the 
reasons  for  this  distinction  will  readily  occur  to  your  own  mind. 

The  adherence  of  the  Department  to  this  view  has  not,  however, 
been  universal  and  without  exception.  Repeatedly,  in  negotiating 
agreements  for  an  international  commission  to  pass  upon  claims  held 
by  United  States  citizens  against  foreign  Governments,  and  vice 
versa,  language  has  been  used  sufficiently  broad  to  cover  claims  aris- 
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ing  out  of  contract  as  well  as  claims  arising  out  of  tort,  and  this  lan- 
guage has  been  construed  by  the  commissions  in  this  liberal  sense. 

International  commissions  have  frequently  allowed  claims  based  on  the  in- 
fraction of  rights  derived  from  contracts  where  the  denial  of  justice  was  prop- 
erly established.  This  was  done  under  the  convention  between  the  United 
States  and  Mexico  of  April  11,  1839 ;  by  the  commission  under  the  act  of  Con- 
gress of  March  3,  1849,  to  carry  into  effect  the  Treaty  of  Guadalupe  Hidalgo; 
by  the  commission  under  the  treaty  between  the  United  States  and  Great  Brit- 
ain of  February  8,  1853:  by  the  commission  under  the  convention  between  the 
United  States  and  Peru  of  January  12,  1863 ;  by  the  commission  under  the  con- 
vention between  the  United  States  and  Mexico  of  July  4,  18G8 ;  and  by  the  com- 
mission under  the  convention  between  the  United  States  and  Venezuela  of  De- 
cember 5,  1885.     (Moore's  International  Law  Digest,  vol.  6,  p.  718.) 

A  typical  example  of  the  language  under  which  these  rulings  have 
been  made  is  the  United  States  and  Venezuelan  Claims  Commission 
Convention  of  December  5,  1885,  which  provided  for  the  settlement  of 
u  all  claims  on  the  part  of  corporations,  companies,  or  individuals, 
citizens  of  the  United  States,  against  the  Government  of  Venezuela, 
which  may  have  been  presented  to  their  Government,  or  to  its  lega- 
tion at  Caracas,  before  the  1st  day  of  August,  1868."  This  language 
was  held  to  be  broad  enough  to  include  contract  claims.  (See  also 
the  interesting  early  case  of  the  commission  for  the  settlement  of 
claims  between  the  United  States  and  Spain,  arising  out  of  the  treaty 
of  February  22, 1819,  Moore's  International  Law  Digest,  vol.  6,  p.  717. 
See  opinion  of  Mr.  Adams,  Secretary  of  State,  in  his  letter  of  March 
9, 1822,  as  to  the  meaning  of  the  term  "  claims  "  as  used  in  that  treaty, 
Moore's  International  Arbitrations,  vol.  4,  p.  3630.) 

It  therefore  appears  that  notwithstanding  its  general  policy  of 
nonintervention  in  cases  of  contract  claims,  the  Department  of  State 
has  repeatedly  negotiated  special  conventions  with  other  governments 
providing  for  the  submission  of  such  claims  to  arbitration.  These 
cases  are  treated  by  Mr.  Moore  in  his  International  Law  Digest  in 
section  996,  entitled  "  Exception  where  diplomacy  is  the  only  method 
of  redress."  It  would  seem,  however,  that  although  it  may  well  be 
true  that  after  such  a  convention  is  negotiated  it  furnishes  the  only 
recourse  of  an  American  citizen  who  holds  contractual  claims  against 
the  government  in  question,  the  claimant  was  in  as  good  a  position  as 
any  other  contract  claimant.  These  cases  would  seem  to  hold  that 
when  it  seems  convenient  and  expedient  to  arrange  for  the  settlement 
of  contractual  claims  by  a  diplomatic  arrangement  this  Government 
does  not  hesitate  to  take  this  course. 

Again,  it  is  suggested  by  Mr.  Moore,  in  his  section  997,  entitled 
"  Confiscatory  breaches  of  contract,"  that  an  exception  to  the  gen- 
eral policy  of  nonintervention  in  contract  claims  seems  to  arise  in 
cases  in  which  the  breach  of  contract  also  amounts  to  a  tort  and  a 
confiscation  of  tangible  property.  This  suggestion  is  of  very  con- 
siderable value  in  explaining  and  classifying  the  instances  of  inter- 
vention in  contract  cases.  This  intervention,  naturally,  is  most  likely 
to  occur  in  flagrant  cases  (Thornton,  umpire,  in  Treadwell's  Case, 
Moore's  International  Arbitrations,  p.  3469),  and  the  cases  in  which 
the  breach  of  contract  amounts  to  a  tort  and  a  confiscation  of  prop- 
erty are  naturally  apt  to  be  the  most  flagrant.  This  section  oy 
Mr.  Moore  contains  numerous  illustrations  of  tortious  breaches  of 
contract,  so  to  speak,  and  many  more  cases  are  found  in  Chapter 
LXIII  in  his  International  Arbitrations,  entitled  "  Contract  claims." 
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It  is  believed,  however,  that  a  number  of  the  cases  discussed  by 
Mr.  Moore  in  this  latter  section  are  cases  of  simple  breach  of  con- 
tract in  which,  so  far  as  the  record  shows,  there  was  no  tortious 
element.  (See  Venezuelan  Bond  Cases,  4  Moore's  International 
Arbitrations,  pp.  3616-3631,  3651.)  A  number  of  these  cases  appear 
to  be  cases  growing  out  of  a  simple  breach  of  contract,  nonpayment 
for  supplies  furnished,  or  services  rendered.  (The  Idler  Case,  etc. 
See  the  Hermon  Case,  4  Moore's  International  Arbitrations,  p.  3425, 
supplies  to  a  war  vessel;  the  Hunter  Case,  4  Moore's  International 
Arbitrations,  p.  3426,  war  supplies;  Eckford's  Case,  4  Moore's  Inter- 
national Arbitrations,  p.  3429;  Parrott's  Case,  4  Moore's  Inter- 
national Arbitrations,  p.  3429;  Meade's  Case,  4  Moore's  Interna- 
tional Arbitrations,  p.  3430;  Underbill's  Case,  4  Moore's  Inter- 
national Arbitrations,  p.  3433 ;  Ulrick's  Case,  4  Moore's  International 
Arbitrations,  p.  3434 ;  Eldredge's  Case,  4  Moore's  International  Ar- 
bitrations, p.  3460;  Manasse  &  Company's  Case,  4  Moore's  Interna- 
tional Arbitrations,  p.  3462;  Iturria's  Case,  4  Moore's  International 
Arbitrations,  p.  3464;  Steelman's  Case,  4  Moore's  International  Ar- 
bitrations, p.  3465;  Walter's  Case,  4  Moore's  International  Arbitra- 
tions, p,  3567 ;  Trumbull's  Case,  4  Moore's  International  Arbitrations, 
p.  3569;  or  for  expenses  incurred  on  the  faith  of  the  agreement  of 
the  defendant  Government,  Union  Loan  Company's  Case,  4  Moore's 
International  Arbitrations,  p.  3434.) 

Among  historic  instances  of  intervention  on  the  part  of  other 
countries  in  behalf  of  contract  claims  may  be  mentioned  the  inter- 
vention of  France  and  England  in  Mexico  for  the  protection  of 
Mexican  bondholders,  and  the  recent  intervention  of  Germany, 
England,  and  Italy  by  bombardment  and  blockade  in  Venezuela  on 
behalf  as  well  of  claimants  holding  contractual  claims  as  those  claim- 
ing on  account  of  torts. 

CONTRACTS    WITH    FOREIGN    GOVERNMENTS. 

It  will  be  noted  that  almost  all  of  the  cases  above  noted  in  which 
recovery  has  been  allowed  before  an  international  tribunal  upon  a 
contract  claim  in  accordance  with  the  terms  of  the  convention  set- 
ting up  the  commission  have  been  cases  of  contract  claims  not  against 
individuals,  but  against  governments,  and  it  is  easy  to  see  that  while 
adhering  in  general  to  the  policy  of  nonintervention  in  cases  of  con- 
tract claims,  special  reasons  exist  for  such  interference  in  case  of  the 
claims  of  an  American  citizen  against  a  foreign  government,  espe- 
cially if  that  government  be  one  which  exercises  arbitrary  powers. 
This  distinction  was  pointed  out  by  Secretary  Cass,  when  he  said : 

When  citizens  of  the  United  States  go  to  a  foreign  country,  they  go  with  an 
implied  understanding  that  they  are  to  obey  its  laws  and  submit  themselves 
in  good  faith  to  its  established  tribunals.  When  they  do  business  with  its 
citizens  or  make  private  contracts  there,  it  is  not  to  be  expected  that  either 
their  own  or  the  foreign  government  is  to  be  made  a  party  to  this  business  or 
these  contracts,  or  would  undertake  to  determine  any  dispute  to  which  they 
give  rise.    *    *    * 

The  case  is  different  when  the  foreign  government  becomes  itself  a  party  to 
important  contracts,  and  then  not  only  fails  to  fulfill  them  but  capriciously 
annuls  them  to  the  great  loss  of  those  who  have  invested  their  time,  labor,  and 
capital  In  their  reliance  upon  its  good  faith  and  justice.  (2  Wharton's  Digest 
of  International  Law,  sec.  230,  p.  615;  Mr.  Cass,  Secretary  of  State,  to  Mr. 
Dimitry,  May  3,  I860,  MSS.  Inst.  Am.  State.) 
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(See  also  the  opinion  of  the  majority  of  the  tribunal  in  the  El 
Triunfo  Case;  Hall,  International  Law,  5th  ed.,  p.  279.) 

ABBITRABV    GOVERNMENTS. 

No  principle  of  international  law  is  more  fundamental  or  better 
established  than  the  absolute  equality  of  states  or  international  per- 
sons. Russia  and  Geneva  are  equal.  It  must  be  admitted,  however, 
that  as  a  matter  of  fact  nations  are  no  more  equal  in  their  ideals  and 
standards  of  justice  than  are  individuals,  and  that  an  exception  which 
suggests  intervention  in  case  of  contract  claims  in  case  of  flagrant 
injustice  may  easily  come  in  practice  to  mean  a  tendency  toward 
intervention  in  the  case  of  nations  whose  arbitrary  methods  and  im- 
perfect standards  of  justice  give,  in  fact,  the  most  frequent  occasion 
for  such  intervention.  This  proposition  again  is  clearly  and  em- 
phatically stated  by  Secretary  Cass  in  his  instruction  to  Mr.  Lamar, 
minister  to  Central  America,  No.  9,  July  25,  1858,  when  he  said: 

In  countries  where  well-defined  and  established  laws  are  in  operation,  and 
where  their  administration  is  committed  to  able  and  independent  judges,  cases 
will  rarely  occur  where  such  intervention  will  be  necessary.  But  these  ele- 
ments of  confidence  and  security  are  not  everywhere  found,  and  where  that  is 
unfortunately  the  case  the  Tutted  States  are  called  upon  to  be  more  vigilant  in 
watching  over  their  citizens,  and  to  interpose  efficiently  for  their  protection 
when  they  are  subjected  to  tortious  proceedings  by  the  direct  action  of  the  gov- 
ernment or  by  its  indisposition  or  inability  to  discharge  its  duties. 

******* 

*  *  *  What  the  United  States  demand  is  that  in  all  cases  where  their  citi- 
zens have  entered  into  contracts  with  the  proper  Nicaraguan  authorities,  and 
questions  have  arisen,  or  shall  arise,  respecting  the  fidelity  of  their  execution,  no 
declaration  of  forfeiture,  either  past  or  to  come,  shall  possess  any  binding  force 
unless  pronounced  in  conformity  with  the  provisions  of  the  contract,  if  there 
are  any,  or  if  there  is  no  provision  for  that  purpose,  then  unless  there  has 
been  a  fair  and  impartial  investigation  in  such  a  manner  as  to  satisfy  the 
United  States  that  the  proceeding  has  been  just  and  that  the  decision  ought  to 
be  submitted  to.  Without  some  security  of  this  kind,  this  Government  will  con- 
sider itself  warranted,  whenever  a  proper  case  arises,  in  interposing  such 
means  as  it  may  think  justifiable,  in  behalf  of  its  citizens  who  may  have  been 
or  who  may  be  injured  by  such  unjust  assumption  of  power.  (Moore's  Inter- 
national Law  Digest,  vol.  6,  pp.  723,  724.) 

In  this  connection  it  should  be  noted,  however,  that  in  a  case  which 
very  closely  resembles  the  one  under  discussion,  the  case  of  the 
Champerico  and  Northern  Transportation  Company  of  Guatemala, 
the  ordinary  rule  was  applied.  In  that  case  the  Guatemalan  Gov- 
ernment entered  into  a  contract  with  certain  citizens  of  the  United 
States  for  the  building  of  a  railway  from  Champerico,  on  the  Pacific 
coast,  to  a  town  in  the  interior.  By  this  contract  the  Government 
agreed  to  grant  a  subvention  of  $700,000  in  bonds,  payable  at  the 
Champerico  custom-house,  for  25  per  cent  of  the  duties  there  col- 
lected, as  well  as  not  to  make  any  concession  for  a  competing  line  of 
railway  within  a  certain  distance  for  the  term  of  twenty-five  years. 
Subsequently,  the  Guatemalan  Government  violated  two  essential 
features  of  the  contract — the  agreement  to  receive  the  bonds  at  the 
custom-house  and  the  guaranty  against  competing  roads  within  15 
leagues — and  for  these  breaches  of  contract  the  petitioner  asked  re- 
dress. Secretary  Bayard  followed  the  usual  rule  and  instructed  the 
American  minister  merely  to  use  his  unofficial  good  offices.  (Moore's 
International  Law  Digest,  vol.  6,  p.  726.) 
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There  is,  however,  good  authority  for  the  proposition  that  the 
general  practice  of  nonintervention  by  this  Government  in  contract 
claims  is  subject  to  exceptions  in  cases  of  flagrant  injustice;  that  such 
cases  are  apt  to  exist  where  the  breach  of  contract  in  question 
amounts  also  to  a  tortious  act,  where  the  contract  is  made  directly 
with  some  foreign  government  rather  than  with  a  private  individual, 
and  where  the  government  in  question  is  one  of  those  governments 
which  long  experience  has  shown  has  not  as  yet  developed  ideals  and 
standards  of  justice  equal  to  the  average  standards  of  the  civilized 
world. 

THE    ANALOGY    KETWEEN    PUBLIC    AND    PRIVATE    LAW    AS    REGARDS    THE    ENFORCEMENT 

OF    CONTRACTS. 

It  may  not  be  inappropriate  at  this  point  to  suggest  the  analogy 
between  public  and  private  law  as  regards  the  enforcement  of  con- 
tracts. 

In  the  history  of  municipal  law  we  find  that  the  punishment  of 
crime  preceded  the  enforcement  of  civil  rights.  First  came  the  pun- 
ishment of  crime;  then  came  the  recognition  of  the  tort  and  the  vindi- 
cation of  the  civil  rights  which  are  violated  by  torts.  At  first  torts 
were  regarded  as  quasi  crimes  giving  remedies  to  individuals,  later 
on  as  torts  proper,  and  last  of  all  came  the  conception  of  contract. 

The  law  of  contracts  forms  so  large  a  part  of  our  present  munici- 

{>al  law  that  it  is  hard  to  realize  that  at  one  time  society,  and  even 
aw,  existed  without  any  substantial  recognition  of  the  right  to  con- 
tract. Yet  this  seems  to  have  been  the  fact.  Within  historic  time 
contract  has  slowly  and  painfully  developed  with  the  growth  of 
confidence  among  men.  This  seems  to  have  been  the  way  of  legal 
development  not  only  in  our  law  but  so  far  as  is  known  in  the  law 
of  all  civilized  countries.  (See  Maine's  Ancient  Law,  ch.  9;  Pollock 
and  Maitland's  History  of  Early  English  Law;  Holmes's  Lecttires 
on  the  Common  Law.) 

Contracts  evidenced  by  the  seal  of  the  party  charged,  or  by  other 
formal  solemnity,  were  among  the  first  to  be  recognized  and  enforced. 
Again,  the  executed  contract  of  sale,  where  the  property  was  deliv- 
ered and  the  money  paid,  seems  to  be  among  the  first  contracts  that 
the  law  of  Rome  or  of  England  took  upon  itself  to  protect.  Then 
the  courts  began  to  enforce  a  half-executed  sale,  especially  if  the 
vendor  proved  a  delivery  and  a  promise;  the  burden  was  upon  the 
vendee  to  show  payment.  And  in  England,  after  a  long  and  inter- 
esting struggle,  lasting  from  the  time  of  Henry  IV  to  the  time  of 
Henry  VII,  the  courts  concluded  to  enforce  mutual  oral  promises 
without  other  consideration  and  unexecuted — the  consensual  con- 
tracts of  the  civil  law.  The  old  yearbooks  are  full  of  the  history  of 
this  struggle  and  show  the  slow  degrees  by  which  our  modern  law 
of  contract  emerged  from  a  state  of  civilization  which  demanded 
the  obvious  wrong  of  a  forcible  tort  before  the  wheels  of  justice  were 
set  in  motion. 

If  the  general  analogy  between  man  and  the  race,  between  public 
and  private  law,  obtains  in  the  case  of  the  development  of  the  right 
of  contract  and  the  remedy  for  its  breach,  we  should  expect  to  nnd 
public  law  following  the  iines  of  development  of  municipal  law  in 
this  as  in  other  respects,  and  such  in  fact  is  the  history  of  public  law 

36568—8.  Doc.  413, 60-1 8 
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on  this  point.  The  recognition  of  the  right  of  a  nation  to  intervene 
in  behalf  of  one  of  its  citizens  within  the  territorial  limits  of  another 
has  followed  the  order  which  we  found  in  the  history  of  private  law. 
First,  the  right  has  been  recognized  in  cases  of  crime  against  the 
person j  second,  in  the  case  of  torts  against  the  person  or  property; 
and  third,  in  the  case  of  breaches  of  contract  resulting  in  gross  in- 
justice, especially  if  these  breaches  have  been  of  a  confiscatory  nature 
amounting  in  fact  to  a  tortious  seizure  of  property.  It  seems,  there- 
fore, not  unreasonable  to  suppose  that  the  future  development  of  in- 
ternational law,  as  its  past  (development,  in  regard  to  the  enforcement 
of  contractual  rights,  will  be  along  the  lines  of  private  law,  and  that 
inasmuch  as  there  seems  to  be  no  difference  in  principle  between  the 
enforcement  of  a  right  growing  out  of  a  contract  and  a  right  growing 
out  of  a  tort,  and  since  in  the  history  of  private  law  the  enforcement 
of  a  right  growing  out  of  a  tort  has  come  first,  to  be  followed  by  the 
enforcement  of  contractual  obligations,  such  should  also  be  the  course 
of  public  law,  and  that  the  public  law  in  the  future,  as  the  municipal 
law  of  the  present,  may  properly  enforce  without  distinction  rignts 
arising  out  of  the  breach  of  contract  and  rights  growing  out  of  the 
tortious  seizure  of  property. 

Moreover,  it  should  be  noted  that  the  gradual  but  sure  substitu- 
tion of  arbitration — that  is,  of  a  judicial  method  for  the  settlement 
of  disputes — for  war  is  removing  any  possible  objections  which  may 
exist  to  the  enforcement  of  contractual  obligations  arising  out  of 
considerations  of  expediency  and  public  policy.  It  has  been  sug- 
gested that  the  policy  of  the  United  States  in  regard  to  this  subject 
has,  in  fact,  been  dictated  by  practical  considerations,  especially  by 
the  fact  that  in  the  times  of  it£  adoption  the  United  States  Navy 
was  a  negligible  quantity.  Certain  it  is  that  our  policy  has  been 
defended  on  the  ground  that  war  was  not  a  proper  method  for  the 
collection  of  debts.  If,  however,  as  seems  certain,  war  is  ultimately 
to  be  replaced  by  a  system  for  the  administration  of  justice  between 
nations,  at  least  as  far  as  relates  to  all  such  minor  questions  as  con- 
tract claims,  there  would  seem  to  be  no  reason  for  making  a  distinc- 
tion between  claims  arising  out  of  contract  and  claims  arising  out 
of  tort. 

It  is  not  contended  that  such  is  the  law  at  present,  but  it  is  sug- 
gested that  if  the  history  of  the  development  of  the  law  shows  that 
such  is  the  tendency  of  the  law,  it  furnishes  a  legitimate  argument 
for  a  liberal  construction  of  the  law  as  it  stands  to-day  in  favor  of 
that  tendency.  For  it  is  surely  proper,  in  so  far  as  we  may  do  so  in 
harmony  with  principle  and  in  furtherance  of  justice  and  equity, 
consciously  to  promote  the  symmetrical  development  of  the  law 
rather  than  to  leave  that  development  to  the  slow  but  sure  agencies 
of  time  and  convenience. 

NO  RESORT  TO  THE  COURTS. 

There  is  no  principle  of  international  law  better  settled  than  that 
which  requires  a  claimant,  in  general,  to  exhaust  the  judicial  reme- 
dies afforded  by  the  local  courts  before  he  has  any  standing  as  an 
applicant  for  diplomatic  intervention  or  before  an  international  tri- 
bunal. The  claim  in  the  present  case  rests  upon  a  contract,  and  if 
the  contract  is  ambiguous  or  needs  interpretation  the  court  is  open 
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to  Crichfield  and  his  associates.  Indeed,  the  claimant  was  informed 
that  the  question  was  a  judicial  one,  and  the  company  was  referred 
to  the  court.  Replying  to  a  petition  from  the  company  of  January 
19,  1905,  the  Venezuelan  Government  said: 

*  *  *  Whereas  by  reason  of  your  petition  referred  to,  the  controversy 
which  has  arisen  between  your  company  and  the  Federal  Exucutive  as  to 
the  grounds  of  the  resolution  made  by  this  Department  on  the  21st  day  of 
June,  1904,  being  still  open,  a  controversy  which  the  Government  believes  to 
have  been  disposed  of  by  the  communication  addressed  to  you  as  attorney 
in  fact  of  the  "  United  States  and  Venezuela  Company  " — the  Federal  Execu- 
tive deems  it  useless  to  continue  the  discussion  on  administrative  lines,  and 
leaves  you  at  liberty  to  apply  to  the  courts  of  justice  in  Venezuela  for  the 
decision  of  the  matter  of  law  to  which  you  refer,  without  prejudice  to  the 
company  continuing  the  exploitation  and  exportation  of  asphalt  as  it  has  been 
doing  up  to  the  present  time,  until  the  matter  of  law  be  decided,  the  Treasury 
Department  reserving  its  right  until  such  time,  to  collect  such  duties  as  the 
Company  may  have  become  obligated  to  pay. 

Nevertheless,  the  claimant  company,  acting  on  the  advice  of  its 
attorneys  that  legal  proceedings  under  the  circumstances  would  be 
perfectly  useless,  has  made  no  attempt  to  assert  its  rights  in  the 
Venezuelan  courts.  There  is,  however,  a  well-defined  exception  to 
the  general  rule  requiring  a  claimant  to  exhaust  judicial  remedies 
as  a  preliminary  to  seeking  diplomatic  relief.  As  Lord  Palmerston 
remarked  in  the  House  of  Commons : 

But  there  may  be  cases  in  which  no  confidence  can  be  placed  in  the  tribunals, 
those  tribunals  being,  from  their  composition  and  nature,  not  of  a  character  to 
inspire  any  hope  of  obtaining  justice  from  them.  It  has  been  said:  "We  do 
not  apply  this  rule  to  countries  whose  governments  are  arbitrary  or  despotic, 
because  there  the  tribunals  are  under  the  control  of  the  government,  and  justice 
can  not  be  had ;  and,  moreover,  it  is  not  meant  to  be  applied  to  nominally  con- 
stitutional governments,  where  the  tribunals  are  corrupt." 

The  same  idea  was  expressed  by  Mr.  Fish  in  his  instruction  to  Min- 
ister Foster,  No.  54,  December  16, 1876,  when  he  said : 

In  cases  of  a  denial  of  justice  the  right  of  intervention  through  diplomatic 
channel  is  allowed,  and  justice  may  as  much  be  denied  when,  as  in  this  case, 
it  would  be  absurd  to  attempt  to  seek  it  by  judicial  process,  as  if  it  were  denied 
after  having  been  so  sought.     (Moore's  International  Law  Digest,  vol.  6,  p.  678.) 

Perhaps,  however,  the  idea  has  never  been  more  briefly  or  more 
clearly  expressed  than  by  Secretary  Fish  when  he  said : 

A  claimant  in  a  foreign  state  is  not  required  to  exhaust  justice  in  such  state 
when  there  is  no  justice  to  exhaust. 

It  should  be  remembered  that  this  statement  was  made  in  regard 
to  Venezuela.  (Mr.  Fish  to  Mr.  Pile,  minister  to  Venezuela,  May  29, 
1873,  Moore's  International  Law  Digest,  vol.  6,  p.  677.) 

It  is  an  unfortunate  fact  that  the  courts  of  Venezuela  do  not  seem 
to  be  the  handmaids  of  justice,  but  rather  the  instruments  of  its 
prostitution.  The  doctrine  of  stare  decisis  seems  to  be  unknown  in 
their  jurisprudence.  A  precedent  may  be  found — it  does  not  need 
to  be;  and  judges  who  hold  their  tenure  at  the  mercy  of  a  military 
chieftain  are  wont  to  lick  the  hand  that  feeds  them.  An  invitation  to 
litigate  under  these  circumstances  is  little  less  than  an  invitation  to 
bankruptcy.  For  a  concrete  illustration  of  the  truth  of  this  state- 
ment reference  may  be  had  to  the  Idler  Case  (4  Moore's  International 
Arbitrations,  pp.  3491-3501),  in  which  the  Venezuelan  Government 
refused  to  obey  the  mandate  of  the  court,  reconstructed  the  court,  and 
secured  a  new  judgment  reversing  the  iormer  judgment  against  the 
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Government.  In  more  recent  times  the  New  York  and  Bermudez 
Company  has  repeatedly  sought  relief  and  redress  in  Venezuelan 
courts,  with  the  result  that  after  years  of  litigation  the  company 
stands  despoiled  of  its  property  while  its  business  rivals,  under  the 
auspices  of  the  Venezuelan  Government,  are  exploiting  the  property 
to  which  it  has  unquestioned  title  and  competing  with  and  under- 
selling it  in  the  American  market  by  selling  its  own  goods  manufac- 
tured at  its  own  factory. 

Merely  calling  a  court  "  a  court  r  does  not  make  it  so,  and  if  the 
courts  of  Venezuela  do  not  administer  justice  in  an  appropriate  case, 
a  resort  to  them  is  an  act  of  folly,  a  luxury*  beyond  the  reach  of  the 
man  of  affairs.  A  court  necessarily  implies  judgment  according  to 
law,  which  presupposes,  in  turn,  that  the  law  ascertained  shall  be 
administered;  that  the  claimant  should  have  an  opportunity  of  pre- 
senting his  case,  and  having  the  case,  when  presented,  decided  upon 
the  evidence  introduced ;  and,  finally,  the  decree,  when  delivered,  must 
be  binding  alike  upon  the  Government  and  private  suitor.  These 
requirements  are  elementary.  The  lack  of  them  negatives  the  exist- 
ence of  a  court  in  the  sense  in  which  that  term  is  ordinarily  used. 
A  resort  to  a  court  and  a  denial  of  justice  in  a  judicial  proceeding 
can  not  be  a  prerequisite  to  diplomatic  action,  if  the  essentials  are 
lacking  to  such  a  degree  that  the  resort  must  of  necessity  be  nugatory. 

THE  CALVO  (LU'SE.  % 

To  preclude  the  claimant  in  this  case  from  relief,  the  Calvo 
clause — "All  the  doubts  and  controversies  arising  from  the  interpre- 
tation and  wording  of  this  contract  shall  be  decided  by  the  courts 
of  the  Republic  of  Venezuela  in  accordance  with  its  laws,  and  in  no 
case  can  they  become  the  foundation  for  international  claims  '' — is 
triumphantly  invoked.  It  is  true  that  the  claimant  company  itself 
waived  all  rights  of  diplomatic  intervention  as  far  as  it  was  con- 
cerned, but  an  unaccredited  agent  may  not  renounce  the  right  or 
privilege  of  the  Government,  and  for  the  purposes  of  this  claim,  and 
the  company  is  nothing  more  than  a  private  citizen.  A  citizen  may 
waive  or  renounce  any  private  right  or  claim  he  possesses;  he  may 
not  renounce  the  right  or  privilege  of  this  Government.  It  is  not 
merely  the  right  and  privilege,  it  is  the  duty,  of  the  Government  to 

f protect  its  citizens  abroad  and  to  see  to  it  that  the  dignity  of  this 
lovernment  does  not  suffer  injury  through  violence  or  indignity  to 
the  private  citizen.  Take  the  case  of  an  act  which  may  at  once  be 
a  tort  and  a  crime:  It  is  a  familiar  doctrine  that  the  injured  party 
may  waive  the  tort;  he  can  not  waive  the  crime.  The  reason  is  that 
he  may  waive  a  right  or  privilege  which  he  possesses  in  his  private 
capacity;  he  can  not  waive  the  right  of  the  public  nor  the  interest 
of  the  public,  because  he  is  not  the  agent  of  the  public  for  such  pur- 
poses. It  therefore  follows  that  this  Government  may  intervene  with 
entire  propriety  to  protect  the  rights  of  its  citizens,  even  although 
such  citizens  have  contracted  away  the  right  to  diplomatic  interven- 
tion in  so  far  as  it  lay  in  their  province. 

THE  LAW  AS  APPLIED  TO  THE  FACTS  IX  THE  PRESENT  CASE. 

As  has  been  already  stated,  the  present  case  is  a  case  of  a  con- 
tract claim  in  which  the  tortious  element  is  lacking.     At  one  time 
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the  Venezuelan  Government  seized  certain  asphalt  belonging  to  the 
company,  but  this  has  been  released  pending  a  settlement  between 
the  Government  and  the  company.  At  other  times  certain  bags  and 
other  supplies  imported  by  the  company  have  been  detained  in  the 
custom-house  on  account  of  a  claim  for  duties  which  the  company 
disputes,  but  these  also  have  been  released  without  prejudice  to  the 
rights  of  either  the  Government  or  the  company,  except  20,000  sacks 
now  held  by  the  customs  authorities  pending  the  payment  of  the 
regular  import  duties  by  the  company.  This  impounding  of  articles 
of  import,  pending  a  dispute  between  the  government  and  the  owner 
as  to  whether  or  not  the  articles  in  question  are  dutiable,  is,  how- 
ever, a  necessary  incident  in  the  customs  administration  of  every 
country  and  can  not  properly  be  deemed  such  a  tortious  seizure  of 
property  as  to  amount  to  a  "  confiscatory  breach  "  of  contract  within 
the  meaning  of  the  words  as  used  by  Professor  Moore.  (See,  supra, 
p.  137,  and  the  cases  collected  by  him.)  This  is  a  case  of  a  clear 
breach  of  contract,  but  not  a  confiscatory  breach. 

According  to  Mr.  Crichfield — and  there  seems  to  be  no  reason  to 
doubt  his  accuracy  on  this  point — the  stipulation  contained  in  the 
concession  that  neither  the  enterprise  nor  the  products  of  its  mines 
were  to  be  burdened  with  any  kind  of  taxes,  except  such  as  were 
prescribed  by  the  then  existing  laws,  was  a  condition  without  which 
he  would  not  have  accepted  the  concession.  He  inserted  this  con- 
dition in  view  of  the  experience  of  other  American  concessionaries 
and  in  order  to  prevent  the  Venezuelan  Government  from  doing 
just  what  it  has  done,  namely,  waiting  until  the  company  had  spent 
its  money  in  Venezuela,  and  it  was  too  late  to  withdraw,  and  then 
stepping  in  and  appropriating  the  profits  of  the  investment.  The 
way  in  which  the  company  fulfilled  its  obligations  under  the  con- 
cession is  thus  described  in  a  supplemental  report  of  the  Hon.  William 
J.  Calhoun,  filed  under  date  of  November  22,  1906 : 

The  company  improved  the  River  Limon  by  blowing  up  rocks,  removing  trees, 
digging  a  canal  at  its  mouth  more  than  half  a  mile  long,  deepening  and  widen- 
ing its  waterways,  and  making  it  navigable  for  some  thirty  miles.  The  com- 
pany also  constructed  the  railroad,  and  at  its  terminus,  on  the  bank  of  the 
River  Limon,  it  built  a  refining  plant,  warehouses,  sawmill,  residences  and 
office  buildings,  erected  houses  for  workmen  and  other  buildings,  and  there 
established  a  village  of  several  hundred  inhabitants,  who  for  the  most  part 
were  in  its  employ.  As  a  result  of  the  enterprise  it  is  said  that  what  was  once 
a  trackless  wilderness  was  opened  up  to  settlement ;  clearings  were  made,  farms 
were  located,  schools  were  established,  and  churches  built.  At  the  mine  another 
village  and  settlement  was  made,  and  farms  were  opened  up  in  that  neighbor- 
hood. In  making  these  improvements  the  company  is  said  to  have  expended 
more  than  six  hundred  thousand  dollars  in  cash. 

The  company  commenced  the  operation  of  its  mine,  its  railroad,  and  its  re- 
finery; it  apparently  conformed  to  its  contract  in  every  particular;  paid  its 
taxes  regularly  and  obeyed  the  laws  of  the  country,  as  became  a  good 
citizen.     *     *     * 

******* 

*  *  *  In  Venezuela,  I  heard  this  company  spoken  of  in  the  highest  terms. 
There  is  no  scandal  and  no  charge  of  bad  faith  attached  to  its  record.     *     *     * 

The  story  told  of  the  construction  of  this  railroad  is  a  thrilling  one.  It  was 
built  through  forests,  swamps,  and  almost  impenetrable  jungles.  Crichfield  and 
his  assistant,  David  Fleming,  spent  months  in  these  swamps  and  jungles,  fight- 
ing against  malarial  fevers,  snakes,  wild  Indians,  and  overcoming  almost  in- 
superable difficulties  of  one  kind  and  other.  It  is  a  story  of  American  courage, 
indomitable  will,  and  triumphant  success. 
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I  was  also  informed  upon  the  most  reliable  authority  that  the  enterprise 
prored  to  be  a  great  help  to  the  section  of  the  country  in  which  it  is  located. 
The  company  employed  hundreds  of  poor  people,  paid  them  good  wages,  estab- 
lished schools,  and  otherwise  contributed  to  the  development  and  progress  of  the 
country.  The  management  kept  clear  of  politics;  and,  although  revolutionary 
forces  oftentimes  invaded  the  property,  the  management  refused  to  pay  trib- 
ute, furnish  supplies,  or  to  otherwise  contribute  thereto.  It  is  apparently  one 
instance,  at  least,  where  an  American  ooncessionnaire  performed  the  obliga- 
tions of  his  contract  in  good  faith;  and  in  the  consideration  of  the  case  the 
Department  may,  I  believe,  rely  upon  that  fact. 

It  appears  to  be  a  case  where  flagrant  injustice  has  been  inflicted 
upon  a  company  which  has  lived  up,  in  good  faith,  to  all  its  obliga- 
tions under  the  concession. 

Again,  as  we  have  seen,  although  the  questions  involved  are  pe- 
culiarly proper  for  the  decision  of  a  judicial  tribunal,  and  although 
the  Venezuelan  Government  has  specifically  invited  the  company  to 
exercise  its  unquestioned  right  of  litigating  in  the  courts  of  Vene- 
zuela, no  such  action  has  been  taken.  The  company  comes  to  the 
Department  without  having  even  attempted  to  seek  relief  through 
the  ordinary  tribunals  of  the  country.  It  is  therefore  plainly  within 
the  rule  which  forbids  diplomatic  action  until  the  ordinary  means  of 
judicial  relief  have  been  exhausted.  It  must  be  remembered,  how- 
ever, in  considering  the  fact  that  this  is  a  contract  claim,  pure  and 
simple,  and  in  considering  the  fact  that  no  resort  has  been  had  to 
the  courts  of  Venezuela,  that  it  is  a  contract  entered  into  in  Vene- 
zuela with  the  Venezuelan  Government,  and  that  the  courts  to  which 
the  claimant  might  be  remitted  are  Venezuelan  courts,  and  that,  as 
Secretary  Fish  said,  it  is  useless  to  attempt  to  exhaust  justice  in  a 
country  where  there  is  no  justice  to  exhaust. 

Under  these  circumstances  it  is  recommended  that  the  Depart- 
ment attempt  to  secure  an  arbitration  of  this  case  before  an  impar- 
tial international  tribunal,  and  in  adopting  this  recommendation  the 
Department  is  only  approving  and  following  the  recommendation 
and  instruction  of  Secretary  Hay,  who,  under  date  of  January  28, 
1905,  recommended  "  an  impartial  arbitration  of  the  cases  of  the 
Bermudez  Company,  Crichneld,  Jaurett,  and  the  revision  of  the 
Olcott  award,  and  the  trial  of  all  these  cases  absolutely  on  their 
merits." 
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THE  NEW  YORK  AND  BERMUDEZ  COMPANY. 


May  24,  1906. 

The  New  York  and  Bermudez  Company  is  the  owner,  by  virtue  of 
certain  titles  hereinafter  discussed,  01  an  asphalt  lake  in  Venezuela 
of  which  it  has  been  dispossessed  by  certain  tortious  acts  of  the  Gov- 
ernment of  Venezuela.  The  company  has  appealed  to  this  Depart- 
ment to  restore  to  it  the  possession  of  its  property,  and  for  damages 
sustained  on  account  of  injuries  suffered  by  reason  of  its.  alleged 
unjust  ejectment  therefrom. 

The  object  of  this  memorandum  is  to  give  a  history  of  the  case,  in- 
cluding what  are  conceived  to  be  its  salient  facts ;  to  show  in  connec- 
tion therewith  the  means  employed  by  various  individuals,  with  the 
apparent  connivance  of  the  Venezuelan  Government,  to  deprive  the 
claimant  company  of  its  rightful  property;  to  show  the  successful 
efforts  of  the  Venezuelan  Government,  following  the  unsuccessful 
attempts  of  its  private  antagonists,  which  have  resulted  in  dispos- 
sessing the  company  of  its  asphalt  lake ;  and  to  submit  certain  recom- 
mendations of  action  to  be  taken  for  relief  of  the  petitioners. 

The  statements  made  herein  are  based  upon  Mr.  Calhoun's  report 
(hereafter  referred  to  as  the  report) ,  which  accompanies  this  memo- 
randum, and  the  diplomatic  correspondence  between  the  Department 
and  our  legation  at  Caracas,  with  an  occasional  reference  to  briefs 
and  arguments  by  claimant  or  its  counsel. 

Statement  of  Facts. 


The  company's  claim  to  ownership  of  the  asphalt  lake  is  based  upon 
three  different  titles,  each  one  lawfully  acquired  from  the  Venezuelan 
Government.    These  titles  are  as  follows  : 

I.   THE   HAMILTON    CONCESSION. 

On  September  15,  1883,  Horatio  R.  Hamilton,  an  American  citizen, 
obtained  from  Guzman  Blanco,  President  of  Venezuela,  a  concession 
or  contract  for  the  exclusive  exploitation  of  asphalt  and  of  the  uncul- 
tivated lands  in  the  State  of  Bermudez. 

Article  I  of  the  concession  gives  "  the  right  to  explore  and  exploit 
the  natural  products  of  the  forests,"  consisting  principally  of  woods 
and  resins,  "  existing  in  the  uncultivated  lands  of  the  State  of  Ber- 
mudez." The  district  of  Barcelona,  comprising  one-third  of  the  ter- 
ritory in  question,  was  excluded  from  the  concession  so  far  as  the 
exploiting  of  its  wood  was  concerned. 

Article  II  grants  "  the  right  to  exploit  the  asphalt  in  the  said 
State  of  Bermudez." 

\7& 
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Articles  III,  IV,  V,  VI,  and  VII  grant  the  right  to  the  importation 
of  machinery,  etc.,  to  be  used  in  the  development  of  the  concession 
and  the  right  to  the  free  navigation  of  rivers,  and  provided  for  a 
duty  on  all  products  of  the  concession. 

Article  VIII  provided  that  the  term  of  the  concession  should  be 
twenty-five  years,  and  that  during  such  period  "  the  Government 
will  not  grant  any  similar  concessions  for  the  State  of  Bermudez  to 
any  other  person/' 

Article  IX  stipulated  that  the  work  should  be  begun  within  six 
months  and  contained  a  provision  for  the  extension  of  this  term  for 
a  like  period.  The  conclusion  of  this  article  contains  the  only  pro- 
vision in  the  contract  for  a  penalty  for  breach  of  conditions,  and  is  as 
follows : 

And  hi  case  of  nonfulfillment  of  any  of  the  stipulations  expressed,  this  will 
annul  the  present  contract  ipso  facto. 

Article  X  provides  that  the  contract  may  l>e  transferred  upon 
notice  in  advance  to  the  federal  executive. 

Article  XI  contains  the  usual  stipulation  that  all  doubts  and  con- 
troversies arising  under  the  contract  should  be  settled  by  the  courts 
of  Venezuela  in  accordance  with  its  laws. 

The  entire  text  of  the  concession  is  to  be  found  on  pages  5  and  0 
of  the  report. 

A  "  first  additional  article  "  was  entered  into  on  October  19,  1883, 
as  follows: 

According  to  the  provisions  made  in  Article  V  this  present  article  fixes  the 
duties  which  Mr.  Horatio  R.  Hamilton  shall  pay  for  the  wood  he  may  exploit 
or  export  thus:  For  every  991H  kilograms  of  dyewoods,  3  bolivars;  and  for 
every  999$  kilograms  of  building  woods,  2  bolivars  50  centimes. 

The  Hamilton  contract  and  the  additional  article  were  approved 
by  the  federal  congress  June  5,  1884.  This  article  was  approved  by 
President  Crespo  on  June  (>,  1884.  The  concession  and  its  supple- 
ment were  published  in  the  Official  Gazette  July  21,  1884,  No.  3300, 
and  thereby  had  the  force  and  effect  of  law. 

On  May  30,  1884,  prior  to  the  foregoing  approval  of  Congress,  a 
"  second  additional  article  "  was  entered  into  by  Hamilton  and  the 
minister  of  fomento,  as  follows: 

Hamilton  binds  himself  to  channel,  for  exportation  and  importation,  one  or 
more  of  the  rivers  of  the  State  of  Bermudez,  beginning  witli  Cano  Colorado 
and  Guarapiche,  as  far  as  Maturin.  The  Government  grants  him  the  exclusive 
right  of  navigation  on  the  rivers  that  he  may  channel,  collecting  a  tax  that  will 
be  fixed  by  agreement  with  the  Government  upon  the  ships  of  boats  which  may 
navigate  therein,  as  soon  as  the  rivers  shall  be  channeled. 

He  will  have  the  same  rights  in  case  of  his  constructing  a  railroad. 

This  article  was  not  attached  to  the  contract  when  the  latter  re- 
ceived the  approval  of  Congress.  The  second  additional  article  has 
never  received  specific  approval. 

Hamilton  applied  for  and  was  granted  several  extensions  of  time 
within  which  to  begin  work,  the  last  one  being  given  in  considera- 
tion of  the  payment  by  Hamilton  of  2,000  bolivars,  which  was  in- 
terpreted to  run  until  April  30,  1886. 

On  October  24,  1885,  the  New  York  and  Bermudez  Company  was 
incorporated  under  the  laws  of  New  York,  and  on  November  16, 
1885,  Hamilton  assigned  his  contract  to  them,  including  the  "  addi- 
tional articles"  thereof.     (Report,  p.  7.)     This  assignment  was  ap- 
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proved  by  the  Venezuelan  Government,  December  9,  1885.  (Report, 
p.  7.)  Iso  exception  seems  to  have  been  taken  to  the  fact  that  the 
Government's  approval  was  obtained  after  instead  of  before  the 
assignment. 

The  company  immediately  began  the  performance  of  its  contract. 
(Report,  p.  7.)  Mr.  A.  H.  Carner,  one  of  the  directors  of  the  com- 
pany, soon  superseded  Hamilton  as  manager,  and  not  long  afterwards 
the  exploitation  of  the  timber  and  the  products  of  the  forest  was 
abandoned  and  the  company  directed  its  efforts  solely  to  the  develop- 
ment of  the  asphalt  deposit.  This  deposit,  the  Bermudez  Lake,  so 
called,  is  situate  in  the  municipality  of  Union,  district  of  Benitez,  sec- 
tion of  Cumana,  State  of  Bermudez.  It  covers  about  1,000  acres.  It 
is  located  about  11  kilometers  on  a  direct  line  southeast  of  Guariquen, 
at  an  elevation  of  about  5  meters  above  the  sea  level.  It  is  the  only 
deposit  of  asphalt  in  that  locality. 

2.    THE    MINING    TITLE. 

Mr.  Carner,  as  secretary  of  the  New  York  and  Bermudez  Com- 
pany, hereafter  called  the  Bermudez  Company,  or  the  company, 
made  application  in  1888  under  the  law  of  mines  to  obtain  a  mining 
title  to  the  asphalt  deposit.  This  law  provided  that  any  person  who 
had  discovered  a  mine  should  file  written  notice  with  the  president 
of  the  State  in  which  the  mine  was  located,  describing  it.  The 
president  then  appointed  two  experts  to  verify  the  discovery  and 
make  a  report,  upon  the  receipt  of  which  the  State  president  granted 
a  provisional  title  for  two  years.  Application  for  a  definitive  deed 
was  then  made  to  the  National  President,  and  if  the  preliminary 
proceedings  were  found  to  be  regular  a  final  deed  wras  granted,  good 
for  ninety-nine  years.  It  was  necessary,  if  the  mine  was  located  on 
wild  lands  and  the  applicant  desired  a  title  to  a  part  thereof  in  con- 
nection with  the  working  of  his  mine,  to  comply  also  with  the  law 
relating  to  wild  lands  and  to  secure  a  wild-land  title.  The  mine 
was  a  property  distinct  from  the  land.  Article  XIII  of  the  mining 
law  provided  that  mining  properties  should  be  clearly  marked  by 
footpaths  and  with,  posts  at  all  projecting  or  retreating  angles  of 
their  boundaries. 

The  decree  of  the  president  of  the  State  of  Bermudez  granting 
provisional  title  to  Mr.  Carner  is  dated  October  22,  1888.  It  recites 
that  the  location  of  the  mine,  as  taken  from  the  report  of  the  inspec- 
tor of  mines,  was  as  follows : 

At  a  distance  of  20  kilometers  to  the  southeast  of  the  village  of  Guariquen, 
and  180  meters  above  the  level  of  the  sea ; 

and  that  it  was  a  vast  surface,  of  a  circular  shape,  all  in  swampy 
lands,  over  which  were  found  large  deposits  of  asphalt. 

On  December  5,  1888,  the  President  of  the  Republic  and  the  Fed- 
eral Council  resolved  "  that  the  definitive  title  of  property  to  the  said 
asphalt  mine  be  granted  for  ninety -nine  years  in  favor  of  Mr.  A.  H. 
Carner,  secretary  of  the  New  York  and  Bermudez  Company."  On 
December  7, 1888,  a  definitive  deed  was  executed  in  which  the  location 
of  the  property  is  described  as  follows : 

In  the  jurisdiction  of  the  Parish  Union,  village  of  Guariquen,  section  of 
Cumana,  of  the  State  of  Bermudez,  at  a  distance  of  20  kilometers  to  the  south- 
east of  the  said  village  of  Guariquen,  and  at  180  meters  above  the  level  of  the 
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There  is  not  the  slightest  doubt  that  Mr.  Carner  acquired  this  title 
for  the  use  of  the  company,  but  in  order  to  avoid  any  question  as  to 
whether  the  mining  title  was  held  by  Mr.  Carner  personally  or  in 
his  representative  capacity,  he  and  his  wife  made  an  assignment  of 
said  title  to  the  company  on  August  1,  1893. 

3.   THE   WILD-LANDS  TITLE. 

Concurrently  with  the  proceedings  to  obtain  the  mining  title,  Mr. 
Carner  began  proceedings  to  acquire  title  to  the  wild  lands  surround- 
ing and  including  the  asphalt  lake. 

According  to  the  law  of  wild  lands  certain  formalities  were  to  be 
observed  in  order  to  obtain  title  thereto.  It  was  provided  that  the 
purchaser  should  pay  the  expense  of  the  final  survey;  that  the  sur- 
veyor should  draw  a  topographical  plan  showing  the  location,  ex- 
tent, and  limit  of  the  land,  after  which  an  appraisal  should  be  made 
of  its  value,  and  that  this  price  should  be  paid  by  the  prospective 
grantee  in  cash  or  in  bonds  at  their  market  value. 

On  October  8,  1888,  Mr.  Carrier  applied  for  a  wild-lands  title, 
stating  that  he  was  secretary  of  the  Bermudez  Company,  which  had 
taken  the  necessary  steps  to  acquire  a  provisional  title  to  certain 
asphalt  mines  in  the  State  of  Bermudez — 

on  a  road  constructed  by  the  company  toward  the  southeast,  for  a  distance  of 
20  kilometers  from  Guariquen,  up  to  a  house  belonging  to  the  company  and 
situate  on  this  road,  over  a  little  hill  before  getting  to  a  wooden  bridge  which 
leads  to  the  surface  of  the  asphalt  deposit,  and  the  boundaries  of  which  are  by 
the  north,  south,  east,  and  west  mangrove  trees  and  swamps. 

And  he  asked  for  a  title  to  the  "  wild  lands  that  comprise  the  mines 
already  mentioned  for  the  use  of  exploitation  Work." 

A  survey  was  made  and  a  map  was  drawn  by  the  Government  sur- 
veyor, Mombello.  The  lands  were  described  as  being  180  meters 
above  sea  level — a  mistake  of  fact  which  led  to  complications,  the 
lake  being  actually  but  a  few  feet  above  the  level  of  the  sea.  An 
appraisement  was  made  of  the  property,  which  embraced  about  14 
Rqunro  miles,  at  3,792  bolivars.  This  sum  was  paid  in  bonds  at  their 
face  value — not  the  market  value,  as  required  by  law — but  there  was 
no  concealment  of  this  manner  of  payment,  the  consideration  appear- 
ing upon  the  face  of  the  grant,  and  no  objection  that  full  payment 
had  not  been  made,  and  on  .December  14,  1888,  a  final  deed  was 
grunted  to  the  lands  u  in  favor  of  the  New  York  and  Bermudez  Com- 
pany."    (Report,  p.  14.) 

The  company  therefore  asserts  its  right  to  the  asphalt  lake  by  virtue 
of  the  Hamilton  concession,  giving  it  the  exclusive  right  to  exploit 
asphalt  in  the  State  of  Bermudez  for  twenty-five  years  from  Sep- 
tember 1ft,  188JI;  second,  the  right  to  exploit  the  asphalt  lake  for 
ninety-nine  years  from  December  14,  1888,  under  the  mining  title; 
and,  third,  under  the  wild-lands  title,  the  fee  simple  to  the  lands  sur- 
rounding and  covered  by  the  lake. 

A  detailed  statement*  of  the  proceeding  in  connection  with  the 
land  ami  mining  titles  is  given  because  their  validity  was  assailed  by 
the  opponents  of  the  company  in  the  Warner-Quinlan  suit,  hereafter 
mentioned.  The  final  division  of  the  court  in  that  case  was  based 
upon  an  entirelv  different  miestion  and  the  result  was  that  the  land 
and  mining  titles  remained  unaffected  by  the  proceedings.    These 
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titles  have  never  been  impeached  by  the  Venezuelan  Government  and 
they  remain  in  the  same  force  to-day  that  they  had  when  granted, 
except  that  they  have  been  strengthened  by  many  governmental  affir- 
mations of  their  validity. 

II. — Efforts  to  Oust  Company  from  its  Holdings. 

a. — efforts  of  individuals. 

1.    TUB  FKMC1DAD   CLAIM. 

On  January  28,  1897,  four  Venezuelans  took  steps  to  acquire  title 
to  the  asphalt  lake  owned  by  the  Bermudez  Company,  as  hereinbe- 
fore set  forth,  claiming  that  they  had  discovered  a  mine.  The  for- 
malities they  observed  were  somewhat  different  from  those  followed 
by  the  Bermudez  Company,  owing  to  changes  that  had  been  made 
in  the  mining  law  in  the  meantime.  On  June  22,  1897,  a  provisional 
title  was. obtained,  and  on  November  30,  1897,  a  definitive  deed  was 
granted  them.  It  is  said  that  these  proceedings  were  carried  on 
secretly  and  that  the  company  knew  nothing  of  what  was  going  on 
until  after  the  definitive  deed  was  granted. 

The  grantees  resided  only  a  few  miles  from  the  lake,  at  Guariquen. 
Their  leader,  Marcano,  was  a  lawyer  and  a  politician  of  some  promi- 
nence. It  is  evident  that  he  had  examined  the  record  of  the  com- 
pany's land  and  mining  titles  and  had  discovered  that  a  mistake 
had  been  made  in  all  the  papers  in  assigning  an  incorrect  location 
to  them.  For,  whereas  the  title  stated  that  the  Bermudez  Lake  was 
20  kilometers  from  Guariquen  and  180  meters  above  sea  level,  the 
lake  is  actually  situated  only  10  or  11  kilometers  from  Guariquen  and 
is  but  4  or  5  meters  above  sea  level.  They  therefore  claimed  that 
their  property,  which  they  not  inaptly  named  "  Felicidad,"  was  a 
different  property  from  that  described  in  the  deeds  and  surveys  of  the 
Bermudez  Company. 

The  first  attack  was  made,  however,  upon  the  Hamilton  conces- 
sion, and  on  January  3,  1898,  their  attorney  filed  a  petition  with  the 
minister  of  fomento  for  an  annulment  of  that  concession  for  failure 
to  canalize  one  or  more  rivers,  as  provided  in  the  second  additional 
article  of  May  30,  1884,  it  being  averred  that  the  company  had  made 
no  effort  in  ten  years  to  commence  this  work  and  that  the  contract 
provided  for  forfeiture  in  case  of  the  breach  of  any  condition. 

On  the  next  day,  January  4,  1898,  without  any  notice  to  the  com- 
pany, or  any  judicial  proceeding,  President  Crespo,  by  executive 
decree,  annulled  the  Hamilton  concession,  not  upon  the  ground  of 
failure  to  canalize  rivers  but  upon  the  general  ground  that  the  com- 
pany had  failed  to  develop  any  of  the  lands  embraced  in  the  conces- 
sion except  the  asphalt  lake,  and  that  the  Government  was  therefore 
not  receiving  the  revenues  it  had  anticipated  from  the  contract. 
The  decree,  nowever,  affected  only  the  Hamilton  concession.  Con- 
cerning the  asphalt  lake  the  decree  stated  that  the  company  own  it 
"  as  per  concession  obtained  in  conformity  with  the  mining  laws," 
and  in  the  actual  words  of  annulment  it  was  declared  that  annulment 
should  take  place  "  without  infringing  the  rights  which,  according  to 
law j  the  New  York  and  Bermudez  Company  may  have  by  virtue  of 
mining  concessions"     (Report,  p.  17.) 
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The  significance  of  this  action  of  the  Venezuelan  Executive  is 
that,  while  committing  an  act  of  grave  injustice  toward  the  company 
in  annulling  its  concession  without  giving  it  an  opportunity  to  de- 
fend itself,  even  such  a  despot  as  Crespo  recognized  that  the  com- 
pany had  rights  to  the  asphalt  lake  which  they  held  independently 
of  the  Hamilton  concession. 

The  company  then  petitioned  the  minister  of  agriculture  for  a 
revocation  of  the  decree,  and  the  attorney-general,  to  whom  the  ques- 
tion was  referred,  gave  his  advice  that  the  decree  was  illegal.  This 
opinion  appears  to  nave  been  merely,  advisory.  The  matter  was  then 
referred  to  the  high  federal  court,  but  that  court  held  that  it  had  no 
jurisdiction  unless  an  action  were  brought. 

Suit  was  thereupon  begun  by  the  company  in  the  high  federal 
court  to  set  aside  the  executive  decree  of  annulment,  and  on  August 
23,  1898,  the  court  rendered  its  decision,  declaring  that  the  Hamil- 
ton concession  having  once  been  granted  in  pursuance  of  law,  and 
certain  rights  having  thereby  become  vested  in  the  concessionaries, 
these  rights  could  not  be  divested  except  by  a  judgment  of  a  court 
of  competent  jurisdiction.  Hence,  the  decree  of  President  Crespo 
annulling  the  concession  was  declared  to  be  invalid.  This  decision 
went  no  further  than  to  deny  the  power  of  the  President  to  declare 
the  Hamilton  contract  canceled.  The  decision  does  not  reach  to  the 
merits  of  the  contract  and  left  open  the  question  of  the  right  to  such 
cancellation.     (Report,  p.  18.) 

On  May  25,  1000,  Messrs.  Warner  and  Quinlan  bought  the  Felici- 
dad  mine  from  its  owners,  paying  $40,000  therefor.  Before  the 
purchase  they  investigated,  through  their  agent  in  Venezuela — Mr. 
Sullivan — the  Bermudez  Company's  titles,  and  were  informed  that 
the  later  were  defective  and  that  the  company  could  not  maintain  a 
claim  to  the  Felicidad  area. 

2.    THE   VENEZUELA   CLAIM. 

In  the  meanwhile,  certain  other  Venezuelans  tried  to  secure  title 
to  another  portion  of  Bermudez  Lake,  to  which  they  appropriately 
gave  the  name  of  "  Venezuela."  Their  first  petition  for  a  definitive 
deed  to  the  property  is  dated  May  7,  1900.  This  was  soon  followed 
by  a  second  petition  for  the  same  properties.  For  a  time  they  were 
unsuccessful.  Mr.  Carner,  as  secretary  of  the  Bermudez  Company, 
immediately  protested  against  the  proposed  grant,  setting  up  the 
land  and  mining  titles  of  the  company.  His  first  protest  was  sup- 
plemented by  five  others  during  the  next  few  months 

This  protest  of  the  company  nad  two  results :  First,  a  Government 
order  was  issued  July  23,  1900,  for  a  new  survey  of  the  property; 
and,  second,  on  the  same  day  an  important  decree  was  pronounced 
in  favor  of  the  company.     (Report,  pp.  22,  23.) 

Decree,  of  minister  of  f  omen  to  affirming  the  validity  of  the  Hamil- 
ton contract,  July  23,  1900, — This  decree  declared  that  the  supreme 
civil  chief  of  the  Republic  had  resolved : 

1.  That  the  said  company  may  exercise  each  and  every  of  the  rights  granted 
to  it  under  said  contract,  in  the  manner  and  under  the  terms  set  out  in  the 
said  contract,  and  at  any  time  whatever  within  the  term  provided  in  article  8; 
and 
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2.  That  the  New  York  and  Berinudez  Company  has  the  right  of  preference 
In  every  case  of  denunciation  of  asphalt  mines  or  wild  lands  which  constitute 
or  are  in  the  limits  of  the  concession,  on  having  previously  complied  with  the 
requirements  of  the  respective  laws  on  the  subjert. 

(Signed)  For  the  National  Executive, 

V.  T.  VlLLIGAS  PULIDO. 

*  The  decree,  therefore,  accomplished  the  double  purpose  of  obtain- 
ing an  executive  approval  of  the  Hamilton  contract  and  an  acknowl- 
edgment that  the  company  had  a  preference  upon  all  mining  dis- 
coveries within  the  limits  of  the  concession. 

This  period,  the  fall  of  1900,  is  marked  by  lively  controversy  be- 
tween the  Warner-Quinlan  aggregation  and  the  company  over  the 
question  of  surveys.  The  survey  that  had  been  made  in  consequence 
of  the  executive  order  just  mentioned  (called  the  Llamozas  survey) 
was  unsatisfactory  to  Sullivan,  because  he  claimed  it  had  been  made 
practically  under  the  supervision  of  his  adversaries.  He  therefore 
protested  against  it  and  a  now  one  was  ordered.  In  the  meanwhile 
he  continued  to  make  the  most  of  the  argument  that  since  the  Felici- 
dad  mine  was  only  10  kilometers  from  Guariquen  there  could  be  no 
confusion  between  its  boundaries  and  the  titles  of  the  Bermudez  Com- 
pany, because  the  latter  was  described  by  their  deeds  as  being  20 
kilometers  from  that  place. 

Another  survey  was  ordered,  this  time  by  a  commission  to  consist 
of  a  Government  surveyor  and  two  others,  one  chosen  by  each  of  the 
disputants.  The  Government  member  was  Doctor  Blanco,  who  re- 
ported that  the  maps  which  had  been  made  by  his  colleagues  were 
substantially  similar  and  he  approved  both  of  them.  The  surveyor 
for  the  Warner-Quinlan  Company  filed  no  report,  but  only  a  map 
which  showed  the  asphalt  lake,  the  Felicidad  and  Venezuela  claims 
on  two  sides  of  the  lake,  and  the  Bermudez  Company's  location  on 
the  extreme  south.  The  report  of  Dr.  German  Jiminez,  named  by 
the  company,  was  in  substance  as  follows : 

According  to  the  official  map  of  the  Bermudez  Company's  survey  (the  Mom- 
bello  map  of  1888)  the  boundaries  of  its  property  were  straight  lines,  at  right 
angles,  running  east  and  west  and  north  and  south.  The  location  of  any  one 
of  these  lines  was  sufficient  to  establish  the  boundaries  of  the  company's  con- 
cession. Hence,  he  said,  he  confined  himself  to  the  location  of  the  north  bound- 
ary line,  as  shown  on  the  Mombello  map. 

According  to  the  aforesaid  map,  the  northern  boundary  line  ran  east  and 
west,  through  a  house,  or  "  rancho ; "  the  line  extended  4  kilometers  eastward 
and  2  kilometers  westward,  thereby  determining  the  two  extremities  of  the  line. 

In  the  company's  petition  of  October  8,  3888,  presented  to  the  President  of 
the  State  of  Bermudez,  praying  for  provisional  title  to  wild  lands  to  be  used  in 
connection  with  its  proposed  mine,  it  was  stated  that  the  mine  was  located  on  a 
road  built  by  the  company,  "  20  kilometers  toward  the  southeast,  from  the  town 
of  Guariquen,  to  a  house  owned  by  the  company,  standing  on  this  road  and 
situated  on  a  small  eminence  before  arriving  at  a  wooden  bridge,  which  leads  to 
the  surface  of  the  asphalt  deposit" 

The  house,  then,  which  stood  at  the  end  of  the  road  from  Guariquen  was 
located  on  the  northern  boundary  of  the  survey.  After  a  careful  examination, 
the  commission  found  on  the  north  side  of  the  lake  a  "  rancho,"  standing  exactly 
east  and  west,  upon  a  small  hill  or  eminence  just  before  reaching  the  ruins  of  a 
woodeu  bridge  which  led  to  the  surface  of  the  asphalt  deposit.  If  doubt  existed 
as  to  the  identity  of  this  house  with  the  one  to  which  Mombello  referred  in  his 
survey,  then,  assuming  the  latter  house  had  disappeared,  the  other  conditions 
specified  in  the  petition  still  existed,  viz,  the  small  eminence  and  the  bridge. 

At  the  place  iu  question  there  was  found  a  small  eminence  and  the  ruins  of 
the  bridge  leading  to  the  asphalt  lake.     Southeast  of  Guariquen,  and  beyond  the 
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reniaius  of  the  bridge,  there  were  no  hills — only  a  plain  of  asphalt,  the  only 
one  in  the  neighborhood,  and,  beyond,  mangrove  trees  and  swamps.  This,  there- 
fore, was  the  only  place  which  filled  the  conditions  specified  in  the  Mombello 
survey.  It  was  also  known  that  when  the  company  commenced  its  operations 
it  did  so  on  the  northern  side  of  the  lake  and  transported  its  exploited  material 
to  Guariquen,  for  which  purpose  it  built  a  bridge  to  the  lake,  the  ruins  of  which 
still  remain. 

Therefore,  Mombello,  in  his  map,  made  an  error  in  locating  the  northern 
boundary  line  of  this  survey  at  the  distance  of  20  kilometers  from  Guariquen. 
But  the  location  of  this  line  was  established  by  fixed  monuments,  which  remain ; 
and  Mombello's  error  was  an  immaterial  detail.  It  was  not  to  be  presumed  the 
Government  intended  by  its  definitive  deed  to  the  company  to  locate  the  asphalt 
deposit  therein  described  20  kilometers  from  Guariquen,  where  there  were 
neither  "  ranchos,"  nor  hills,  nor  asphalt — nothing  but  mangrove  trees.  If  there 
were  various  lakes  of  asphalt  in  that  neighborhood  it  might  be  a  question  which 
one  belongs  to  the  company;  but 'there  was  only  one  lake,  and  good  faith  re- 
moved the  question  of  its  identity  with  the  one  described  by  Mombello  beyond 
discussion.     (Report,  pp.  25,  26.) 

It  should  here  be  said  that  the  mistake  made  in  the  company's 
deeds  whereby  the  location  of  the  lake  was  said  to  be  20  kilometers 
from  Guariquen  instead  of  10  is  a  discrepancy  which  the  company 
explains  very  naturally:  That  when  the  lake  was  first  discovered, 
or  at  any  rate  at  the  time  the  Hamilton  concession  was  obtained  in 
1883,  the  asphalt  deposit  was  only  accessible  through  a  tropical 
jungle  by  way  of  a  winding  mule  path,  whereas  the  company,  in  the 
course  of  the  development  of  its  property,  afterwards  constructed  a 
straight  road  direct  to  the  mine  from  (juariquen,  which  shortened 
the  distance  about  one-half. 

The  foregoing  discussion  of  the  land  and  mining  titles  does  not 
have  any  direct  application  upon  the  issue  of  this  case,  because  the 
Department  has  consistently  held  that  these  titles  exist  to-day,  unim- 
peached  and  valid.    But  it  has  been  thought  well  to  go  into  the 

Question  at  some  length  on  account  of  the  uniform  attitude  of  the 
)epartment  respecting  controversies  in  which  American  citizens 
become  involved  with  foreign  governments,  which  is  understood  to 
be  that  it  examines  the  right  of  the  question  at  issue,  as  well  as  the 
strict  law,  and  if  it  were  developed  that  these  titles  were  mere  straw 
titles,  defeasible  upon  appropriate  action  in  the  courts,  and  that  the 
company  had  no  righteous  claim,  it  would  have  little  support.  But, 
as  it  appears,  it  is  one  whose  justice  is  undoubted,  and  for  this  reason 
the  pitfalls  and  ingenious  technicalities  which  have  been  resorted  to 
in  order  to  defeat  it  have  sometimes  been  set  forth  herein.  The 
object  of  the  pages  immediately  preceding  is  to  show  that  the  right 
of  the  matter  is  with  the  Bermudez  Company. 

Confirmation  of  title  to  Venezuela. — Regardless  of  the  decree  of 
the  minister  of  iomento  of  July  23,  1900,  the  third  petition  for  a 
definitive  title  to  the  Venezuela  claim  was  made  November  14,  1900, 
based  upon  the  defectiveness  of  the  company's  titles.  This  petition 
was  effective  and  on  December  10,  1900,  the  minister  of  fomento  in 
effect  nullified  his  decree  of  July  23  by  declaring  through  the  director 
of  territorial  wealth,  who  was  an  officer  subject  to  his  orders,  that 
the  Hamilton  contract  did  not  convey  the  exclusive  right  to  exploit 
asphalt  in  the  State  of  Bermudez.  The  protests  of  Carner  in  behalf 
of  the  company  were  denied  and  a  definitive  title  to  Venezuela  was 
granted  on  December  17,  1900.     (Report,  p.  27.) 
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3.    SETTLEMENT    OF    THE    WARNER-QUINLAN    CONTROVERSY. 

In  January,  1901,  after  this  Department  had  been  informed  that 
the  Venezuelan  Government  contemplated  dispossessing  the  com- 
pany, by  arbitrary  Executive  action,  of  rights  of  which  it  had  been 
in  undisputed  possession  for  twelve  years,  it  instructed  Minister 
Loomis  to  "  urgently  request "  and,  later,  to  "  peremptorily  demand  " 
of  the  Venezuelan  Government  a  stay  of  all  proceedings  pending  an 
investigation  of  the  rights  of  the  parties.  The  intervention  of  the 
Department  seems  to  have  had  the  effect  of  sending  the  parties  to 
the  courts,  and  on  February  16,  1901,  Warner  and  Quinlan  com- 
menced a  suit  against  the  company  analogous  to  a  bill  in  equity  to 
quiet  title  to  Fehcidad.  The  complainants  stated  that  they  intended 
to  operate  their  mine,  but  that  the  Bermudez  Company  claimed  their 
title  was  not  valid ;  that  it  was  within  the  boundaries  of  their  mining 
concession,  and  that  also  under  the  Hamilton  contract  the  Govern- 
ment could  not  grant  title  to  Felicidad.  Complainants  averred  as 
to  the  mining  title  that  an  inspection  of  the  deeds  and  surveys  would 
show  that  Felicidad  was  not  located  within  the  area  of  the  com- 
pany's mining  titles,  and  that  the  Hamilton  contract  did  not  confer 
the  exclusive  right  to  exploit  mines,  such  a  grant  being  unconsti- 
tutional. The  complainants  prayed  that  the  Bermudez  Company 
should  acknowledge  the  validity  of  the  complainants'  title  and  that 
the  court  adjudge  their  title  superior  to  the  claims  of  the  Bermudez 
Company. 

It  must  not  be  lost  sight  of  that  the  single  object  of  this  suit  was 
to  obtain  a  confirmation  of  title  to  Felicidad  in  the  Warner-Quinlan 
Company. 

The  bitter  legal  controversy  which  grew  out  of  this  proceeding 
was  prolonged  over  nearly  a  year  and  a  half.  In  the  course  thereof 
there  was  much  crimination  and  recrimination  and  many  complaints 
of  denials  of  justice.  Mr.  Carner,  the  manager,  resigned  his  posi- 
tion and  has  since  become  the  company's  most  bitter  enemy.  The 
company's  attorney  withdrew  his  connection  with  them.  Two  other 
attorneys  succeeded  him,  and  "  during  their  connection  with  the  case 
incidents  occurred  of  tragic  interest,  in  which  both  of  them  were 
imprisoned  and  one  of  them  died."     (Report,  p.  32.) 

Mr.  Calhoun  considered  that  no  blame  should  attach  to  the  Ven- 
ezuelan Government  on  this  account  and  that  the  counsel  brought 
their  misfortunes  on  themselves  owing  to  their  conduct  in  the  man- 
agement of  the  case. 

Six  months  were  consumed  in  dilatory  pleadings.  When  the  com- 
pany finally  made  answer  it  alleged  certain  "  inherent  defects  "  in 
the  Felicidad  title  and  set  up  its  prescriptive  rights  acquired  under 
legal  title  and  held  for  fourteen  years.  Still  other  answers  were 
made  which  in  our  legal  system  would  come  under  the  head  of  dila- 
tory pleadings.  Much  evidence  was  taken  by  each  party  in  an 
earnest  endeavor  to  support  its  own  claim  to  the  lake,  and  much  re- 
course was  had  to  maps,  surveys,  etc. 

The  decision  of  the  Federal  court  was  elaborate  and  exhaustive. 
(See  pp.  163-175  of  the  company's  last  printed  brief.)  The  court 
reviewed  the  case  from  the  beginning  and  noted  all  the  arguments 
advanced  by  each  contestant.    There  was  an  elaborate  discussion  of 
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Articles  III,  IV,  V,  VI,  and  VII  grant  the  right  to  the  importation 
of  machinery,  etc.,  to  be  used  in  the  development  of  the  concession 
and  the  right  to  the  free  navigation  of  rivers,  and  provided  for  a 
duty  on  all  products  of  the  concession. 

Article  VIII  provided  that  the  term  of  the  concession  should  be 
twenty-five  years,  and  that  during  such  period  "  the  Government 
will  not  grant  any  similar  concessions  for  the  State  of  Bermudez  to 
any  other  person." 

Article  IX  stipulated  that  the  work  should  be  begun  within  six 
months  and  contained  a  provision  for  the  extension  of  this  term  for 
a  like  period.  The  conclusion  of  this  article  contains  the  only  pro- 
vision in  the  contract  for  a  penalty  for  breach  of  conditions,  and  is  as 
follows : 

And  in  case  of  nonfulfillment  of  any  of  the  stipulations  expressed,  this  will 
annul  the  present  contract  ipso  facto. 

Article  X  provides  that  the  contract  may  l)e  transferred  upon 
notice  in  advance  to  the  federal  executive. 

Article  XI  contains  the  usual  stipulation  that  all  doubts  and  con- 
troversies arising  under  the  contract  should  be  settled  by  the  courts 
of  Venezuela  in  accordance  with  its  laws. 

The  entire  text  of  the  concession  is  to  be  found  on  pages  5  and  (> 
of  the  report. 

A  "  first  additional  article  "  was  entered  into  on  October  19,  1883, 
as  follows: 

According  to  the  provisions  made  in  Article  V  this  present  article  fixes  the 
duties  which  Mr.  Horatio  R.  Hamilton  shall  pay  for  the  wood  he  may  exploit 
or  export  thus:  For  every  999$  kilograms  of  dyewoods,  3  bolivars;  and  for 
every  999$  kilograms  of  building  woods,  2  bolivars  50  centimes. 

The  Hamilton  contract  and  the  additional  article  were  approved 
by  the  federal  congress  June  5,  1884.  This  article  was  approved  by 
President  Crespo  on  June  (>,  1884.  The  concession  and  its  supple- 
ment were  published  in  the  Official  Gazette  July  21,  1884,  Xo.  3800, 
and  thereby  had  the  force  and  effect  of  law. 

On  May  30,  1884,  prior  to  the  foregoing  approval  of  Congress,  a 
"  second  additional  article  "  was  entered  into  by  Hamilton  and  the 
minister  of  fomento,  as  follows: 

Hamilton  binds  himself  to  channel,  for  exi>ortation  and  importation,  one  or 
more  of  the  rivers  of  the  State  of  Bermudez,  beginning  with  Cimo  Colorado 
and  (fiiarapiche,  as  far  as  Maturin.  The  Government  grants  him  the  exclusive 
right  of  navigation  on  the  rivers  that  he  may  channel,  collecting  a  tax  that  will 
be  fixed  by  agreement  with  the  Government  upon  the  ships  or  boats  which  may 
navigate  therein,  as  soon  as  the  rivers  shall  be  channeled. 

He  will  have  the  same  rights  in  case  of  his  constructing  a  railroad. 

This  article  was  not  attached  to  the  contract  when  the  latter  re- 
ceived the  approval  of  Congress.  The  second  additional  article  has 
never  received  specific  approval. 

Hamilton  applied  for  and  was  granted  several  extensions  of  time 
within  wThich  to  begin  work,  the  last  one  being  given  in  considera- 
tion of  the  payment  by  Hamilton  of  2,000  bolivars,  which  was  in- 
terpreted to  run  until  April  30,  1886. 

On  October  24,  1885,  the  New  York  and  Bermudez  Company  was 
incorporated  under  the  laws  of  New  York,  and  on  November  16, 
1885,  Hamilton  assigned  his  contract  to  them,  including  the  "  addi- 
tional  articles"  thereof.     (Report,  p.  7.)     This  assignment  was  ap- 
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proved  by  the  Venezuelan  Government,  December  9,  1885.  (Report, 
p.  7.)  No  exception  seems  to  have  been  taken  to  the  fact  that  the 
Government's  approval  was  obtained  after  instead  of  before  the 
assignment. 

The  company  immediately  began  the  performance  of  its  contract. 
(Report,  p.  7.)  Mr.  A.  H.  Carner,  one  of  the  directors  of  the  com- 
pany, soon  superseded  Hamilton  as  manager,  and  not  long  afterwards 
the  exploitation  of  the  timber  and  the  products  of  the  forest  was 
abandoned  and  the  company  directed  its  efforts  solely  to  the  develop- 
ment of  the  asphalt  deposit.  This  deposit,  the  Bermudez  Lake,  so 
called,  is  situate  in  the  municipality  of  Union,  district  of  Benitez,  sec- 
tion of  Cumana,  State  of  Bermudez.  It  covers  about  1,000  acres.  It 
is  located  about  11  kilometers  on  a  direct  line  southeast  of  Guariquen, 
at  an  elevation  of  about  5  meters  above  the  sea  level.  It  is  the  only 
deposit  of  asphalt  in  that  locality. 

2.    THE    MINING    TITLE. 

Mr.  Carner,  as  secretary  of  the  New  York  and  Bermudez  Com- 
pany, hereafter  called  the  Bermudez  Company,  or  the  company, 
made  application  in  1888  under  the  law  of  mines  to  obtain  a  mining 
title  to  the  asphalt  deposit.  This  law  provided  that  any  person  who 
had  discovered  a  mine  should  file  written  notice  with  the  president 
of  the  State  in  which  the  mine  was  located,  describing  it.  The 
president  then  appointed  two  experts  to  verify  the  discovery  and 
make  a  report,  upon  the  receipt  of  which  the  State  president  granted 
a  provisional  title  for  two  years.  Application  for  a  definitive  deed 
was  then  made  to  the  National  President,  and  if  the  preliminary 
proceedings  wTere  found  to  be  regular  a  final  deed  was  granted,  good 
for  ninety-nine  years.  It  was  necessary,  if  the  mine  was  located  on 
wild  lands  and  the  applicant  desired  a  title  to  a  part  thereof  in  con- 
nection with  the  working  of  his  mine,  to  comply  also  with  the  law 
relating  to  wild  lands  and  to  secure  a  wild-land  title.  The  mine 
was  a  property  distinct  from  the  land.  Article  XIII  of  the  mining 
law  provided  that  mining  properties  should  be  clearly  marked  by 
footpaths  and  with,  posts  at  all  projecting  or  retreating  angles  of 
their  boundaries. 

The  decree  of  the  president  of  the  State  of  Bermudez  granting 
provisional  title  to  Mr.  Carner  is  dated  October  22,  1888.  It  recites 
that  the  location  of  the  mine,  as  taken  from  the  report  of  the  inspec- 
tor of  mines,  was  as  follows: 

At  a  distance  of  20  kilometers  to  the  southeast  of  the  village  of  Guariquen, 
and  180  meters  above  the  level  of  the  sea ; 

and  that  it  was  a  vast  surface,  of  a  circular  shape,  all  in  swampy 
lands,  over  which  were  found  large  deposits  of  asphalt. 

On  December  5,  1888,  the  President  of  the  Republic  and  the  Fed- 
eral Council  resolved  "  that  the  definitive  title  of  property  to  the  said 
asphalt  mine  be  granted  for  ninety-nine  years  in  favor  of  Mr.  A.  H. 
Carner,  secretary  of  the  New  York  and  Bermudez  Company."  On 
December  7, 1888,  a  definitive  deed  was  executed  in  which  the  location 
of  the  property  is  described  as  follows : 

In  the  jurisdiction   of  the   Parish   Union,   village  of  Guariquen,   section  of 
Cumana,  of  the  State  of  Bermudez,  at  a  distance  of  20  kilometers  to  the  «orati&- 
eaert  of  the  said  village  of  Guariquen,  and  at  180  meters  above  Wifc  \fc\fc\  <A  >&& 
sea* 
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Articles  III,  IV,  V,  VI,  and  VII  grant  the  right  to  the  importation 
of  machinery,  etc.,  to  be  used  in  the  development  of  the  concession 
and  the  right  to  the  free  navigation  of  rivers,  and  provided  for  a 
duty  on  all  products  of  the  concession. 

Article  VIII  provided  that  the  term  of  the  concession  should  be 
twenty-five  years,  and  that  during  such  period  "  the  Government 
will  not  grant  any  similar  concessions  for  the  State  of  Bermudez  to 
any  other  person." 

Article  IX  stipulated  that  the  work  should  be  begun  within  six 
months  and  contained  a  provision  for  the  extension  of  this  term  for 
a  like  period.  The  conclusion  of  this  article  contains  the  only  pro- 
vision in  the  contract  for  a  penalty  for  breach  of  conditions,  and  is  as 
follows : 

And  in  case  of  nonfulfillment  of  any  of  the  stipulations  expressed,  this  will 
annul  the  present  contract  ipso  facto. 

Article  X  provides  that  the  contract  may  l>e  transferred  upon 
notice  in  advance  to  the  federal  executive. 

Article  XI  contains  the  usual  stipulation  that  all  doubts  and  con- 
troversies arising  under  the  contract  should  be  settled  by  the  courts 
of  Venezuela  in  accordance  with  its  laws. 

The  entire  text  of  the  concession  is  to  be  found  on  pages  5  and  6 
of  the  report. 

A  u  first  additional  article  "  was  entered  into  on  October  19,  1883, 
as  follows: 

According  to  the  provisions  made  in  Article  V  this  present  article  fixes  the 
duties  which  Mr.  Horatio  It.  Hamilton  shall  pay  for  the  wood  he  may  exploit 
or  export  thus:  For  every  9JKH  kilograms  of  dyewoods,  3  bolivars;  and  for 
every  !)(*)$   kilograms  of  building  woods,  2  bolivars  50  centimes. 

The  Hamilton  contract  and  the  additional  article  were  approved 
by  the  federal  congress  June  5,  1884.  This  article  was  approved  by 
President  Crespo  on  June  (5,  1884.  The  concession  and  its  supple- 
ment were  published  in  the  Official  Gazette  July  21.  1884,  No.  3300, 
and  thereby  had  the  force  and  effect  of  law. 

On  May  30,  1884.  prior  to  the  foregoing  approval  of  Congress,  a 
"  second  additional  article  "  was  entered  into  by  Hamilton  and  the 
minister  of  fomento,  as  follows: 

Hamilton  binds  himself  to  channel,  for  exi>ortation  and  importation,  one  or 
more  of  the  rivers  of  the  State  of  Bermudez,  beginning  with  Cano  Colorado 
and  (Juarapiche,  as  far  as  Maturin.  The  Government  grants  him  the  exclusive 
right  of  navigation  on  the  rivers  that  he  may  channel,  collecting  a  tax  that  will 
be  fixed  by  agreement  with  the  Government  upon  the  ships  or  boats  which  may 
navigate  therein,  as  soon  as  the  rivers  shall  be  channeled. 

He  will  have  the  same  rights  in  case  of  his  constructing  a  railroad. 

This  article  was  not  attached  to  the  contract  when  the  latter  re- 
ceived the  approval  of  Congress.  The  second  additional  article  has 
never  received  specific  approval. 

Hamilton  applied  for  and  was  granted  several  extensions  of  time 
within  which  to  begin  work,  the  last  one  being  given  in  considera- 
tion of  the  payment  by  Hamilton  of  2.000  bolivars,  which  was  in- 
terpreted to  run  until  April  30,  1886. 

(Jn  October  24,  1885,  the  XewT  York  and  Bermudez  Company  was 
incorporated  under  the  laws  of  New  York,  and  on  November  16, 
1885,  Hamilton  assigned  his  contract  to  them,  including  the  "  addi- 
tional articles"  thereof.     (Report,  p.  7.)     This  assignment  was  ap- 
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proved  by  the  Venezuelan  Government,  December  9,  1885.     (Report, 

&7.)     No  exception  seems  to  have  been  taken  to  the  fact  that  the 
overnment's  approval   was  obtained   after  instead   of  before   the 
assignment. 

The  company  immediately  began  the  performance  of  its  contract. 
(Report,  p.  7.)  Mr.  A.  H.  Garner,  one  of  the  directors  of  the  com- 
pany, soon  superseded  Hamilton  as  manager,  and  not  long  afterwards 
the  exploitation  of  the  timber  and  the  products  of  the  forest  was 
abandoned  and  the  companv  directed  its  efforts  solely  to  the  develop- 
ment of  the  asphalt  deposit.  This  deposit,  the  Bermudez  Lake,  so 
called,  is  situate  in  the  municipality  of  Union,  district  of  Benitez,  sec- 
tion of  Cumana,  State  of  Bermudez.  It  covers  about  1,000  acres.  It 
is  located  about  11  kilometers  on  a  direct  line  southeast  of  Guariquen, 
at  an  elevation  of  about  5  meters  above  the  sea  level.  It.  is  the  only 
deposit  of  asphalt  in  that  locality. 

2.    THE    MINING    TITLE. 

Mr.  Garner,  as  secretary  of  the  New  York  and  Bermudez  Com- 
pany, hereafter  called  the  Bermudez  Company,  or  the  company, 
made  application  in  1888  under  the  law  of  mines  to  obtain  a  mining 
title  to  the  asphalt  deposit.  This  law  provided  that  any  person  who 
had  discovered  a  mine  should  file  written  notice  with  the  president 
of  the  State  in  which  the  mine  was  located,  describing  it.  The 
president  then  appointed  two  experts  to  verify  the  discovery  and 
make  a  report,  upon  the  receipt  of  which  the  State  president  granted 
a  provisional  title  for  two  years.  Application  for  a  definitive  deed 
was  then  made  to  the  National  President,  and  if  the  preliminary 
proceedings  were  found  to  be  regular  a  final  deed  was  granted,  good 
for  ninety-nine  years.  It  was  necessary,  if  the  mine  was  located  on 
wild  lands  and  the  applicant  desired  a  title  to  a  part  thereof  in  con- 
nection with  the  working  of  his  mine,  to  comply  also  with  the  law 
relating  to  wild  lands  and  to  secure  a  wild-land  title.  The  mine 
was  a  property  distinct  from  the  land.  Article  XIII  of  the  mining 
law  provided  that  mining  properties  should  be  clearly  marked  by 
footpaths  and  with,  posts  at  all  projecting  or  retreating  angles  of 
their  boundaries. 

The  decree  of  the  president  of  the  State  of  Bermudez  granting 
provisional  title  to  Mr.  Carner  is  dated  October  22,  1888.  It  recites 
that  the  location  of  the  mine,  as  taken  from  the  report  of  the  inspec- 
tor of  mines,  was  as  follows : 

At  a  distance  of  20  kilometers  to  the  southeast  of  the  village  of  Guariquen, 
and  180  meters  above  the  level  of  the  sea ; 

and  that  it  was  a  vast  surface,  of  a  circular  shape,  all  in  swampy 
lands,  over  which  were  found  large  deposits  of  asphalt. 

On  December  5,  1888,  the  President  of  the  Republic  and  the  Fed- 
eral Council  resolved  "  that  the  definitive  title  of  property  to  the  said 
asphalt  mine  be  granted  for  ninety-nine  years  in  favor  of  Mr.  A.  H. 
Carner,  secretary  of  the  New  York  and  Bermudez  Company."  On 
December  7, 1888,  a  definitive  deed  was  executed  in  which  the  location 
of  the  property  is  described  as  follows : 

In  the  jurisdiction  of  the  Parish  Union,  village  of  Guariquen,  section  of 
Cumana,  of  the  State  of  Bermudez,  at  a  distance  of  20  kilometers  to  the  south- 
east of  the  said  village  of  Guariquen,  and  at  ISO  meters  above  the  level  of  the 


126  WRONGS   DONE  AMERICAN   CITIZENS  BY  VENEZUELA. 

There  is  not  the  slightest  doubt  that  Mr.  Carner  acquired  this  title 
for  the  use  of  the  company,  but  in  order  to  avoid  any  question  as  to 
whether  the  mining  title  was  held  by  Mr.  Carner  personally  or  in 
his  representative  capacity,  he  and  his  wife  made  an  assignment  of 
said  title  to  the  company  on  August  1,  1893. 

3.    THE   WILD-LANDS   TITLE. 

Concurrently  with  the  proceedings  to  obtain  the  mining  title,  Mr. 
Carner  began  proceedings  to  acquire  title  to  the  wild  lands  surround- 
ing and  including  the  asphalt  lake. 

According  to  the  law  of  wild  lands  certain  formalities  were  to  be 
observed  in  order  to  obtain  title  thereto.  It  was  provided  that  the 
purchaser  should  pay  the  expense  of  the  final  survey;  that  the  sur- 
veyor should  draw  a  topographical  plan  showing  the  location,  ex- 
tent, and  limit  of  the  land,  after  which  an  appraisal  should  be  made 
of  its  value,  and  that  this  price  should  be  paid  by  the  prospective 
grantee  in  cash  or  in  bonds  at  their  market  value. 

On  October  8,  1888,  Mr.  Carner  applied  for  a  wild-lands  title, 
stating  that  he  was  secretary  of  the  Bermudez  Company,  which  had 
taken  the  necessary  steps  to  acquire  a  provisional  title  to  certain 
asphalt  mines  in  the  State  of  Bermudez — 

on  a  road  constructed  by  the  company  toward  the  southeast,  for  a  distance  of 
20  kilometers  from  Guariquen,  up  to  a  house  belonging  to  the  company  and 
situate  on  this  road,  over  a  little  hill  before  getting  to  a  wooden  bridge  which 
leads  to  the  surface  of  the  asphalt  deposit,  and  the  boundaries  of  which  are  by 
the  north,  south,  east,  and  west  mangrove  trees  and  swamps. 

And  he  asked  for  a  title  to  the  "  wild  lands  that  comprise  the  mines 
already  mentioned  for  the  use  of  exploitation  work." 

A  survey  was  made  and  a  map  was  drawn  by  the  Government  sur- 
veyor, Mombello.  The  lands  were  described  as  being  180  meters 
above  sea  level — a  mistake  of  fact  which  led  to  complications,  the 
Jake  being  actually  but  a  few  feet  above  the  level  of  the  sea.  An 
appraisement  was  made  of  the  property,  which  embraced  about  14 
square  miles,  at  3,792  bolivars.  This  sum  was  paid  in  bonds  at  their 
face  value — not  the  market  value,  as  required  by  law — but  there  was 
no  concealment  of  this  manner  of  payment,  the  consideration  appear- 
ing upon  the  face  of  the  grant,  and  no  objection  that  full  payment 
had  not  been  made,  and  on  December  14,  1888,  a  final  aeed  was 
granted  to  the  lands  "  in  favor  of  the  New  York  and  Bermudez  Com- 
pany."    (Report,  p.  14.) 

The  company  therefore  asserts  its  right  to  the  asphalt  lake  by  virtue 
of  the  Hamilton  concession,  giving  it  the  exclusive  right  to  exploit 
asphalt  in  the  State  of  Bermudez  for  twenty-five  years  from  Sep- 
tember 15,  1883;  second,  the  right  to  exploit  the  asphalt  lake  for 
ninety-nine  years  from  December  14,  1888,  under  the  mining  title; 
and,  third,  under  the  wild-lands  title,  the  fee  simple  to  the  lands  sur- 
rounding and  covered  by  the  lake. 

A  detailed  statement  of  the  proceedings  in  connection  with  the 
land  and  mining  titles  is  given  because  their  validity  was  assailed  by 
the  opponents  of  the  company  in  the  Warner-Quinlan  suit,  hereafter 
mentioned.  The  final  decision  of  the  court  in  that  case  was  based 
upon  an  entirely  different  question  and  the  result  was  that  the  land 
and  mining  titles  remained  unaffected  by  the  proceedings.     These 
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titles  have  never  been  impeached  by  the  Venezuelan  Government  and 
they  remain  in  the  same  force  to-day  that  they  had  when  granted, 
except  that  they  have  been  strengthened  by  many  governmental  affir- 
mations of  their  validity. 

II. — Efforts  to  Oust  Company  from  its  Holdings. 

A. EFFORTS  OF  INDIVIDUALS. 

1.    TIIK  FKLIC1DAD   CLAIM. 

On  January  28,  1897,  four  Venezuelans  took  steps  to  acquire  title 
to  the  asphalt  lake  owned  by  the  Bermudez  Company,  as  hereinbe- 
fore set  forth,  claiming  that  they  had  discovered  a  mine.  The  for- 
malities they  observed  were  somewhat  different  from  those  followed 
by  the  Bermudez  Company,  owing  to  changes  that  had  been  made 
in  the  mining  law  in  the  meantime.  On  June  22,  1897,  a  provisional 
title  was  obtained,  and  on  November  30,  1897,  a  definitive  deed  was 
granted  them.  It  is  said  that  these  proceedings  were  carried  on 
secretly  and  that  the  company  knew  nothing  of  what  was  going  on 
until  after  the  definitive  deed  was  granted. 

The  grantees  resided  only  a  few  miles  from  the  lake,  at  Guariquen. 
Their  leader,  Marcano,  was  a  lawyer  and  a  politician  of  some  promi- 
nence. It  is  evident  that  he  had  examined  the  record  of  the  com- 
pany's land  and  mining  titles  and  had  discovered  that  a  mistake 
had  been  made  in  all  the  papers  in  assigning  an  incorrect  location 
to  them.  For,  whereas  the  title  stated  that  the  Bermudez  Lake  was 
20  kilometers  from  Guariquen  and  180  meters  above  sea  level,  the 
lake  is  actually  situated  only  10  or  11  kilometers  from  Guariquen  and 
is  but  4  or  5  meters  above  sea  level.  They  therefore  claimed  that 
their  property,  which  they  not  inaptly  named  "  Felicidad,"  was  a 
different  property  from  that  described  in  the  deeds  and  surveys  of  the 
Bermudez  Company. 

The  first  attack  was  made,  however,  upon  the  Hamilton  conces- 
sion, and  on  January  3,  1898,  their  attorney  filed  a  petition  with  the 
minister  of  fomento  for  an  annulment  of  that  concession  for  failure 
to  canalize  one  or  more  rivers,  as  provided  in  the  second  additional 
article  of  May  30,  1884,  it  being  averred  that  the  company  had  made 
no  effort  in  ten  years  to  commence  this  work  and  that  the  contract 
provided  for  forfeiture  in  case  of  the  breach  of  any  condition. 

On  the  next  day,  January  4,  1898,  without  any  notice  to  the  com- 
pany, or  any  judicial  proceeding,  President  Crespo,  by  executive 
decree,  annulled  the  Hamilton  concession,  not  upon  the  ground  of 
failure  to  canalize  rivers  but  upon  the  general  ground  that  the  com- 
pany had  failed  to  develop  any  of  the  lands  embraced  in  the  conces- 
sion except  the  asphalt  lake,  and  that  the  Government  was  therefore 
not  receiving  the  revenues  it  had  anticipated  from  the  contract. 
The  decree,  nowever,  affected  only  the  Hamilton  concession.  Con- 
cerning the  asphalt  lake  the  decree  stated  that  the  company  own  it 
u  as  per  concession  obtained  in  conformity  with  the  mining  laws," 
and  in  the  actual  words  of  annulment  it  was  declared  that  annulment 
should  take  place  "  without  infringing  the  rights  which,  according  to 
law,  the  New  York  and  Bermudez  Company  may  have  by  virtue  of 
mining  concessions."     (Report,  p.  17.) 
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The  significance  of  this  action  of  the  Venezuelan  Executive  is 
that,  while  committing  an  act  of  grave  injustice  toward  the  company 
in  annulling  its  concession  without  giving  it  an  opportunity  to  de- 
fend itself,  even  such  a  despot  as  Crespo  recognized  that  the  com- 
pany had  rights  to  the  asphalt  lake  which  they  held  independently 
of  the  Hamilton  concession. 

The  company  then  petitioned  the  minister  of  agriculture  for  a 
revocation  of  the  decree,  and  the  attorney-general,  to  whom  the  ques- 
tion was  referred,  gave  his  advice  that  the  decree  was  illegal.  This 
opinion  appears  to  have  been  merely  advisory.  The  matter  was  then 
referred  to  the  high  federal  court,  but  that  court  held  that  it  had  no 
jurisdiction  unless  an  action  were  brought. 

Suit  was  thereupon  begun  by  the  company  in  the  high  federal 
court  to  set  aside  the  executive  decree  of  annulment,  and  on  August 
23,  1898,  the  court  rendered  its  decision,  declaring  that  the  Hamil- 
ton concession  having  once  been  granted  in  pursuance  of  law,  and 
certain  rights  having  thereby  become  vested  in  the  concessionaries, 
these  rights  could  not  be  divested  except  by  a  judgment  of  a  court 
of  competent  jurisdiction.  Hence,  the  decree  of  President  Crespo 
annulling  the  concession  was  declared  to  be  invalid.  This  decision 
went  no  further  than  to  deny  the  power  of  the  President  to  declare 
the  Hamilton  contract  canceled.  The  decision  does  not  reach  to  the 
merits  of  the  contract  and  left  open  the  question  of  the  right  to  such 
cancellation.      (Report,  p.  18.) 

On  May  25.  11)00.  Messrs.  Warner  and  Quinlan  bought  the  Felici- 
dad  mine  from  its  owners,  paying  $40,000  therefor.  Before  the 
purchase  they  investigated,  through  their  agent  in  Venezuela — Mr. 
Sullivan — the  Bermudez  Company's  titles,  and  were  informed  that 
the  later  were  defective  and  that  the  company  could  not  maintain  a 
claim  to  the  Felicidad  area. 

2.    THE   VENEZUELA    CLAIM. 

In  the  meanwhile,  certain  other  Venezuelans  tried  to  secure  title 
to  another  portion  of  Bermudez  Lake,  to  wThich  they  appropriately 

fave  the  name  of  "  Venezuela."  Their  first  petition  for  a  definitive 
eed  to  the  property  is  dated  May  7,  1900.  This  was  soon  followed 
by  a  second  petition  for  the  same  properties.  For  a  time  they  were 
unsuccessful.  Mr.  Carner,  as  secretary  of  the  Bermudez  Company, 
immediately  protested  against  the  proposed  grant,  setting  up  the 
land  and  mining  titles  of  the  company.  His  first  protest  was  sup- 
plemented by  five  others  during  the  next  few  months 

This  protest  of  the  company  had  two  results :  First,  a  Government 
order  was  issued  July  23,  1900,  for  a  new  survey  of  the  property; 
and,  second,  on  the  same  day  an  important  decree  was  pronounced 
in  favor  of  the  company.     (Report,  pp.  22,  23.) 

Decree  of  minister  of  / 'omen to  affirming  the  validity  of  the  Hamil- 
ton contract,  July  23,  1900. — This  decree  declared  that  the  supreme 
civil  chief  of  the  Republic  had  resolved : 

1.  That  the  said  company  may  exorcise  each  and  every  of  the  rights  granted 
to  it  under  said  contract,  in  the  manner  and  under  the  terms  set  out  in  the 
said  contract,  and  at  any  time  whatever  within  the  term  provided  in  article  8; 
and 
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2.  That  the  New  York  and  Bermudez  Company  has  the  right  of  preference 
In  every  case  of  denunciation  of  asphalt  mines  or  wild  lands  which  constitute 
or  are  in  the  limits  of  the  concession,  on  having  previously  complied  with  the 
requirements  of  the  respective  laws  on  the  subjert. 

(Signed)  For  the  National  Executive, 

V.  T.   VILLIGA8  PULIDO. 

'  The  decree,  therefore,  accomplished  the  double  purpose  of  obtain- 
ing an  executive  approval  of  the  Hamilton  contract  and  an  acknowl- 
edgment that  the  company  had  a  preference  upon  all  mining  dis- 
coveries within  the  limits  of  the  concession. 

This  period,  the  fall  of  1900,  is  marked  by  lively  controversy  be- 
tween the  Warner- Quinlan  aggregation  and  the  company  over  the 
question  of  surveys.  The  survey  that  had  been  made  in  consequence 
of  the  executive  order  just  mentioned  (called  the  Llamozas  survey) 
wras  unsatisfactory  to  Sullivan,  because  he  claimed  it  had  been  made 
practically  under  the  supervision  of  his  adversaries.     He  therefore 

Protested  against  it  and  a  new  one  was  ordered.  In  the  meanwhile 
e  continued  to  make  the  most  of  the  argument  that  since  the  Felici- 
dad  mine  was  only  10  kilometers  from  Guariquen  there  could  be  no 
confusion  between  its  boundaries  and  the  titles  of  the  Bermudez  Com- 
pany, because  the  latter  was  described  by  their  deeds  as  being  20 
kilometers  from  that  place. 

Another  survey  was  ordered,  this  time  by  a  commission  to  consist 
of  a  Government  surveyor  and  two  others,  one  chosen  by  each  of  the 
disputants.  The  Government  member  was  Doctor  Blanco,  who  re- 
ported that  the  maps  which  had  been  made  by  his  colleagues  were 
substantially  similar  and  he  approved  both  of  them.  The  surveyor 
for  the  Warner-Quinlan  Company  filed  no  report,  but  only  a  map 
which  showed  the  asphalt  lake,  the  Felicidad  and  Venezuela  claims 
on  two  sides  of  the  lake,  and  the  Bermudez  Company's  location  on 
the  extreme  south.  The  report  of  Dr.  German  Jiminez,  named  by 
the  company,  was  in  substance  as  follows : 

According  to  the  official  map  of  the  Bermudez  Company's  survey  (the  Mom- 
bello  map  of  1888)  the  boundaries  of  its  property  were  straight  lines,  at  right 
angles,  running  east  and  west  and  north  and  south.  The  location  Of  any  one 
of  these  lines  was  sufficient  to  establish  the  boundaries  of  the  company's  con- 
cession. Hence,  he  said,  he  confined  himself  to  the  location  of  the  north  bound- 
ary line,  as  shown  on  the  Mombello  map. 

According  to  the  aforesaid  map,  the  northern  boundary  line  ran  east  and 
west,  through  a  house,  or  "  rancho ; "  the  line  extended  4  kilometers  eastward 
and  2  kilometers  westward,  thereby  determining  the  two  extremities  of  the  line. 

In  the  company's  petition  of  October  8,  1888,  presented  to  the  President  of 
the  State  of  Bermudez,  praying  for  provisional  title  to  wild  lands  to  be  used  in 
connection  with  its  proposed  mine,  it  was  stated  that  the  mine  was  located  on  a 
road  built  by  the  company,  •'  20  kilometers  toward  the  southeast,  from  the  town 
of  Guariquen,  to  a  house  owned  by  the  company,  standing  on  this  road  and 
situated  on  a  small  eminence  before  arriving  at  a  wooden  bridge,  which  leads  to 
the  surface  of  the  asphalt  deposit." 

The  house,  then,  which  stood  at  the  end  of  the  road  from  Guariquen  was 
located  on  the  northern  boundary  of  the  survey.  After  a  careful  examination, 
the  commission  found  on  the  north  side  of  the  lake  a  "  rancho,"  standing  exactly 
east  and  west,  upon  a  small  hill  or  eminence  just  before  reaching  the  ruins  of  a 
woodeu  bridge  which  led  to  the  surface  of  the  asphalt  deposit.  If  doubt  existed 
as  to  the  identity  of  this  house  with  the  one  to  which  Mombello  referred  in  his 
survey,  then,  assuming  the  latter  house  had  disappeared,  the  other  conditions 
specified  in  the  petition  still  existed,  viz,  the  small  eminence  and  the  bridge. 

At  the  place  iu  question  there  was  found  a  small  eminence  and  the  ruins  of 
the  bridge  leading  to  the  asphalt  lake.     Southeast  of  Guariquen,  and  beyond  the 
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remains  of  the  bridge,  there  were  no  hills — only  a  plain  of  asphalt,  the  only 
one  in  the  neighborhood,  and,  beyond,  mangrove  trees  and  swamps.  This,  there- 
fore, wa3  the  only  place  which  filled  the  conditions  specified  in  the  Mombello 
survey.  It  was  also  known  that  when  the  company  commenced  its  operations 
it  did  so  on  the  northern  side  of  the  lake  and  transported  its  exploited  material 
to  Guariquen,  for  which  purpose  it  built  a  bridge  to  the  lake,  the  ruins  of  which 
still  remain. 

Therefore,  Mombello,  in  his  map,  made  an  error  in  locating  the  northern 
boundary  line  of  this  survey  at  the  distance  of  20  kilometers  from  Guariquen. 
But  the  location  of  this  line  was  established  by  fixed  monuments,  which  remain; 
and  Mombello's  error  was  an  immaterial  detail.  It  was  not  to  be  presumed  the 
Government  intended  by  its  definitive  deed  to  the  company  to  locate  the  asphalt 
deposit  therein  described  20  kilometers  from  Guariquen,  where  there  were 
neither  "  ranchos,"  nor  hills,  nor  asphalt — nothing  but  mangrove  trees.  If  there 
were  various  lakes  of  asphalt  in  that  neighborhood  it  might  be  a  question  which 
one  belongs  to  the  company;  bufthere  was  only  one  lake,  and  good  faith  re- 
moved the  question  of  its  identity  with  the  one  described  by  Mombello  beyond 
discussion.     (Report,  pp.  25,  26.) 

It  should  here  be  said  that  the  mistake  made  in  the  company's 
deeds  whereby  the  location  of  the  lake  was  said  to  be  20  kilometers 
from  Guariquen  instead  of  10  is  a  discrepancy  which  the  company 
explains  very  naturally:  That  when  the  lake  was  first  discovered, 
or  at  any  rate  at  the  time  the  Hamilton  concession  was  obtained  in 
1883,  the  asphalt  deposit  was  only  accessible  through  a  tropical 
jungle  by  way  of  a  winding  mule  path,  whereas  the  company,  in  the 
course  of  the  development  of  its  property,  afterwards  constructed  a 
straight  road  direct  to  the  mine  from  Guariquen,  which  shortened 
the  distance  about  one-half. 

The  foregoing  discussion  of  the  land  and  mining  titles  does  not 
have  any  direct  application  upon  the  issue  of  this  case,  because  the 
Department  has  consistently  held  that  these  titles  exist  to-day,  unim- 
peached  and  valid.  But  it  has  been  thought  well  to  go  into  the 
question  at  some  length  on  account  of  the  uniform  attitude  of  the 
Department  respecting  controversies  in  which  American  citizens 
become  involved  with  foreign  governments,  which  is  understood  to 
be  that  it  examines  the  right  or  the  question  at  issue,  as  well  as  the 
strict  law,  and  if  it  were  developed  that  these  titles  were  mere  straw 
titles,  defeasible  upon  appropriate  action  in  the  courts,  and  that  the 
company  had  no  righteous  claim,  it  would  have  little  support.  But, 
as  it  appears,  it  is  one  whose  justice  is  undoubted,  and  for  this  reason 
the  pitfalls  and  ingenious  technicalities  which  have  been  resorted  to 
in  order  to  defeat  it  have  sometimes  been  set  forth  herein.  The 
object  of  the  pages  immediately  preceding  is  to  show  that  the  right 
of  the  matter  is  with  the  Bermudez  Company. 

Confirmation  of  title  to  Venezuela. — Regardless  of  the  decree  of 
the  minister  of  iomento  of  July  23,  1900,  the  third  petition  for  a 
definitive  title  to  the  Venezuela  claim  was  made  November  14,  1900, 
based  upon  the  defectiveness  of  the  company's  titles.  This  petition 
was  effective  and  on  December  10,  1900,  the  minister  of  fomento  in 
effect  nullified  his  decree  of  July  23  by  declaring  through  the  director 
of  territorial  wealth,  who  was  an  officer  subject  to  his  orders,  that 
the  Hamilton  contract  did  not  convey  the  exclusive  right  to  exploit 
asphalt  in  the  State  of  Bermudez.  The  protests  of  Carner  in  behalf 
of  the  company  were  denied  and  a  definitive  title  to  Venezuela  was 
granted  on  December  17,  1900.     (Report,  p.  27.) 
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3.    SETTLEMENT    OF    THE    WABNER-QUINLAN    CONTROVERSY. 

In  January,  1901,  after  this  Department  had  been  informed  that 
the  Venezuelan  Government  contemplated  dispossessing  the  com- 
pany, by  arbitrary  Executive  action,  of  rights  of  which  it  had  been 
in  undisputed  possession  for  twelve  years,  it  instructed  Minister 
Loomis  to  "  urgently  request "  and,  later,  to  "  peremptorily  demand  " 
of  the  Venezuelan  6overnment  a  stay  of  all  proceedings  pending  an 
investigation  of  the  rights  of  the  parties.  The  intervention  of  the 
Department  seems  to  have  had  the  effect  of  sending  the  parties  to 
the  courts,  and  on  February  16,  1901,  Warner  and  Quinlan  com- 
menced a  suit  against  the  company  analogous  to  a  bill  in  equity  to 
quiet  title  to  Felicidad.  The  complainants  stated  that  they  intended 
to  operate  their  mine,  but  that  the  Bermudez  Company  claimed  their 
title  was  not  valid ;  that  it  was  within  the  boundaries  of  their  mining 
concession,  and  that  also  under  the  Hamilton  contract  the  Govern- 
ment could  not  grant  title  to  Felicidad.  Complainants  averred  as 
to  the  mining  title  that  an  inspection  of  the  deeds  and  surveys  would 
show  that  Felicidad  was  not  located  within  the  area  of  the  com- 
pany's mining  titles,  and  that  the  Hamilton  contract  did  not  confer 
the  exclusive  right  to  exploit  mines,  such  a  grant  being  unconsti- 
tutional. The  complainants  prayed  that  the  Bermudez  Company 
should  acknowledge  the  validity  of  the  complainants'  title  and  that 
the  court  adjudge  their  title  superior  to  the  claims  of  the  Bermudez 
Company. 

It  must  not  be  lost  sight  of  that  the  single  object  of  this  suit  was 
to  obtain  a  confirmation  of  title  to  Felicidad  in  the  Warner-Quinlan 
Company. 

The  bitter  legal  controversy  which  grew  out  of  this  proceeding 
was  prolonged  over  nearly  a  year  and  a  half.  In  the  course  thereof 
there  was  much  crimination  and  recrimination  and  many  complaints 
of  denials  of  justice.  Mr.  Carner,  the  manager,  resigned  his  posi- 
tion and  has  since  become  the  company's  most  bitter  enemy.  The 
company's  attorney  withdrew  his  connection  with  them.  Two  other 
attorneys  succeeded  him,  and  "  during  their  connection  with  the  case 
incidents  occurred  of  tragic  interest,  in  which  both  of  them  were 
imprisoned  and  one  of  them  died."     (Report,  p.  32.) 

Mr.  Calhoun  considered  that  no  blame  should  attach  to  the  Ven- 
ezuelan Government  on  this  account  and  that  the  counsel  brought 
their  misfortunes  on  themselves  owing  to  their  conduct  in  the  man- 
agement of  the  case. 

Six  months  were  consumed  in  dilatory  pleadings.  When  the  com- 
pany finally  made  answer  it  alleged  certain  "  inherent  defects  "  in 
the  Felicidad  title  and  set  up  its  prescriptive  rights  acquired  under 
legal  title  and  held  for  fourteen  years.  Still  other  answers  were 
made  which  in  our  legal  system  would  come  under  the  head  of  dila- 
tory pleadings.  Much  evidence  was  taken  by  each  party  in  an 
earnest  endeavor  to  support  its  own  claim  to  the  lake,  and  much  re- 
course was  had  to  maps,  surveys,  etc. 

The  decision  of  the  Federal  court  was  elaborate  and  exhaustive. 
(See  pp.  163-175  of  the  company's  last  printed  brief.)  The  court 
reviewed  the  case  from  the  beginning  and  noted  all  the  arguments 
advanced  by  each  contestant.    There  was  an  elaborate  discussion  of 


192  WBOXG6   DONE   AMERICAN    CITIZENS   BY  VENEZUELA. 

the  Hamilton  contract.  The  court  had  no  doubt  of  its  exclusive 
character.  In  one  place  the  court  says  that  the  National  Govern- 
ment was  not  able,  during  the  term  of  the  contract.  **  to  grant  like 
concessions  as  regards  the  State  of  Bermudez  to  any  other  person.79 
Further  on  in  the  opinion  the  statement  is  made  that  the  Hamilton 
contract  is  "  clothed  with  all  the  forms  and  engenders  all  the  conse- 
quences of  a  privilege  granted  to  the  contractor  and  his  assigns,  in 
order  that  they  alone  *  *  *  might  be  able  to  exploit  the  as- 
phalt."7 etc.  The  court  took  occasion  to  observe  that  the  action  of 
the  Felicidad  concessionaires  in  attempting  to  have  the  Hamilton 
concession  annulled  by  Executive  decree  ~  clearly  demonstrated n 
that  they  consider  its  existence  as  an  insuperable  obstacle  in  the 
way  of  a  valid  title  to  their  property.    The  court  goes  on  to  say : 

It  has  been  desired  to  attach  great  importance  to  this  resolution  of  the 
ministry  of  fomento  for  the  purposes  of  this  suit,  the  fact  being  that  it  fa 
only  a  simple  administrative  decision  of  equal  value  with  the  resolution  of  the 
same  ministry  dated  the  4th  of  January.  189S.  which  sought  to  declare  the 
termination  of  the  Hamilton  contract,  and  this  is  so  because,  even  admitting 
that  the  said  contract  collided  with  the  National  Constitution  and  the  law  of 
mines,  or  that  it  ought  to  be  rescinded  on  account  of  the  contractor  and  those 
claiming  under  him  not  having  fulfilled  their  obligations,  such  circumstances 
in  no  way  alter  the  nature  or  the  judicial  effects  of  the  contract,  inasmuch  as 
that  collision  or  that  reseision  are  not  legally  declared  by  the  competent  au- 
thority. It  is  therefore  understood  that  the  New  York  and  Bermudez  Company 
has  had  perfect  right  to  say  whether,  in  their  petition  to  the  ministry  of  fo- 
mento dated  the  17th  of  July.  1900.  or  in  the  written  objection  taken  by  Dr. 
Jose  Loreto  Arismendi  against  Gen.  Jacinto  R.  Pachano.  or  in  various  parts 
of  the  proceedings,  and  even  in  the  last  verbal  addresses  of  its  defense,  that  in 
accordance  with  the  terms  of  the  Hamilton  contract,  of  which  it  is  cessionary, 
the  National  Government  had  no  power  to  grant  titles  to  mines  in  the  old 
State  of  Bermudez  to  any  other  person  or  corporation  in  contravention  of  the 
terms  of  the  contract. 

The  decision  is  then  announced  on  two  separate  and  distinct 
grounds : 

First.  By  reason  of  Article  VIII  of  the  Hamilton  contract,  which 
had  acquired  the  character  of  a  law  of  the  Republic  the  National 
Government  could  not  give  title  to  Felicidad  nor  grant  in  the  old 
State  of  Bermudez  mining  concessions  of  asphalt  to*  any  other  person 
or  corporation  in  contravention  of  the  terms  of  the  Hamilton  con- 
tract, and  it  therefore  became  unnecessary  to  investigate  u  whether, 
according  to  the  testimony  of  the  witnesses  and  the  documents  of 
title  and  the  plans  put  in.  the  mine  Felicidad  and  the  asphalt  lake 
which  the  Bermudez  Company  is  exploiting  are  two  distinct  things, 
or  whether  one  is  part  of  the  other,  because  no  mining  concessions 
could  be  given  while  the  grant  remained  in  force. 

Second.  The  court  furthermore  stated  that  u  in  addition  to  the 
grounds  expressed,  the  title  of  the  Felicidad  suffers  from  defects- 
which  vitiate  it  and  which  are  recorded  in  the  proceedings,  owing  to 
the  requisite  prescriptions  and  solemnities  not  having  been  complied 
with,  under  pain  of  nullity,  provided  by  the  code  of  mines,  defects 
which     *     *     *     can  not  be  amended.^ 

The  court  in  its  decision  was  careful  to  leave  untouched  the  ques- 
tion of  the  sufficiency  of  the  land  and  mining  titles.  These,  in  fact, 
were  ignored.  Likewise,  no  attempt  was  made  to  construe  the  Ham- 
ilton concession,  which  was  simpiv  recognized  by  the  court  as  an 
existing  law  of  the  land  which  had  not  been  properly  impeached  in 
a  judicial  proceeding.  Whether  it  was  subject  to  impeachment  or 
annulment  was  a  vital  question  not  touched  upon. 
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with  a  gunboat  for  the  property.  The  company  received  no  notice 
of  what  was  happening  until  the  afternoon  of  July  22,  when  its  man- 
ager, Captain  Wright,  was  served  with  the  summons. 

The  company,  through  its  local  manager,  Captain  Wright,  lost 
no  time  in  protesting  against  these  proceedings,  but  the  protest  was 
ineffective.  The  basis  of  this  protest  was  that  only  by  a  perversion 
of  its  terms  could  the  Hamilton  concession  be  called  a  lease.  Earnest 
representations  were  made  to  the  judge  that  his  power  to  issue  the 
order  of  sequestration  was  discretionary  and  that  very  great  damage 
would  result  to  the  company  if  he  allowed  the  order  to  stand.  The 
land  and  mining  titles  appear  not  to  have  been  mentioned  in  this 
protest. 

Meanwhile,  Carner  took  possession  of  the  property  of  the  com- 
pany at  Guanoco  under  order  of  the  court.  In  his  expedition  he 
was  accompanied  by  armed  troops.  The  evidence  as  to  the  manner 
of  taking  possession  of  the  property  is  conflicting,  the  company 
maintaining  that  its  employees  were  treated  with  violence,  whereas 
the  record  shows  that  the  proceedings  were  conducted  in  a  peace- 
able manner. 

If  the  company's  representatives  were  treated  as  alleged,  the  cir- 
cumstance is  one  merely  of  aggravation.  It  is  not  considered  essen- 
tial to  determine  this  fact. 

The  company's  answer  to  the  sequestration  proceeding  denied 
both  the  law  and  the  facts  adduced  as  a  ground  ior  the  same.  The 
answer  set  forth  that  even  if  the  Hamilton  contract  were  a  lease  the 
proof  furnished  by  the  exhibits  to  the  complaint  were  not  sufficient 
to  justify  the  order  of  sequestration;  that  the  alleged  obligation  to 
canalize  rivers  was  in  the  alternative — that  is,  to  canalize  one  or 
more  rivers  or  to  build  a  railroad,  and  the  obligation  had  been  ful- 
filled by  the  construction  of  its  railroad  from  the  lake  to  Guanoco, 
which  was  then  the  subject  of  sequestration;  that  Mr.  Carner,  who 
had  been  appointed  receiver,  was  its  notorious  enemy,  and  they  pro- 
tested against  his  appointment;  and,  finally,  the  company  asserted 
that  the  asphalt  lake,  lands,  and  appurtenances — 

do  not  belong  to  it  by  virtue  of  the  so-called  Hamilton  contract,  which  is 
the  subject-matter  of  this  suit,  but  by  virtue  of  titles  which  were  legally 
granted  to  it  by  the  National  Executive  powers  of  Venezuela  on  the  7th  and 
14th  of  December,  1888,  *  *  *  and,  although  it  is  true  that  the  remote 
occasion  of  those  titles  was  the  contract  now  under  discussion,  it  is  not  less 
true  they  also  have  their  immediate  judicial  causes,  which  are  proper  and 
peculiar  to  them;  these  being  titles  which  have  never  been  discussed,  and  are 
not  susceptible  of  discussion  in  the  present  suit. 

One  incident  occurred  during  these  proceedings  which  serves  to 
illustrate  the  lack  of  good  faith  on  the  part  of  the  Government. 
When  Mr.  Carner  made  his  first  report  as  receiver,  he  stated  that  he 
was  selling  asphalt  for  the  sum  of  $5  per  ton,  the  same  price  as  the 
company's  account  books  showed  was  being  obtained  by  the  com- 
pany prior  to  the  receivership.  It  has  been  ascertained  that  this 
sum  of  $5  per  ton,  which  was  shown  by  the  company's  books,  did  not 
represent  the  price  of  the  asphalt,  but  was  merely  an  estimated  value 
for  insertion  upon  the  invoice  of  the  cargo  to  serve  as  a  basis  for  insur- 
ance. The  shipments  were  merely  transfers  between  two  warehouses 
of  the  same  company  in  different  countries  and  there  was  no  need 
of  making  a  valuation  for  purposes  of  sale.     The  actual  value  of  the 
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as  well  as  under  a  second  undisputed  valid  title  to  the  same  property 
good  for  ninety-nine  years,  without  even  impeaching  the  validity  of 
such  titles,  the i procedure  will  be  set  forth  with  considerable  care. 

The  sections  of  the  code  of  civil  procedure  upon  which  the  attorney- 
general  relied  for  the  right  of  sequestration  are  as  follows  (Report, 
pp.  46,  47)  : 

Abt.  373.  Sequestration  shall  be  decreed : 

*  *  ***** 

7.  Of  the  property  leased,  if  the  defendant  is  sued  for  default  in  payment  of 
rental ;  on  account  of  the  property  becoming  deteriorated,  or  on  account  of  hav- 
ing failed  to  make  improvements  to  which  he  is  bound  by  the  contract ;  provided 
any  of  the  circumstances  be  proved  in  the  manner  indicated  in  article  368. 

In  this  case  the  owner,  and  the  purchaser  in  the  case  mentioned  in  No.  5,  may 
demand  an  order  that  they  themselves  shall  remain  subject  to  answer  the  lessee 
or  purchaser  when  necessary. 

Abt.  368.  At  any  stage  or  epoch  of  the  cause  whatsoever,  if  there  is  proof  of 
the  right  sued  for,  although  it  may  be  by  deposition  of  witnesses,  when  this 
proof  is  admissible  according  to  the  civil  code,  any  of  the  parties  may  request, 
according  to  the  case,  and  the  judge  may  grant : 

1.  Prohibition  to  alienate  the  subject-matter  of  the  suit. 

2.  The  sequestration  of  determinate  properties. 

3.  Deposit  of  security,  and  in  default  thereof,  the  attachment  of  sufficient 
property. 

The  complaint  alleged  that  the  Hamilton  contract  was  a  lease 
u  the  subject-matter  of  which  is  the  enjoyment  of  all  the  natural 
products  existing  in  the  wild  lands  of  the  former  State  of  Bermu- 
dez ;  "  that  the  proofs  submitted  in  support  of  the  complaint  "  clearly 
demonstrate  that  the  lessee  has  omitted  to  make  improvements  which 
by  the  contract  it  is  bound  to  make,  such  as  the  canalization  of  the 
rivers  of  the  State,"  and  motion  was  made  for  a  decree  of  sequestra- 
tion of  the  mine,  with  all  the  properties  and  appurtenances  of  the 
exploitation. 

The  stipulation  to  make  improvements  to  which  the  attorney- 
general  refers  is  found,  not  in  the  Hamilton  contract,  but  in  the 
so-called  "  second  additional  article  "  (p.  155,  supra),  which  contains 
no  penalty  clause.  The  only  penalty  clause  in  the  Hamilton  con- 
tract is  the  clause  prescribing  forfeiture  for  nonfulfillment  of  condi- 
tions (p.  154,  supra).  It  will  hereafter  appear  that  the  contract 
established  by  the  so-called  "  second  additional  article  "  was  repudi- 
ated by  Venezuela  as  far  back  as  1887,  so  that  the  foundation  of  the 
attorney-general's  petition  rested  upon  a  void  agreement. 

The  "  proofs  "  submitted  by  the  attorney-general  were  one  tele- 
gram to  the  minister  of  the  interior  based  "  on  trustworthy  infor- 
mation "  (and  therefore  hearsay)  that  the  company  had  not  canalized 
any  rivers  or  exported  any  natural  products  other  than  asphalt,  and 
three  exceedingly  meager  affidavits  to  the  same  general  effect. 

On  the  next  day,  July  21,  1904,  the  judge  ordered  a  summons  to 
be  served  upon  the  company's  representative  at  Caracas,  returnable 
in  ten  days.  On  the  same  day  the  judge,  at  the  suggestion  of  the 
attorney-general,  before  summons  had  been  served  upon  the  de- 
fendant, and  without  giving  the  company  any  opportunity  whatever 
to  be  heard,  entered  an  order  of  sequestration  of  the  company's 
property  at  the  Bermudez  Lake,  appointed  as  receiver  Mr.  Garner, 
the  defendant's  bitter  enemy,  and  required  no  bond  from  him.  The 
next  morning,  July  22,  Mr.  Carner  qualified  as  receiver  and  set  out 
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with  a  gunboat  for  the  property.  The  company  received  no  notice 
of  what  was  happening  until  the  afternoon  of  July  22,  when  its  man- 
ager, Captain  Wright,  was  served  with  the  summons. 

The  company,  through  its  local  manager,  Captain  Wright,  lost 
no  time  in  protesting  against  these  proceedings,  but  the  protest  was 
ineffective.  The  basis  of  this  protest  was  that  only  by  a  perversion 
of  its  terms  could  the  Hamilton  concession  be  called  a  lease.  Earnest 
representations  were  made  to  the  judge  that  his  power  to  issue  the 
order  of  sequestration  was  discretionary  and  that  very  great  damage 
would  result  to  the  company  if  he  allowed  the  order  to  stand.  The 
land  and  mining  titles  appear  not  to  have  been  mentioned  in  this 
protest. 

Meanwhile,  Carner  took  possession  of  the  property  of  the  com- 
pany at  Guanoco  under  order  of  the  court.  In  his  expedition  he 
was  accompanied  by  armed  troops.  The  evidence  as  to  the  manner 
of  taking  possession  of  the  property  is  conflicting,  the  company 
maintaining  that  its  employees  were  treated  with  violence,  whereas 
the  record  shows  that  the  proceedings  were  conducted  in  a  peace- 
able manner. 

If  the  company's  representatives  were  treated  as  alleged,  the  cir- 
cumstance is  one  merely  of  aggravation.  It  is  not  considered  essen- 
tial to  determine  this  fact. 

The  company's  answer  to  the  sequestration  proceeding  denied 
both  the  law  and  the  facts  adduced  as  a  ground  tor  the  same.  The 
answer  set  forth  that  even  if  the  Hamilton  contract  were  a  lease  the 
proof  furnished  by  the  exhibits  to  the  complaint  were  not  sufficient 
to  justify  the  order  of  sequestration ;  that  the  alleged  obligation  to 
canalize  rivers  was  in  the  alternative — that  is,  to  canalize  one  or 
more  rivers  or  to  build  a  railroad,  and  the  obligation  had  been  ful- 
filled by  the  construction  of  its  railroad  from  the  lake  to  Guanoco, 
which  was  then  the  subject  of  sequestration;  that  Mr.  Carner,  who 
had  been  appointed  receiver,  was  its  notorious  enemy,  and  they  pro- 
tested against  his  appointment;  and,  finally,  the  company  asserted 
that  the  asphalt  lake,  lands,  and  appurtenances — 

do  not  belong  to  it  by  virtue  of  the  so-called  Hamilton  contract,  which  is 
the  subject-matter  of  this  suit,  but  by  virtue  of  titles  which  were  legally 
granted  to  it  by  the  National  Executive  powers  of  Venezuela  on  the  7th  and 
14th  of  December,  1888,  *  *  *  and,  although  it  is  true  that  the  remote 
occasion  of  those  titles  was  the  contract  now  under  discussion,  it  is  not  less 
true  they  also  have  their  immediate  judicial  causes,  which  are  proper  and 
peculiar  to  them;  these  being  titles  which  have  never  been  discussed,  and  are 
not  susceptible  of  discussion  in  the  present  suit. 

One  incident  occurred  during  these  proceedings  which  serves  to 
illustrate  the  lack  of  good  faith  on  the  part  of  the  Government. 
When  Mr.  Carner  made  his  first  report  as  receiver,  he  stated  that  he 
was  selling  asphalt  for  the  sum  of  $5  per  ton,  the  same  price  as  the 
company's  account  books  showed  was  being  obtained  by  the  com- 
pany prior  to  the  receivership.  It  has  been  ascertained  that  this 
sum  of  $5  per  ton,  which  was  shown  by  the  company's  books,  did  not 
represent  the  price  of  the  asphalt,  but  was  merely  an  estimated  value 
for  insertion  upon  the  invoice  of  the  cargo  to  serve  as  a  basis  for  insur- 
ance. The  shipments  were  merely  transfers  between  two  warehouses 
of  the  same  company  in  different  countries  and  there  was  no  need 
of  making  a  valuation  for  purposes  of  sale.     The  actual  value  of  the 
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crude  asphalt  is  placed  by  the  company  at  $11,  and  the  difference 
between  these  two  sums  represents  the  amount  less  than  the  market 
price  at  which  the  product  is  being  sold.  The  company  alleges  that 
the  cargoes  are  being  disposed  of  at  this  low  rate  to  friends  of 
Mr.  Carner  in  New  York,  who  are  business  rivals  of  the  Bermudez 
Company. 

Little  pertinent  evidence  seems  to  have  been  offered  by  the  Gov- 
ernment in  support  of  the  sequestration  proceedings.  The  most 
important  proof,  perhaps,  was  the  testimony  of  the  witnesses  who  had 
furnished  affidavits  as  to  the  canalization,  but  their  testimony,  Mr. 
Calhoun  says  (p.  46  of  his  report),  "only  tended  to  show  there 
had  been  no  canalization  of  rivers,  but  as  the  defense  offered  no 
proof  the  Government  was  entitled  to  the  benefit  of  whatever  rea- 
sonable deductions  this  evidence  justified."  The  report  shows  that 
the  attorney-general  made  a  strong  argument  for  the  sequestration 
of  the  property,  based  upon  the  contention  that  the  Hamilton  con- 
tract was  a  lease.  He  also  denied  that  the  "  canalization  "  article 
was  in  the  alternative,  as  contended  by  the  company,  and  asserted 
that  there  was  a  positive  obligation  to  canalize  one  or  more  rivers, 
the  consideration  being  the  right  to  their  exclusive  navigation,  and 
that  while  the  contract  stated  that  Hamilton  should  have  the  same 
right  if  he  constructed  the  railroad,  there  was  no  obligation  to  build 
such  railroad,  but  the  obligation  to  canalize  rivers  was  positively 
declared.  But,  even  admitting  this,  the  obligation  to  canalize  arose 
from  the  "  second  additional  article,"  which  has  never  been  approved 
by  the  Congress  and  which  never  became  incorporated  in  the  original 
concession  as  an  integral  part  thereof. 

The  argument  of  the  company's  attorney  was  to  the  effect  that 
the  contract  was  not  a  lease,  but,  even  so,  the  subject  of  the  lease  was 
"the  enjoyment  of  all  the  natural  products  of  the  unappropriated 
lands  "  of  the  State  of  Bermudez,  which  was  equivalent  to  saying 
that  the  object  of  the  lease  was  a  usufruct,  while  the  subject  itself 
and  the  rights  of  the  possessor  had  been  embargoed.  Other  argu- 
ments were  advanced,  but  they  were  principally  a  reiteration  of  those 
advanced  in  the  company's  answer.  In  conclusion,  the  company 
said :  "  The  company  is  in  possession  of  the  sequestered  asphalt  mine 
by  right  of  titles  which  have  not  been,  and  can  not  be,  discussed  in  the 
present  suit,"  which  referred  exclusively  to  the  Hamilton  contract. 

After  hearing  the  arguments,  the  court  pronounced  judgment 
affirming  the  previous  order  of  sequestration.  The  court  held  that 
the  contract  had  the  features  of  a  lease  and  that  the  company  had 
not  produced  any  evidence  in  its  favor.  No  specific  reference  was 
made  to  the  land  and  mining  titles,  and  an  examination  of  the  record 
of  proceedings  in  the  case  shows  they  were  not  introduced  in  evi- 
dence, although  they  were  referred  to  by  defendant  in  the  manner 
indicated  in  the  preceding  paragraph  and  upon  page  168,  supra. 

Appeal  was  taken  from  this  decision  to  the  high  Federal  court. 
In  the  course  of  a  preliminary  argument  before  the  tribunal,  it  was 
again  stated  that  "  the  mining  title  issued  to  the  New  York  and  Ber- 
mudez Company  which  gives  it  exclusive  ownership  over  the  lake  of 
asphalt  is  not  a  title  which  is  duscuased  or  which  can  be  the  subject 
of  discussion  in  the  incident  of  sequestration  or  in  the  principal  suit 
upon  which  said  incident  depends." 
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The  company's  argument  on  the  appeal  was  again  confined  mainly 
to  the  question  of  whether  or  not  the  Hamilton  concession  was  a 
lease;  nothing  additional  of  consequence  was  brought  out  in  this 
proceeding.  The  court,  in  an  elaborate  decision,  sustained  the  court 
below  and  justified  the  previous  proceedings.  There  was  still  no 
specific  reference  to  the  company's  land  and  mining  titles.  Regard- 
ing the  general  failure  of  defendant's  proof  the  court  observes  that 
"the  company  did  not  establish  the  terms  of  its  opposition."     (Re- 

;ort,  p.  50).  This  was  the  final  decision  on  the  sequestration  issue, 
'he  proceedings  were  then  remitted  to  the  lower  court  for  deter- 
mination of  the  ultimate  question  of  the  right  of  the  Government  to 
have  the  Hamilton  contract  canceled. 

During  the  progress  of  the  sequestration  proceedings  the  counsel  for 
the  company  requested  the  Departitient  to  demand  of  the  Venezuelan 
Government  the  restoration  of  the  property.  This  request  was  not 
granted  for  the  reason  that  the  Department  could  not  interfere  with 
tne  process  of  the  courts;  but  the  Department  did  instruct  Mr.  Bowen 
to  ask  the  Venezuelan  Government  to  instruct  its  attorney-general  to 
move  the  court  to  discharge  the  receiver,  pending  the  litigation.  This 
request  the  Venezuelan  Government  refused. 

2.    THE   SUIT  UPON  THE  "  MAIN   ISSUE  "   FOR  THE  CANCELLATION  OF  THE   HAMILTON 

CONTRACT. 

Much  of  the  record  in  this  suit  is  taken  up  with  the  same  argument 
that  was  the  principal  contention  in  the  sequestration  proceeding, 
namely,  whether  the  Hamilton  contract  was  a  lease.  Since  the  suit 
in  question,  which  had  for  its  issue  whether  or  not  the  concessionaries 
had  defaulted  upon  their  contract  and  should  incur  the  penalty  of 
forfeiture,  is  independent  of  the  nature  of  the  contract  and  is  a  ques- 
tion not  of  law  but  of  fact — namely,  whether  or  not  the  concession- 
aries have  lived  up  to  their  contract — it  is  considered  that  further 
discussion  upon  this  point  is  unnecessary,  since  Mr.  Calhoun  is  of  the 
opinion,  which  is  sufficiently  confirmed  by  his  report,  that  the  com- 
pany had  defaulted  upon  the  concession  by  failure  to  develop  it. 

Other  arguments  advanced  by  defendant  were  as  follows:  The 
rights  granted  to  Hamilton  were  optional,  except  that  of  exploration, 
and  could  be  renounced,  and  he  could  exercise  them  or  not  at  any  time 
within  the  period  of  this  concession;  the  minister  of  foment o  had  de- 
clared on  July  23,  1900,  that  the  company  had  performed  all  of  its 
obligations;  the  obligations  of  the  contract  were  personal;  twenty-one 
years  had  elapsed  since  they  accrued,  and  they  were  now  barred  by 
the  statute  of  limitations;  as  the  obligation  to  canalize  rivers  was  al- 
ternative with  the  building  of  a  railroad  the  company  had  discharged 
such  obligation  by  building  the  latter;  the  company  owned  the  lake 
by  virtue  of  its  mining  title  and  not  by  the  Hamilton  concession; 
lastly,  the  contention  that  the  granting  of  this  concession  had  served 
to  keep  others  out  of  the  limits  of  the  concession  was  false  in  fact,  be- 
cause the  Government  had  already  granted  an  infinite  number  of 
mining  and  wild-lands  titles  within  the  State  of  Bermudez,  as  the 
federal  and  State  records  abundantly  show. 

Evidence  was  introduced  at  the.  trial  to  show  that  the  company 
had  canalized  no  rivers  and  exploited  no  natural  products  or  the 
forests.    The  proof  consisted  principally  of  letters  and  other  docu- 
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mentary  evidence  bearing  date  long  before  the  institution  of  this 
suit.  Most  of  it  was  inadmissible  in  our  system  of  law,  but  no  ex- 
ception was  taken  to  its  competency.  The  report  of  engineers  was 
also  introduced,  showing  that  they  had,  under  instructions,  made  an 
investigation  of  the  condition  of  the  Guarapiche  River  and  were  able 
to  say  that  no  canalization  had  ever  been  made  as  required  by  the 
Hamilton  contract. 

The  defendant  introduced  evidence  to  show  that  some  work  had 
been  done  upon  the  concession  a  few  years  after  it  was  granted ;  but 
the  company  did  not  prove  a  continuous  development  of  its  conces- 
sion, and  it  would  appear  to  be  impossible  for  it  to  do  so.  Nothing 
appears  in  the  record  to  show  that  as  a  matter  of  fact  the  company 
had  kept  up  the  work  of  exploitation  of  the  forests,  etc.,  which  it  had 
begun  shortly  after  the  first  grant,  and  Mr.  Calhoun,  after  a  thorough 
examination  of  this  question,  likewise  finds  affirmatively  that  this 
work  had  been  abandoned. 

In  the  final  argument  of  the  attorney-general  a  resume  is  made 
of  the  case,  and  the  various  contentions  of  the  company  are  dealt 
with  in  detail.  Regarding  the  land  and  mining  titles  which  had 
been  injected  into  the  proceeding,  the  attorney-general  said  in  sub- 
stance that  if  the  company  could  show  titles  other  than  those  con- 
ferred on  it  by  the  Hamilton  contract,  the  opportunity  would  arrive 
to  present  them,  and  when  it  did  arrive,  that  would  be  the  time  to  dis- 
cuss and  judge  of  their  value;  but  that  in  this  case  the  Government 
had  asked  for  the  dissolution  of  the  contract,  which  appeared  to  be 
the  origin  of  all  the  rights  and  obligations  of  the  company,  and  when 
the  judgment  rendered  in  this  case  was  to  be  executed,  then  would 
be  the  proper  moment  to  discuss  the  question  of  the  alleged  titles. 
The  attorney-general  closed  his  argument  by  asking  for  the  annul- 
ment of  the  contract  on  the  ground  that  the  company  had  failed  to 
perform  its  obligations.     (Report,  pp.  58,  102,  103.) 

The  company's  counsel,  Doctor  Bance,  has  made  the  following  ex- 
planation of  the  manner  and  purpose  of  pleading  the  land  and  mining 
titles. 

The  exceptions  taken  are  those  iu  answer  to  the  demand. 

In  that  answer  I  invoked  and  alleged,  under  No.  9,  the  existence  of  the 
property  titles  of  the  mines  and  lands,  adding  that  "  those  titles  have  never 
been  discussed  and  can  not  be  discussed  in  this  suit."  This  same  allegation  I 
made  in  the  answer  to  the  sequestration.     *     *     * 

I  invoked  and  alleged  the  existence  of  those  titles,  as  already  stated,  and  in 
such  a  manner  that  the  court  was  obliged  to  consider  and  solemnly  appreciate 
their  existence;  but  at  the  same  time  the  court  could  not  have  analyzed  or 
decided  upon  the  validity  or  nullity  of  said  titles.  They  exist,  not  having  been 
annulled,  and  that  existence  solely  is  an  obstacle  insurmountable  to  the  oppos- 
ing party  to  legally  hold  the  lake  or  the  land,  since  the  annulment  of  the  Hamil- 
ton contract  has  nothing  to  do  with  these  titles.     *     *     * 

I  did  not  present  the  original  documents  to  the  court  because,  for  the  sole 
effect  of  proving  their  existence,  that  presentation  was  not  necessary,  since  the 
opposing  party  admitted  their  existence  and  that  same  party  is  the  author  of 
the  documents  and  so  expressly  recognized  them.  (See  pp.  35  and  36,  brief  of 
the  attorney-general;  and  see  art.  1336  of  the  civil  code.) 

Furthermore,  those  documents  and  the  transfer  by  Carner  and  wife  were 
and  are  in  the  proceedings  presented  twice  by  the  attorney-general  in  the 
sequestration  and  the  principal  suit,  when  I  invoked  and  presented  as  proofs 
my  brief  in  the  Felicidad  suit.  They  can  never  be  presented  better  than  by 
the  opposing  party. 

The  decision  of  the  judge  of  first  instance  is  based,  and  it  would 
seem  correctly  so,  upon  the  fact  that  the  company  had  not  continued 
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to  work  its  concession.  (Report,  pp.  59,  60.)  The  opinion  is 
lengthy.  It  reviews  the  entire  history  of  the  case,  the  claims  of  both 
parties,  and  the  evidence  introduced.  The  substance  of  the  decision 
was  that  the  two  additional  agreements  were  a  part  of  the  original 
contract;  that  the  obligations  of  the  contract  must  be  performed; 
and  that  the  evidence  snowed  that  the  company  had  limited  its  per- 
formance to  the  exploitation  of  asphalt  and  had  neglected  to  perform 
its  other  obligations.  It  also  held  that  the  stipulation  to  canalize 
rivers,  which  was  not  in  the  alternative  and  could  not  be  satisfied  by 
building  a  railroad,  had  not  been  performed.  A  decree  was  accord- 
ingly entered  dissolving  the  contract  and  an  order  made  "  to  pay  the 
loss  and  damage  sued  for  according  to  a  just  valuation  of  experts." 

The  company  appealed  from  this  decision,  and  on  August  7,  1905, 
the  federal  and  cassation  court,  the  tribunal  of  last  resort,  affirmed 
the  decision  of  the  court  below.  No  new  facts  were  developed  in 
these  proceedings. 

The  appraisers  appointed  by  the  court  to  assess  the  damages  against 
the  company  which  the  country  had  sustained  through  failure  to  ex- 
ploit the  forests  within  the  territory  covered  by  the  Hamilton  con- 
tract made  their  report  on  November  24,  1905,  and  returned  an  esti- 
mate of  1,065,000  bolivars. 

3.   THE   "  REVOLUTIONARY  "   SUIT. 

There  is  another  suit  which  has  been  brought  against  the  company, 
alleging  that  it  aided  the  Matos  revolution  against  Castro.  The  truth 
of  this  charge  is  denied  by  affidavits  filed  in  the  Department,  It  has 
been  sought  to  make  it  appear  that  the  company's  property  has  been 
seized  in  consequence  of  this  charge.  This  impression  is  unfounded. 
The  revolutionary  suit  was  brought  subsequently  to  and  had  no  legal 
connection  with  the  seizure  of  the  company's  property. 

No  provision  of  the  Venezuelan  code  has  been  cited  by  the  Vene- 
zuelan Government  which  can  fairly  be  interpreted  to  support  this 
suit,  and  the  Department  has  been  unable  to  find  any  authority  what- 
ever for  it  in  Venezuelan  law.  The  court  of  first  instance  has,  how- 
ever, sustained  the  competency  of  the  Government  to  bring  suit, 
although  the  question  was  squarely  raised  by  the  company  at  the 
trial.  It  is  understood  that  the  case  is  now  pending  in  the  Venezuelan 
courts  upon  its  merits. 

As  this  controversy  has  not  reached  a  final  settlement  in  the  courts 
and  does  not  in  its  present  aspect  affect  the  question  of  the  spoliation 
of  the  company's  property,  it  will  not  be  further  discussed  here.  It 
was  thought  necessary  to  refer  to  it,  however,  as  it  affects  the  com- 
pany's status  in  Venezuela. 

HI.    EFFORTS  OF  THE  DEPARTMENT  OF  STATE  TO  OBTAIN  JUSTICE  FOR  THE 
COMPANY  DURING  THE  SEQUESTRATION  PROCEEDINGS. 

On  July  25,  1904,  the  Department  protested  against  the  proceed- 
ings of  the  Venezuelan  Government  in  connection  with  the  sequestra- 
tion issue,  and  on  July  26  it  requested  that  Government  to  defer 
seizure  of  the  company's  property  until  the  matter  could  be  fully 
investigated.  On  August  1,  1904,  the  Department  notified  the  Vene- 
zuelan Government  of  the  grave  concern  with  which  the  United 
States  would  regard  any  illegal  action  against  the  company.     On 
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August  15, 1904,  Mr.  Bowen  was  instructed  to  request  the  Venezuelan 
Government  to  direct  its  attorney-general  to  move  the  discharge  of 
the  receiver  and  to  restore  to  the"  company  its  property  pending  the 
decision  of  the  case  on  its  merits.  The  Venezuelan  Government  had 
refused  to  allow  the  company  to  remain  in  possession  of  the  property, 
except  on  condition  that  a  deposit  or  payment  of  the  sum  of  $10,- 
000,000  be  made.  These  requests  were  all  fruitless.  The  Department 
then,  on  September  26,  1904,  sent  an  elaborate  instruction  to  Mr. 
Hutchinson,  the  American  charge  at  Caracas,  reviewing  the  wrongs 
done  the  company,  and  urgently  requested  that  it  might  be  restored 
to  the  possession  of  its  property,  to  remain  therein  until  it  was  judi- 
cially decided  that  the  company  was  not  entitled  to  such  possession. 
The  instruction,  with  the  exception  of  a  few  opening  paragraphs,  is 
embodied  herein,  as  follows : 

It  is  established  by  the  records  in  the  case  that  the  Venezuelan  Government, 
represented  by  its  attorney-general,  went  into  one  of  its  courts  and  upon  a 
complaint,  in  which  the  mining  and  land  titles  obtained  by  the  company  In  1888 
were  disregarded,  secured  an  order  for  the  appointment  of  a  " receiver"  for 
the  company's  property,  on  the  pretext  that  the  company  was  a  mere  "  lessee " 
under  the  Hamilton  concession  of  1883;  and  this  was  done  ex  parte,  without 
affording  the  company  an  opportunity  to  show  cause  why  its  property  should 
not  be  so  taken  from  it. 

While  it  is  stated  in  the  order  for  the  appointment  of  a  "receiver"  that  the 
"  extraordinary  circumstances  "  required  by  law  to  justify  such  action  had  been 
established,  and  while  it  has  been  stated  that  the  "receiver"  was  appointed 
as  a  precautionary  measure,  no  substantial  foundation  whatever  has  been 
shown  for  either  of  these  assertions,  no  disclosure  or  description  has  been 
attempted,  and  this  Government  is  at  a  loss  to  imagine  any  that  could  be  sug- 
gested with  a  show  of  seriousness,  much  less  of  plausibility.  As  to  the  "  extra- 
ordinary circumstances"  that  were  alleged  to  exist,  the  only  one  which  any 
attempt  was  made  to  establish  was  that  the  company  had  failed  to  "  canalise  " 
or  dredge  an  obscure  stream  in  the  recesses  of  the  old  State  of  Bermudez,  in 
no  i>ossible  way  connected  with  the  use  of  the  company's  property.  The  sup- 
position that  this  failure,  which,  if  it  existed,  had  existed  for  twenty  years, 
without  any  complaint  or  remonstrance  on  the  part  of  the  Venezuelan  Govern- 
men,  suddenly  created  an  emergency  which  justified  the  seizure  of  the  com- 
pany's property  would  be  manifestly  frivolous  even  if  the  company  had  been 
a  mere  "  lessee  "  under  the  Hamilton  concession. 

Hut  it  is  not  alone  the  frivolity  of  the  charge  that  shocks  one's  sense  of 
Justice  in  the  present  instance.  It  is  a  fact  that  on  July  17,  1900,  upon  the  ap- 
plication of  Mr.  A.  H.  earner,  the  "  present  receiver  "  of  the  property,  but  then 
managing  director  of  the  New  York  and  Bermudez  Company  in  Venezuela, 
the  Venezuelan  Government,  through  Dr.  Guillermo  Tell  Villigas  Pulldo,  its 
minister  of  foniento,  issued  a  decree  declaring: 

"  That  the  New  York  and  Bermudez  Company  has  fulfilled,  up  to  date,  the 
engagements  and  obligations  of  the  contract  of  which  it  is  concessionary,  en- 
tered into  with  the  Executive  power  on  the  15th  of  September,  18%  to  which 
additions  were  made  on  the  19th  of  October  following,  approved  by  National 
Congress  by  law  of  the  5th  of  June,  1S84,  and  confirmed  by  the  high  federal 
court  by  sentence  of  August  23,  1898,  and  that  therefore  the  said  contract  is  in 
full  force  and  effect." 

General  Castro  was  then,  as  he  is  now,  President  of  Venezuela.  The  Hamil- 
ton concession  had  been  in  force  for  seventeen  years,  and  if  the  stream  in 
question  is  "  uncanalized  "  now,  it  was  in  the  same  condition  then,  nor  has  there 
been  during  the  intervening  four  years  any  complaint  or  representation  to  the 
company  of  any  failure  on  that  score.  It  is  evident,  therefore,  that  the  suppo- 
sition of  emergency  is  destitute  of  foundation,  so  that  it  would  afford  no  justi- 
fication for  the  seizure  of  the  company's  property,  even  if  the  company  had 
been  a  mere  "  lessee." 

lint  the  fact  was  well  known  to  the  Venezuelan  Government  that  the  com- 
pany, availing  Itself  of  the  Venezuelan  laws  governing  the  acquisition  of  titles 
to  mines  and  wild  lands,  obtained  on  December  7,  1888,  by  purchase,  a  definite 
title  conveying  to  it  the  Bermudez  Lake  deposit  and  a  right  to  work  it  for 


WBONGS  DONE  AMERICAN    CITIZENS   BY   VENEZUELA.  141 

ninety-nine  years;  and  further  obtained,  on  the  14th  of  the  same  month,  the 
title  to  and  absolute  property  in  a  tract  of  public  lands  including  and  extending 
beyond  the  asphalt  deposit  itself.  Of  these  facts  the  Venezuelan  Government 
can  not  deny  knowledge,  since  the  titles  have  been  formally  recognized  by  it 
and  form  part  of  its  records.  Indeed,  when  President  Crespo,  by  his  decree 
of  January  4,  1898,  attempted  arbitrarily  to  terminate  the  Hamilton  concession 
he  expressly  reserved  the  rights  belonging  to  the  company  by  virtue  of  its  min- 
ing titles.  These  titles  have  not  been  impeached;  but,  if  they  had  been,  they 
would,  by  the  universal  principles  of  jurisprudence,  written  in  the  law  of 
Spanish  America  as  well  as  of  the  United  States,  give  the  company  a  clear  right 
to  hold  the  property  till  they  were  set  aside  by  a  legal  decision  duly  and  fairly 
rendered. 

But  while  the  so-called  "  receivership "  was  decreed  in  entire  disregard  of 
the  company's  rights,  and  in  a  manner  neglectful  of  the  plainest  principles  of 
justice,  it  is  also  necessary  to  point  out  that  in  its  execution  and  management 
it  has  borne  none  of  the  characteristics  of  a  legal  proceeding. 

The  proceedings  of  the  "  receiver "  have  been  conducted  clandestinely,  and 
every  device  has  been  employed. to  conceal  his  transactions.  Charters  of  vessels 
to  take  away  the  company's  property  have  been  made  secretly,  and  even  their 
existence,  has  been  denied.  When  the  steamer  Kennett,  whose  chartering  for 
Guanoco  had  been  repeatedly  denied,  lately  arrived  in  New  York  from  that 
place,  with  asphalt  taken  by  the  "  receiver,"  not  from  Bermudez  Lake,  but  from 
deposits  previously  mined  and  stored  by  the  company,  all  information  was  re- 
fused as  to  the  destination  of  her  cargo,  which  was  consigned  to  the  captain, 
who  in  turn  declared  that  he  knew  nothing  about  it. 

These  transactions  appear  to  bear  none  of  the  marks  of  a  bona  fide  receiver- 
ship, but,  on  the  contrary,  they  characterize  the  recent  proceedings  as  in  fact 
an  act  of  arbitrary  and  unlawful  spoliation,  though  clad  in  legal  forms. 

The  Government  of  the  United  States  has  sought  to  avoid  even  the  appear- 
ance of  interfering  with  or  making  any  demands  upon  the  Venezuelan  courts, 
and  it  has  not  so  interfered  or  made  any  such  demands.  This  Government  has, 
however,  requested  that  of  Venezuela  to  undo  its  own  wrong,  by  directing 
its  attorney-general  to  go  into  court  and  ask  for  the  discharge  of  the  "  re- 
ceiver," so  that  the  property  of  the  New  York  and  Bermudez  Company  may  be 
restored  to  its  possession,  there  to  remain  till  a  lawful  and  just  decision  shall 
have  shown  that  the  company  is  not  entitled  to  sculi  possession.  This  it  is 
in  the  power  of  the  Venezuelan  Government  to  do,  and  the  Government  of  the 
United  States  must,  under  the  circumstances,  renew  and  earnestly  press  its 
request  Such  compliance  would  be  but  an  act  of  respect  on  the  part  of  the 
Venezuelan  Government  to  its  own  tribunals,  whose  process  has  been  perverted 
to  the  perpetration  of  a  grave  injustice,  the  continuance  of  which  this  Govern- 
ment can  not  view  without  deep  concern.  It  is  evident  that  the  avowed  object 
of  the  proceedings  was  for  all  substantial  purposes  accomplished  before  they 
were  fairly  begun,  and  that,  unless  this  condition  of  things  shall  be  remedied, 
their  further  prosecution  will  be  practically  superfluous,  their  apparent  object 
having  already  been  accomplished.  The  Government  of  the  United  States  is 
desirous  to  show  toward  that  of  Venezuela  every  possible  consideration.  It 
therefore  indulges  the  hope  that  the  latter  will,  as  an  act  due  to  substantial 
justice,  remove  the  present  cause  of  complaint.  But  it  is  proper  to  add  that 
the  Government  of  the  United  States  in  any  event  can  not  stand  by  and  permit 
the  property  of  American  citizens  to  be  seized  and  appropriated  by  any  foreign 
government  through  a  gross  and  palpable  perversion  of  the  forms  in  which 
justice  is  administered  in  order  to  defeat  the  ends  of  justice. 

You  are  directed  to  read  this  instruction  to  the  minister  of  foreign  relations, 
and  to  leave  with  him  a  copy  of  it. 

The  answer  of  the  Venezuelan  minister  for  foreign  affairs,  trans- 
mitted with  dispatch  No.  349,  October  29,  1904,  is  a  flat  refusal  to 
comply  with  the  Department's  urgent  request.  The  minister  main- 
tains that  the  questions  raised  in  the  Department's  instructions  are 
matters  for  the  Bermudez  Company  to  present  to  the  courts,  with 
the  process  of  which  the  Executive  authority  could  not  interfere. 
The  statement  is  made  that  no  party  had  the  right  to  interfere  in 
the  suit  except  the  plaintiff  or  defendant.  The  minister's  plain  infer- 
ence was  that  the  intervention  of  this  Department  was  unjustifiable. 
He  adhered  to  the  contention  that  the  attitude  of  his  Government 
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in  the  sequestration  proceedings  was  proper.  His  answer  therefore 
was  equivalent  to  a  refusal  to  take  any  steps  whatever  to  comply 
with  the  Department's  wishes  as  expressed  in  the  foregoing  instruc- 
tion. He  carefully  avoids  making  a  systematic  reply  to  the  argu- 
ments presented  therein. 

On  November  21,  1904,  the  Venezuelan  Government  was  requested 
to  speed  the  prompt  and  impartial  and  final  hearing  and  decision  of 
the  case. 

On  January  9,  1905,  the  Department  authorized  Mr.  Bowen  to 
negotiate  with  the  Venezuelan  Government  for  arbitration  of  the 
controversy.  On  January  18  the  Department  cabled  Mr.  Bowen  a 
draft  protocol  for  arbitration  in  the  Bermudez  Case,  whereby  the 
controversy  should  be  decided  by  three  arbitrators,  one  to  be  named 
by  the  President  of  the  United  States,  one  by  the  President  of  Vene- 
zuela, and  the  third  by  both  Presidents  jointly.  The  protocol  pro- 
vided for  the  restitution  of  the  asphalt  mine  as  a  basis  for  the  arbi- 
tration of  the  amount  of  damages  which  the  asphalt  company  had 
sustained  by  reason  of  its  dispossession  from  its  property  and  for  the 
asphalt  which  the  Venezuelan  Government  had  mined  and  disposed 
oi  in  the  markets.  The  protocol  was  somewhat  extreme  in  its  re- 
quirement of  a  practical  restoration  of  the  status  quo  ante  as  regards 
tne  possession  of  the  property,  but  it  was  adopted  in  this  form  for 
two  reasons :  First,  for  the  reason  that  if  the  Venezuelan  Government 
was  willing  to  arbitrate,  but  objected  to  any  of  the  provisions  of  the 
protocol,  it  could  accept  the  principle  of  arbitration  and  state  its 
objection  to  any  specific  provision  proposed.  The  result  of  such  nego- 
tiations would  probably  have  been  an  agreement  upon  exact  terms  for 
the  arbitration.  Second,  a  special  reason  existed  for  the  endeavor 
to  reach  an  arbitration  on  the  substantial  basis  of  the  proposed 
protocol.  One  Government  does  not  enforce  specific  performance 
against  another.  The  only  feasible  manner  in  which  the  title  to 
the  mine  could  be  retained  was  by  the  method  suggested  in  the  draft 
protocol.  If  that  draft  had  been  accepted  by  the  Venezuelan  Gov- 
ernment the  arbitral  tribunal  would  have  had  to  pass  simply  upon 
the  question  of  the  title,  which,  if  decided  in  favor  of  the  company, 
the  Venezuelan  Government  would  have  agreed  to  respect.  The 
tribunal  would  then  have  assessed  damages  for  temporary  disposses- 
sion and  the  despoilment  of  the  mine  and  the  incidental  injuries  to 
the  property.  If,  on  the  other  hand,  the  arbitral  tribunal  hfcd  been 
simply  clothed  with  power  to  hear  the  case  and  to  assess  damages,  it 
would  have  been  impossible  for  it  to  judge  accurately  and  justly  the 
value  of  the  mine,  which  is  indefinable. 

On  January  28  the  Department  again  instructed  Minister  Bowen 
to  try  to  get  the  Venezuelan  Government  to  accept  the  principle  of 
an  impartial  arbitration  of  the  cases  of  the  Bermudez  Company, 
Crichfield,  and  Jaurett,  and  of  the  revision  of  the  Orinoco  Steamship 
Company  award,  and  the  trial  of  all  these  cases  absolutely  upon  their 
merits. 

The  requests  for  arbitration  have  been  met  by  constant  refusals  in 
the  form  of  evasive  answers.  President  Castro  insists  that  the  case 
of  the  Bermudez  Company  does  not  present  a  diplomatic  question, 
and  proposed  that  the  two  Governments  enter  into  a  general  arbitra- 
tion treaty  in  order  to  obtain  a  decision  as  to  what  is  and  what  is  not 
a  diplomatic  question.    This  proposal  could  not  be  taken  seriously 
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by  the  United  States,  and  the  Venezuelan  Government  was  so  ad- 
vised. To  all  of  our  requests  the  answers  of  the  Venezuelan  Govern- 
ment have  been  of  such  a  character  as  to  leave  no  reasonable  doubt 
that  it  will  not  consent  to  arbitrate  unless  it  is  constrained  to  do  so  by 
arguments  of  a  more  forcible  nature. 

DISCUSSION    AND   ARGUMENT. 

This  is  a  complaint  against  a  foreign  government  for  grave  wrongs 
done  to  a  great  American  interest,  which  has  gone  to  Venezuela, 
invested  hundreds  of  thousands  of  dollars  there,  and  paid  out  other 
hundreds  of  thousands  which  have  gone  into  circulation  in  that  coun- 
try in  wages  to  hundreds  of  employees.  It  has  constructed  ware- 
houses, wharves,  docks,  a  railroad,  machine  shops,  sawmills,  a  plant 
for  refining  asphalt,  an  electric-lighting  plant,  and  all  the  accessories 
of  a  modern  establishment  for  building  up  a  great  industrial  business. 
It  has  been  despoiled  of  that  business ;  its  investment  of  more  than  a 
half  a  million  of  dollars  is  now  in  the  hands  of  its  business  rivals,  who 
are  enjoying  the  results  of  its  efforts  without  the  cost  of  a  penny, 
while  the  complainant's  investment  is  a  total  loss  on  account  of  the 
unjustifiable  action  of  the  Venezuelan  Government,  under  pretext  of 
legal  process,  in  confiscating  its  property  acquired  under  lawful 
title,  of  which  it  has  never  been  divested.  The  case  has  many  phases, 
but  in  no  instance  will  a  mere  technical  legal  advantage  be  relied 
upon,  such  as  the  claimant  would  be  fully  justified  in  doing  at  a  regu- 
lar trial,  without  showing  also  that  the  end  is  a  righteous  one. 

The  Department  in  dealing  with  the  case  has  been  almost  rigidly 
severe  in  its  attitude  toward  the  company.  Its  case  has  been  sub- 
jected to  the  strictest  examination. 

The  conclusions  which  follow  have  been  reached  only  after  it  has 
been  shown,  as  it  would  seem  beyond  peradventure,  that  the  com- 
pany's claim  is  perfect,  not  only  from  a  legal  standpoint,  but,  more 
important  still,  from  the  standpoint  of  equity  and  the  broad  prin- 
ciples of  right  and  of  fair  play. 

In  the  course  of  this  investigation  it  will  be  shown  that  the  tri- 
bunals of  Venezuela,  by  deciding  that  the  Hamilton  contract  was  a 
lease,  gave  to  it  a  construction  which  it  was  incapable  of  sustaining 
even  in  the  light  of  the  Venezuela  code;  that  the  purpose  of  such 
an  artificial  construction  was  to  make  possible  the  seizure  of  the 
property,  which  could  have  been  accomplished  under  no  other  pre- 
text of  law ;  that  even  this  forced  construction  could  by  itself  have 
availed  the  Government  nothing,  since  the  Hamilton  contract  pro- 
vided only  for  the  penalty  of  forfeiture,  and  not  for  damages,  upon 
breach  of  condition ;  that  recourse  was  thereupon  had  to  a  breach 
by  the  company  of  the  terms  of  a  void  concession,  independent  of 
the  Hamilton  contract,  but  claimed  by  Venezuela  to  be  a  part  thereof, 
but  which  was  none  the  less  void  by  the  act  of  the  Venezuela  Gov- 
ernment itself  long  years  before;  and,  finally,  since  neither  of  the 
above  concessions  contained  the  suggestion  of  a  pecuniary  penalty 
for  a  breach  of  condition,  it  will  be  shown  how  an  agreement  auxili- 
ary to  the  Hamilton  contract,  providing  merely  for  the  rate  of  duty 
payable  on  the  company's  exports  of  its  products,  has  been  distorted 
by  the  Venezuelan  tribunals  into  a  measure  of  damage  for  failure  to 
export  those  products — thus  decreeing  a  forfeiture  of  one  contract 
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on  account  of  breach  of  condition  in  a  second  independent  con- 
tract, which  was  void,  and  awarding  damages  for  breach  of  the  first 
contract  by  invoking  the  provisions  of  a  third  and  giving  thereto 
a  construction  wholly  inadmissible  and  never  intended  by  either 
party  to  it,  and  in  this  manner  adapting  the  so-called  penalty  of  the 
third  contract  (the  first  additional  article)  to  the  original  Hamilton 
concession. 

To  establish  a  claim  for  the  Department's  interference  it  should 
first  of  all  appear  that  the  complainant  has  had  .some  vested  right 
which  it  has  lost.  This  complainant  has  shown  such  a  right.  Upon 
first  examination  it  appears  to  have  been  a  naked  legal  one — mere 
titles  to  property,  which,  it  was  suggested-  to  the  Department  by 
interests  in  opposition  to  its  own,  would  not  stand  the  scrutiny  of 
a  judicial  test.  The  Department  was  not  obliged  to  examine  those 
titles,  for  they  had  never  been  judicially  impeached,  and  therefore 
there  was  a  presumption  of  their  validity ;  yet  it  did  so,  first,  during 
the  pendency  of  the  Warner-Quinlan  proceedings,  and  reached  the 
conclusion  not  only  that  they  were  good,  but  also  that  those  who  were 
attempting  to  defeat  them  were  inspired  solely  by  the  motive  of  plun- 
der ;  and  again  during  the  recent  proceedings,  where  an  even  greater 
and  more  arbitrary  disregard  of  the  company's  rights  has  been 
shown.  Throughout  the  controversy  the  Department  has  never  gone 
further  than  strongly  to  insist  that  the  company's  land  and  mining 
titles  should  be  considered  valid  until  judicially  shown  to  be  invalid, 
and  in  no  way  has  it  prejudged  the  final  question  of  their  validity. 
But  to  the  Department's  representations  President  Castro  has  turned 
a  deaf  ear,  and  to  the  company's  representations  in  court  to  the  same 
effect  like  treatment  has  been  accorded. 


The  Bermudez  Company  until  recently  was  in  possession  of  its 
property  under  three  different  titles,  namely,  the  Hamilton  conces- 
sion, a  mining  title,  and  a  wild-lands  title.  An  analysis  of  these  titles 
will  now  be  made. 

The  Hamilton  concession. — This  concession  was  approved  by  Con- 
gress in  1884  and  had  twenty-five  years  to  run.  It  provided  ior  the 
exploitation  of  timber  lands  within  a  huge  area ;  also  for  the  exploi- 
tation of  asphalt  within  the  same  territory.  The  privilege  was  an 
exclusive  one,  and  the  penalty  for  breach  of  any  condition  was  for- 
feiture of  the  whole  concession.  This  is  the  only  penalty  contained 
in  the  contract,  and  the  logical  supposition  would  be  that  no  other 
penalty  would  be  attempted  to  be  enforced  for  a  breach. 

When  suit  was  finally  brought  by  the  Venezuelan  Government  for 
annulment  of  this  concession  a  good  deal  of  extraneous  matter  was 
introduced  into  the  proceedings.  But  the  principal  point  made  by 
the  Government,  and  after  careful  scrutiny  it  seems  to  be  sustained, 
was  that  the  company  failed  in  its  obligation  to  exploit  the  timber 
throughout  the  limits  of  the  concession.  The  court  so  decided,  and 
it  would  appear  that  this  decision  was  correct.  However,  the  entire 
Hamilton  concession  would  have  expired  by  limitation  in  1909,  and 
the  company  would  have  lost  only  tne  profits  of  the  next  few  years 
if  they  rested  their  claim  upon  this  contract  alone.  Their  property 
rights,  however,  are  based  upon  the  land  and  mining  titles. 
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The  land  and  mining  titles. — These  titles  underwent  careful  scru- 
tiny when  Warner  and  Quinlan,  accompanied  by  ex-Senator  Hiscock, 
of  New  York,  as  counsel,  appeared  before  the  Department  in  1900  to 
try  to  establish  the  fact  that  the  asphalt  lake  which  was  owned  by 
the  Bermudez  Company  was  situated  in  a  locality  where  there  was 
no  asphalt,  and  that  the  lake  which  the  Bermudez  Company  had  been 
working  for  years  was  not  the  Bermudez  Lake  but  the  lately  dis- 
coverea  Felicidad,  of  which  the  Warner-Quinlan  Company  were  the 
owners.  The  Department  refused  to  be  hoodwinked  by  such  a  plea. 
The  explanation  of  the  unfortunate  discrepancy  in  the  company's 
land  and  mining  titles  will,  it  is  submitted,  be  sufficiently  clear  from 
an  examination  of  pages  160-162  of  this  memorandum. 

A  further  criticism  of  the  company's  land  and  mining  title  appears 
to  have  arisen  quite  recently.  It  was  noted,  but  apparently  not  em- 
phasized, by  the  Venezuelan  attorney-general  in  the  judicial  proceed- 
ings (pp.  187,  188,  infra),  and  it  has  been  mentioned  by  the 
Venezuelan  minister  for  foreign  affairs  in  conversation  with  our 
charge,  Mr.  Hutchinson  (see  No.  349,  October  29,  1904,  from  Vene- 
zuela). This  criticism  is  that  since  the  Hamilton  contract  was  an 
exclusive  grant  for  the  State  of  Bermudez  there  was  no  authority  to 
make  any  other  grants  of  land  or  mining  or  other  titles  within  that 
area — that  it  was  quite  immaterial  whether  these  titles  afterwards 
came  into  the  company's  hands,  and  that  the  high  federal  court  in 
the  Felicidad  suit  refused  to  allow  title  to  Felicidad  upon  the  ground 
that  such  a  grant  would  have  been  an  infringement  upon  the  exclu- 
sive character  of  the  Hamilton  contract.- 

There  are  three  answers  to  such  a  contention : 

1.  The  decision  of  the  court  in  the  Felicidad  Case  was  based  not 
only  upon  the  ground  just  stated,  but  upon  the  ground  that  there  were 
fatal  defects  in  the  Felicidad  record  which  could  not  be  cured.  There- 
fore this  one  reason  was  amply  sufficient  to  justify  withholding  title 
to  Felicidad,  and  the  remarks  of  the  court  regarding  the  exclusiveness 
of  the  Hamilton  concession  may  be  considered  as  little  more  than 
obiter  dicta,  since  the  other  reason  was  controlling.  If  this  answer 
seems  to  savor  of  casuistry,  it  is  suggested : 

2.  That  the  decision  of  the  court  forbids  the  Government  to  grant 
titles  to  mines  within  the  area  of  the  concession  to  any  other  person 
than  the  concessionary.  It  did  not  forbid  the  concessionary  himself  to 
strengthen  his  own  rights.  It  is  true  that  Mr.  Carner  acquired  the 
title,  out  he  acquired  it  as  secretary  of  the  New7  York  and  Bermudez 
Company  for  the  company,  not  for  himself:  the  company,  and  not  he, 
worked  the  mine  and  invested  capital  in  it ;  and  if  it  should  be  con- 
tended that  the  legal  title  was  not  vested  in  the  company  by  the 
deed  it  would  be  idle  to  cite  anything  for  the  familiar  doctrine  that 
Carner,  the  employee,  held  the  mining  title  in  trust  for  his  employer. 
The  question  regarding  the  wild-lands  title  is  not  open  even  to  this 
much  doubt.  In  that  case  Carner  applied  for  the  title,  the  company 
advanced  the  consideration,  and  the  final  deed  was  issued  in  the  name 
of  the  company.  It  should  also  be  remembered  that  Carner  and  wife 
afterwards,  to  make  assurance  doubly  sure,  transferred  whatever  in- 
terests they  might  have  had  in  the  mining  title  to  the  company. 

Unquestionably,  the  stipulation  of  exclusiveness  was  for  the 
benefit  of  the  Bermudez  Company,  and  to  hold  that  a  grant  to  the 

36668— S.  Doc.  413, 60-1 10 
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secretary  of  the  company,  in  the  employ  of  such  company,  and  for 
the  benefit  of  said  company  was  in  violation  of  the  company's  rights 
is  preposterous.  It  is  therefore  confidently  asserted  that  neither  the 
grant  of  the  land  nor  mining  titles  can  be  held,  by  any  fair  con- 
struction, to  be  such  a  conveyance  to  any  other  person  than  the 
company  within  the  intendment  of  the  concession. 

3.  If  neither  of  the  above  answers  is  considered  to  be  sufficient,  a 
third  is  suggested  which  is  conclusive  irrespective  of  the  preceding: 
These  titles  are  existing  valid  titles.  They  have  never  been  im- 
peached, much  less  set  aside,  in  a  judicial  proceeding  involving  them, 
and  until  annulled  bv  proper  legal  process  they  have  the  force  of  law. 
Should  the  Venezuelan  Government  desire  to  test  the  validity  of  the 
mining  title,  that  can  doubtless  be  done  in  a  legal  proceeding.  Until 
the  title  is  impeached  and  set  aside  by  legal  decision  it  is  evident 
that  the  title  must  be  regarded  as  unquestioned.  Such  action  has, 
however,  not  been  taken,  nor  does  it  seem  ever  to  have  been  con- 
templated. 

There  is  no  answer  to  this  argument.  The  only  way  to  defeat  it  is 
to  ignore  it.  That  it  has  been  so  ignored,  both  by  the  courts  before 
which  the  issue  was  raised  and  by  the  Venezuelan  Executive,  is  one 
of  the  glaring  incidents  of  the  denial  of  justice  which  this  company 
has  suffered  and  is  still  suffering. 

n..     MEANS  ADOPTED  TO  DESPOIL  COMPANY. 

The  means  taken  to  despoil  this  company  were  twofold:  First, 
through  the  conspiracies  or  private  parties  for  a  number  of  years, 
with  apparent  connivance  in  certain  official  quarters.  These  machi- 
nations, for  whatever  reason,  finally  proved  abortive,  and  the  deci- 
sion of  the  high  federal  court  of  January,  1904,  after  tedious  and  ex- 
pensive litigation,  seems  to  have  put  a  quietus  upon  these  sinister 
attempts  upon  the  property  of  the  company. 

PROCEEDINGS    BY    THE    VENEZUELAN    GOVERNMENT. 

But  where  individuals  failed  the  Venezuelan  Government  suc- 
ceeded, and  the  suit  instituted  by  the  attorney-general  on  July  20, 
1904,  has  resulted  in  the  complete  spoliation  of  the  company's 
property. 

The  objects  of  this  suit  were  twofold :  First,  to  obtain  possession 
of  the  company's  property  for  alleged  breach  of  condition;  second, 
to  secure  the  cancellation  of  the  Hamilton  contract  and  to  obtain  an 
award  for  damages  for  noncompliance  with  its  terms.  It  should  be 
stated  that  the  attornev-general  in  his  complaint  incorporated  both 
the  first  and  the  second  additional  articles  of  the  Hamilton  contract 
(pp.  154,  155,  supra)  as  component  parts  of  the  concession. 

1.  The  sequestration  suit. 

The  receivership,  or  so-called  sequestration  proceedings,  was 
grounded  upon  the  allegation  that  the  Hamilton  contract  was  a  lease 
"the  subject-matter  ot  which  is  the  enjoyment  of  all  the  natural 

Sroducts  existing  on  the  wild  lands  of  the  former  State  of  Bermu- 
ez ;"  and  as  the  lessee  had  not  made  certain  improvements  which  he 
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was  bound  to  make — namely,  the  canalization  of  certain  rivers  in  the 
State  of  Bermudez— a  motion  was  made  for  the  sequestration  of  the 
company's  asphalt  mine  and  all  of  its  property  at  Guanoco,  in  accord- 
ance with  article  373  of  the  code  of  civil  procedure.  In  other  words, 
under  two  of  the  sections  of  this  code — one  (art.  373)  giving  the 
owner  of  property  the  right  of  sequestration  in  case  the  lessee  should 
fail  to  make  improvements  which  he  is  bound  by  his  contract  to  make, 
the  other  (art.  368)  allowing  the  right  of  sequestration  "  at  any  stage 
or  epoch  of  the  cause  whatsoever,"  within  the  discretion  of  the 
judge — a  successful  attempt  was  made  to  turn  the  company  out  of 
property  to  which  they  possess  a  freehold  title  as  well  as  a  ninety- 
nine-year  term. 

The  following  observations  will  be  made  with  reference  to  these 
proceedings:  (1)  The  second  additional  article  providing  for  the 
canalization  oi  rivers  was  not  a  part  of  the  Hamilton  contract,  and 
is  a  complete  agreement  in  itself,  carrying  its  own  consideration; 
(2)  if  the  contract  were  a  lease  the  only  thing  liable  to  sequestration 
is  its  subject-matter,  which  was  the  right  to  exploit  certain  lands, 
asphalt,  etc.;  (3)  neither  the  Hamilton  concession  nor  the  second 
additional  article  contained  any  justification  for  an  award  of  pecun- 
iary damages,  therefore  the  "  first  additional  article  "  was  invoked 
and  the  provision  therein  stipulating  for  the  rate  of  duty  on  the 
company^  exports  of  timber,  etc.,  was  strained  into  a  measure  of 
damages  for  failure  to  export  such  timber;  (4)  the  Hamilton  con- 
tract was  not  a  lease  and  therefore  there  was  no  justification  what- 
ever for  the  proceedings;  (5)  and,  lastly,  the  land  and  mining  titles 
were  brought  to  the  attention  of  every  court  before  which  judicial 
proceedings  were  had,  but  were  not  recognized  by  them,  although  it 
affirmatively  appears  from  the  record  that  the  high  federal  court  was 
aware  of  their  existence.  The  question  of  the  existence  of  these  titles 
was  also  presented  directly  by  this  Department  to  the  Venezuelan 
Executive,  and  was  likewise  ignored  in  that  quarter. 

By  way  of  inducement,  before  a  discussion  of  the  legal  phases  of 
this  proceeding,  let  it  be  recalled  that  the  suit  was  instituted  July 
20,  1904,  asking  for  the  sequestration;  that  the  order  of  sequestra- 
tion was  issued  the  next  day  and  Mr.  Carner  appointed  receiver,  and 
no  bond  required  of  him ;  that  the  following  morning,  July  22,  1904, 
the  commission  to  execute  the  sequestration  was  issued,  and  that  not 
until  the  afternoon  of  that  day  was  summons  served  on  the  company's 
manager,  notifying  him  of  what  was  being  done. 

1.  The  obligation  to  canalize  rivers  is  derived  solely  from  the 
so-called  "  second  additional  article."  This  agreement  was  not  a 
part  of  the  Hamilton  contract,  and  was  never  ratified  by  the  Vene- 
zuelan Congress;  therefore,  no  breach  of  any  part  of  it  can  have 
any  effect  upon  the  Hamilton  concession.    This  additional  article 

Srovided  for  the  canalization  of  one  or  more  rivers  in  the  State  of 
termudez,  and  carried  as  its  consideration  the  exclusive  right  of 
navigation  and  the  right  to  levy  a  tax  on  ships  and  boats  navigating 
them.  It  made  no  reference  to  the  original  contract;  its  subject- 
matter  had  nothing  to  do  with  the  exploitation  of  asphalt ;  its  obli- 
gation was  separate  and  distinct  from  the  obligation  of  the  original 
contract — that  is,  the  exclusive  right  to  navigate  the  rivers  canalized 
and  to  levy  a  tax  on  the  vessels  of  others  navigating  them.  Although 
immaterial,  it  may  be  contended  with  no  little  reason  that  these 
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articles  created  their  own  obligation  and  furnished  their  own  com- 
pensation and  were  in  every  sense  severable  from  the  original  con- 
tract, and  a  breach  of  the  covenants  in  them  can  not  be  assigned  as 
a  breach  of  the  original  contract  The  furthest  the  Government 
could  go  in  a  case  of  a  breach  would  be  to  exact  damages  for  non- 
fulfillment, but  those  damages  would  have  to  be  proven  and  would 
necessarily  be  illusory. 

Moreover,  it  seems  that  during  the  early  years  of  the  concession, 
when  the  canalization  of  one  of  the  streams  had  been  begun,  a  con- 
cession to  navigate  certain  other  streams  was  granted  to  another 
person,  one  Pinelli,  which  necessitated  his  use  of  the  waters  canal- 
ized by  Hamilton,  and  when  Hamilton  complained  to  the  minister 
of  fomento  of  this  breach  of  his  exclusive  rights  he  was  informed 
that  he  had  no  exclusive  right  to  the  river  he  had  canalized.  (Re- 
port, p.  96.)  Here  was  a  direct  repudiation  of  the  contract  by  the 
Government. 

The  obligation  to  canalize  rivers  as  expressed  in  this  additional 
article  was  made  the  basis  of  the  sequestration  proceedings.  No 
claim  was  made  on  any  other  ground.  In  view  of  the  fact  that  the 
Government  had  expressly  repudiated  the  second  additional  article, 
and  of  the  distortion  of  the  first  additional  article  into  a  measure  of 
damage  for  breach  of  the  Hamilton  contract,  the  use  of  those  articles 
to  form  a  basis  for  the  sequestration  without  previous  notice  or  a 
hearing,  and  the  execution  of  the  order  with  an  armed  military  force, 
was  an  unjustifiable  perversion  of  the  forms  of  law.  an  abuse  of  judi- 
cial authority,  and  an  act  of  notorious  injustice. 

2.  The  lessor  is  entitled  to  the  sequestration  %;  of  the  property 
leased,"  and  nothing  more.  In  this  case  the  property  i%  leased  "  was 
the  right  of  enjoyment  and  exploitation  of  a  vast  tract  of  unexplored 
land,  with  the  privilege  of  developing  it  by  extracting  therefrom  its 
valuable  timber  and  dyewoods,  or,  as  the  Attorney-General  termed 
it  (p.  167,  supra),  *4  the  enjoyment  of  all  the  natural  products  existing 
on  the  wild  lands  " — a  mere  incorporeal  interest  in  property.  Under 
this  so-called  "  lease  "  the  concessionaries  had  the  right  to  the  use  of 
this  land  for  a  period  of  twenty-five  years.  They  had  title  to  not  so 
much  as  a  blade  of  grass  growing  thereon,  or  to  a  twig  or  a  stone, 
without  actually  reducing  them  to  possession  by  separating  them 
from  the  soil.  At  the  end  of  the  twenty-five  year  period  the  entire 
interest  in  the  land — the  mere  right  of  user — expired  by  limitation 
and  the  property  reverted  to  the  State. 

Having  these  facts  in  mind  we  can  now  ask.  What  interest  was 
properly  subject  to  sequestration  under  any  system  of  law?  Obvi- 
ously only  the  company's  interest,  acquired  under  the  Hamilton 
concession — the  right  to  develop  a  certain  district  in  Venezuela,  and 
nothing  more.  Yet  in  levying  the  attachment  the  absurdity  of  the 
entire  procedure  became  apparent  when  the  Venezuelan  Government 
proceeded,  not  against  the  intangible  subject-matter  of  the  lease,  but 
against  the  tangible  private  personal  property  of  the  Bermudez 
Company — its  railroad,  its  refinery,  its  shops  and  other  outbuild- 
ings, its  moneys,  and  even  its  asphalt,  which,  to  the  extent  of  several 
thousand  tonsC  it  had  taken  from  the  lake  and  prepared  for  the  fac- 
tor}'. The  Venezuelan  Government  is  not  holding  this  property  in 
custodv,  as  contemplated  by  the  code,  but  is  using  and  consuming 
it,  and   is  actually  carrying  on  business  therewith  in  competition 
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with  the  company.     The  seizure  went  far  beyond  the  authority  of 
the  code,  and  was  harsh,  oppressive,  and  unjustifiable. 

The  assumed  justification  for  the  sequestration  was  the  failure  to 
canalize  rivers,  which  was  designated  an  "  improvement "  (art.  373) 
on  the  subject-matter  of  the  contract,  which  in  turn  was  defined  to 
be  ft  right  of  enjoyment  of  exploration  and  of  exploitation.  The 
obligation  to  canalize  rivers,  provided  for  by  the  second  additional 
article,  was  the  subject  of  a  subsequent  and  independent  contract. 

3.  The  first  additional  article  stipulated  the  rates  which  Hamil- 
ton should  pay  upon  "  the  wood  he  may  exploit  or  export."  The 
manner  in  which  this  agreement  has  been  converted  into  a  penalty 
has  already  been  set  forth. 

4.  If  what  has  been  heretofore  contended  for  is  correct,  it  is 
immaterial  whether  the  Hamilton  concession  was  or  was  not  a  lease. 
Enough  of  an  examination  of  the  instrument  will  be  made,  however, 
to  show  that  it  was  not  a  lease,  and  had  not  the  characteristics 
thereof,  but  partook  rather  of  a  license  coupled  with  an  interest. 

In  United  States  v.  Gratiot  (14  Pet.,  526)  the  Supreme  Court 
said :  "  The  legal  understanding  of  a  lease  for  years  is  a  contract  for 
the  possession  and  profits  of  land  for  a  determinate  period,  with  the 
recompense  of  rent."  The  characterization  of  the  original  contract 
as  given  in  the  Government's  complaint  does  not  meet  this  defini- 
tion of  a  lease.  The  complaint  stated  that  the  subject-matter  of  the 
contract  was  "  the  enjoyment  of  all  the  natural  products  existing  on 
the  wild  lands  of  the  former  State  of  Bermudez.  The  contract  did 
not  convey  the  possession  of  any  determinate  property,  or  give  an 
exclusive  interest  in  any  land.  It  only  granted  the  incorporeal  right 
to  explore  and  exploit  the  natural  products  in  an  indefinite  and  uncer- 
tain territory.  It  was  only  a  right  of  enjoyment,  a  right  to  take  and 
use  such  products.  These  products  were,  as  the  complaint  stated, 
the  subject  of  the  contract.  The  use  of  the  lands  was  only  tempo- 
rary and  an  incident  to  the  right  to  take  the  products  therefrom. 
The  Government  still  retained  possession  and  control  of  the  wild 
lands  for  all  other  purposes,  and,  as  a  matter  of  fact,  repeatedly 
exercised  such  control  during  the  life  of  the  Hamilton  concession  by 
granting  other  land  and  mining  and  similar  titles  to  divers  other 
strangers.  The  contract  was,  therefore,  a  license,  irrevocable  and 
coupled  with  an  interest.  This  view  of  the  contract  is  confirmed  by 
the  following  cases:  Funk  v.  Haldeman,  53  Pa.  St.,  237;  Doe  v. 
Wood,  2  Barn,  and  Aid.,  736;  Boone  v.  Stover,  66  Mo.,  430;  Brant 
v.  McKeever,  18  Pa.  St.,  70;  Ohio  Oil  Co.  v.  R.  R.  Co.,  4  C.  C. 
Ohio,  215 ;  or  it  may  be  considered  a  profit  k  prendre. 

5.  Upon  an  examination  of  the  juaicial  proceedings  in  the  seques- 
tration suit  it  is  discovered  that  on  December  1,  1904,  the  minister  of 
f  omen  to,  in  reply  to  a  note  from  the  president  of  the  federal  and  cas- 
sation court  of  October  14,  1904,  requesting  the  information,  sent 
the  latter  functionary  "  a  certificate  relating  to  titles  to  mines  and 
wild  lands  issued  by  this  ministry,  of  denunciations  in  the  former 
State  of  Bermudez,  from  1883  to  the  present  time,  and  a  certified 
copy  of  the  official  notes,  Nos.  374  and  375,  transmitted  to  the  civil 
and  military  chiefs  of  the  former  States  of  Cumana  and  Maturin  on 
July  23,  1900."  The  "  certificate  "  referred  to  was  a  statement  show- 
ing that  thirty  definitive  land  and  mining  titles  had  been  granted 
within  the  area  embraced  in  the  Hamilton  concession  during  the  time 
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specified,  and  the  copies  of  the  "  official  notes  "  referred  to  are  found 
upon  investigation  to  be  two  communications,  each  dated  July  23, 
1900,  signed  Dy  the  minister  of  fomento,  Dr.  G.  J.  Villigas  Pulido 
(one  of  which  is  set  forth  on  page  160,  supra) ,  and  both  of  which  con- 
firm the  land  and  mining  titles  in  the  New  York  and  Bermudez  Com- 
pany and  declare  that  that  company  has  a  preference  in  the  securing 
of  all  similar  titles  within  the  State  of  Bermudez  by  virtue  of  the 
Hamilton  concession. 

No  better  proof  need  be  offered  to  show  that  the  land  and  mining 
titles  had  been  brought  to  the  attention  of  the  court  and  had  been 
considered  by  it,  unless  it  be  the  letter  of  the  court  to  the  minister 
of  fomento,  dated  October  14,  1900,  calling  for  information  con- 
cerning them.  This  letter,  after  careful  search,  has  not  been  found 
in  the  record  of  the  judicial  proceedings  in  the  case,  and  hence  can 
not  be  set  forth  herein. 

Doctor  Bance,  the  company's  attorney,  states  (p.  172,  supra)  the 
manner  and  purpose  of  the  defense  in  its  introduction  into  the  plead- 
ings of  the  land  and  mining  titles,  and  extracts  from  the  record  con- 
taining this  plea  have  previously  been  set  forth  herein  (pp.  168-170, 
supra).  It  will  be  recalled  that  the  proceeding  in  which  it  was  intro- 
duced was  one  having  for  its  object  the  annulment  of  the  Hamilton 
concession.  The  defense  directed  the  court's  attention  to  the  fact 
that  the  company  was  in  possession  of  its  property  under  certain 
titles  of  greater  dignity  than  the  Hamilton  concession — titles  which 
have  never  been  questioned  and  were  not  open  to  question  in  the 
proceeding.  In  the  main  issue,  the  portion  of  the  defendant's 
answer  which  relates  to  these  titles  is  as  follows: 

On  the  other  hand,  the  company  most  solemnly  states  that  the  asphalt  lake 
and  lands  and  other  appurtenances  which  it  holds  in  Guanoco,  municipality  of 
Union  (Guariquen),  District  Benitez,  in  the  State  of  Bermudez,  and  which  have 
been  sequestrated,  do  not  belong  to  it  by  virtue  of  the  Hamilton  contract,  which 
is  the  subject-matter  of  this  suit,  but  by  virtue  of  the  titles  which  were  legally 
granted  to  it  by  the  national  executive  power  of  Venezuela  on  the  7th  and  14th 
of  December,  1808,  both  filed  in  the  protocol  of  the  subaltern  registration  office 
of  the  district  of  Benitez  (El  Pilar)  on  the  11th  day  of  December,  1890,  the  first 
protocol  of  the  fourth  quarter  of  that  year,  on  folios  100,  101,  and  102,  under 
numbers  61  and  62;  and  although  it  is  true  that  the  remote  occasion  of  those 
titles  was  the  contract  now  under  discussion,  it  is  no  less  true  that  they  also 
have  their  immediate  judicial  causes  which  are  peculiar  and  proper  to  them, 
these  being  titles  which  have  never  been  questioned  and  are  not  susceptible 
of  question  in  the  present  suit. 

These  answers  of  the  company  were  made  in  August,  1904.  In 
the  following  October  the  company's  attorney,  in  summing  up  the 
arguments  in  the  sequestration  case,  said : 

And  whereas,  finally,  the  company  holds  the  asphalt  mine  sequestrated  under 
titles  which  have  not  been  discussed,  and  which  can  not  be  the  subject  of  dis- 
cussion in  these  proceedings,  in  which  the  resolution  of  the  Hamilton  contract 
only  is  involved,  which  titles  on  the  other  hand,  exist  independently  of  the  said 
contract,  and  which  do  not  collide  with  it  in  any  manner  whatsoever. 

The  Attorney-General's  reply  to  the  defendant's  pleading  of  its 
land  and  mining  titles  in  the  main  issue  is  as  follows: 

This  argument  has  a  scope  exceeding  the  limits  of  the  controversy.  If  the 
company  can  produce  other  titles  than  those  granted  it  by  the  Hamilton  contract 
an  opi>ortunity  will  arrive  for  it  to  do  so ;  then  would  be  the  moment  to  discuss 
and  estimate  their  true  value.  In  demanding  the  resolution  of  the  contract, 
the  plaintiff  has  been  obliged  by  necessity  to  stand  on  the  contract,  which  is  a 
law  of  the  Republic  and  which  appears  as  the  principal  origin  of  all  the  rights 
and  obligations  of  the  contractor. 
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In  the  argument  under  discussion  the  defendant  has  desired  to  establish  em- 
phatically that  the  asphalt  lake  and  lauds  and  the  other  appurtenances  it  has 
in  Guanoco  do  not  belong  to  it  by  virtue  of  the  Hamilton  contract,  the  subject- 
matter  of  this  litigation,  but  by  virtue  of  other  distinct  titles.  This  is  called, 
citizen  judge,  to  take  medicine  when  one  is  healthy  (curarse  en  salud).  The 
company,  foreseeing  the  result  of  the  proceedings,  at  this  time  advances  the 
desire  to  avoid  the  return  of  the  property  to  which  it  alludes  which  it  would 
be  forced  to  make  through  the  resolution  of  its  contract  by  the  judgment  which 
may  be  rendered  in  this  suit ;  when  that  judgment  is  about  to  be  executed  and 
the  defendant  should  persist  in  his  rash  claim,  then  will  be  the  time  to  discuss 
the  illegality  of  the  reasoning  on  which  it  is  based ;  for  the  present,  it  is  suffi- 
cient for  me  to  remark  to  the  tribunal  that  the  judgment  rendered  in  the  litiga- 
tion instituted  by  Messrs.  Warner  and  Quinlan  against  the  New  York  and 
Bermudez  Company,  before  the  former  federal  court,  the  court  declared  that — 

"  The  Hamilton  contract  having  acquired  the  character  of  a  law  of  the 
Republic  when  it  was  approved  by  the  National  Congress,  said  contract  created 
for  twenty-five  years  a  special  condition  for  the  exploitation  of  asphalt  and 
other  natural  products  in  the  territory  of  the  former  State  of  Bermudez — that 
is  to  say,  that  such  exploitation  was  to  be  made  solely  by  the  New  York  and 
Bermudez  Company  in  a  general  manner,  according  to  the  terms  of  the  con- 
tract, and  for  the  period  prescribed." 

Now,  then,  the  titles  invoked  by  the  defendant  company  were  originally 
granted  to  Mr.  A.  Howard  Carner,  and  all  of  them  contain  a  vice  or  defect 
which  renders  them  null,  by  reason  of  having  been  given  in  contravention  of 
the  express  provisions  of  a  law,  and  they  can  not,  therefore,  be  opposed  to  the 
said  law.  That  in  petitioning  for  and  in  obtaining  such  titles  Mr.  Carner  did 
not  act  in  the  name  of  the  New  York  and  Bermudez  Company  is  established 
by  the  fact  that  the  latter  considered  the  transfer  thereof  in  its  favor  to  be 
necessary,  no  only  by  Carner,  but  also  by  his  wife,  as  property  acquired  during 
the  existence  of  the  conjugal  partnership. 

Much  discussion  and  much  contrariety  of  opinion  has  arisen  over 
the  question  of  the  sufficiency  of  the  pleading  of  the  company's  land 
and  mining  titles.  Whatever  view  may  be  adopted,  one  fact  has  been 
definitely  ascertained,  which  is  that  neither  the  Venezuelan  courts 
nor  the  Venezuelan  Executive  ever  recognized  their  existence  in  the 
present  controversy,  and  it  has  been  contended  that  they  were  with- 
drawn from  the  case  by  the  company's  attorney.  Doctor  Bance's 
statement  of  the  manner  and  purpose  for  which  they  were  introduced 
have  already  been  set  forth.  It  nas  been  thought  unnecessary,  how- 
ever, to  reach  any  definite  conclusion  upon  this  point  further  than  to 
establish  that  the  existence  of  these  titles,  valid  and  unimpeached. 
was  officially  known  both  to  the  executive  and  judicial  branches  or 
the  Government  of  Venezuela,  and  a  more  particular  analysis  of  the 
proper  procedure  to  adopt  or  to  have  been  adopted  in  order  to  place 
them  beyond  the  reach  of  casuistry  has  not  been  considered  to  be  of 
controlling  importance,  in  view  or  the  fact  that  this  is  not  thought 
to  be  the  decisive  question  in  the  case.  It  may,  however,  be  observed 
that  the  attorney-general  suggested,  during  the  proceedings  in  the 
main  issue,  that  an  opportunity  would  arrive  for  the  company  to 

E resent  its  land  and  mining  titles,  and  that  the  proper  time  would 
e  when  the  judgment  of  sequestration  was  about  to  be  executed. 
(Report,  pp.  102,  103.)  This  opportunity  has  never  arrived;  nor 
is  it  likely  to  arrive — for  Venezuela  is  now  secure,  apparently,  in 
the  possession  of  the  property  and  finds  proceedings  in  execution 
to  be,  therefore,  quite  unnecessary. 

But  even  admitting  that  the  land  and  mining  titles  were  not  neces- 
sarily involved;  that  they  were  not  introduced  in  evidence  and  not 
adjudicated  in  the  judicial  proceedings.  What  justification  can  the 
Government  of  Venezuela  find  for  the  seizure  of  the  company's  prop- 
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erty  without  previous  notice  to  defendant  to  appear  and  answer, 
without  any  showing  of  any  existing  emergency  which  justified  such 
hurried  and  stringent  action?  How  does  she  justify  the  execution 
of  the  writ  by  armed  force  and  the  confiscation  of  property  which 
can  not  under  her  own  laws,  it  is  submitted,  be  properly  considered 
the  subject  of  a  so-called  lease,  and  appropriate  the  same  to  the 
use  of  her  own  Government,  and  how  can  sne,  with  any  pretext  of 
sincerity,  appoint  and  retain  in  the  position  of  receiver  a  person  judi- 
cially known  to  her  court  to  be  hostile  to  the  interests  he  is  sworn 
to  protect  and  preserye  under  his  oath  as  receiver? 

The  property  is  still  held  under  this  sequestration  in  contraven- 
tion of  titles  granted,  for  one  of  which,  the  title  in  fee  simple,  the  Gov- 
ernment received  a  cash  consideration.  The  Government  has  never 
repudiated  these  titles  or  attempted  to  set  them  aside,  and  no  court 
has  adjudged  them  void.  The  Warner-Quinlan  suit,  in  which  it  was 
sought  to  involve  them,  was  a  suit  brought  for  the  purpose  of  estab- 
lishing the  title  to  Felicidad.  The  sole  question  involved  in  that 
proceeding  was  whether  or  not  that  title  was  a  good  title,  and  no 
amount  of  proof  that  somebody  else's  titles  were  bad  could  possibly 
have  the  effect  of  establishing  that  the  Felicidad  title  was  good. 
Hence,  there  was  no  relation  between  the  Felicidad  suit  and  the  inci- 
dent of  sequestration,  so  called. 

To  summarize  this  matter:  The  defendants  presented  the  ques- 
tion of  their  land  and  mining  titles  to  the  court  at  the  first  opportu- 
nity; they  repeated  this  pleading  in  argument  to  the  court  when  the 
time  arrived  for  argument.  The  court  requested  the  minister  of 
fomento  for  information  concerning  these  land  and  mining  titles. 
The  information  was  supplied  to  the  court  by  the  ministry  of  fo- 
mento, showing  the  existence  and  validity  of  these  land  and  mining 
titles,  and  the  court  absolutely  ignored  them  in  its  decision  of  the 
case. 

During  the  pendency  of  the  judicial  proceedings,  on  September 
26?  1904,  this  Department  wrote  an  instruction  to  our  chargS  d'af- 
faires at  Caracas,  Mr.  Hutchinson  (pp.  174-176,  supra),  laying  spe- 
cial emphasis  upon  the  land  and  mining  titles  and  the  fact  or  their 
valid  existence  unimpeached,  and  directed  our  representative  to  lay 
the  facts  of  the  case  before  the  Venezuelan  minister  for  foreign  affairs 
and  ask  for  the  discharge  of  the  receiver,  in  view  of  the  circumstances 
set  forth.  Mr.  Hutchinson,  in  obeying  this  instruction,  took  up  the 
entire  case  with  Mr.  Sanabria,  the  minister  for  foreign  affairs,  and 
the  reply  he  received  was  to  the  effect  that  this  Government  had  no 
right  to  interfere  in  the  case.  Here  was  a  direct  presentation  of  the 
vital  question  to  the  Venezuelan  Executive  who  was  prosecuting  the 
suit,  and  it  received  the  same  reception  that  it  had  received  from  the 
judicial  authorities. 

The  present  situation,  therefore,  is  that  the  company  has  been 
permanently  dispossessed  of  the  asphalt  lake  by  virtue  of  the  seques- 
tration proceedings;  that  if  the  complainant's  title  to  the  lake  de- 
pended solely  upon  the  Hamilton  contract  no  exception,  perhaps, 
might  be  made  to  such  action ;  but  that  the  company  had  other  valia 
titles  to  the  property  which  have  been  consistently  ignored,  which 
have  never  been  passed  upon  or  adjudicated  by  a  court;  notwith- 
standing these  titles  and  their  validity,  the  Government  insists  upon 
retaining  possession  of  its  property  under  unjust  and  indefensible 
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aside  or  questioning  the  validity  of  these  titles;  so  that,  while  levy- 
ing, perhaps  properly,  against  the  Hamilton  concession,  Venezuela 
is  proceeding  tortiously  as  against  the  Bermudez  or  mining  conces- 
sion. In  taking  and  keeping  possession  of  the  company's  property 
and  occupying  and  using  its  railroad,  warehouses,  refineries,  docks, 
wharves,  and  other  appurtenances,  under  the  circumstances  as  above 
set  forth,  Venezuela  is  committing  a  grievous  and  indefensible  tort, 
for  which  she  should  be  compelled  to  answer. 

2.  The  main  issue. 

The  next  and  last  series  of  judicial  proceedings  upon  which  some 
comment  should  be  made  is  the  "  main  issue." 

Under  these  proceedings  the  attorney-general  asked  for  and  ob- 
tained the  annulment  of  the  concession  and  an  award  of  damages 
for  its  breach.    The  two  questions  will  be  dealt  with  separately. 

Annulment  of  the  Hamilton  concession. — The  decree  of  annulment 
was,  it  is  considered,  justly  made  on  the  ground  that  the  company 
had  failed  in  its  obligation  to  develop  the  timber  lands,  and  Article 
IX  of  the  concession  stipulated  that  the  contract  should  be  forfeited 
upon  failure  to  observe  any  of  its  jconditions.  It  would  seem  that 
no  exception  can  be  taken  to  this  ruling.  There  seems  to  be  one 
strong  argument  which  might  have  been  used  at  the  trial  which 
might  have  influenced  the  question  of  forfeiture,  and  that  is  that 
the  company  had  spjent  large  sums  of  money  in  developing  certain 
portions  of  the  territory  for  a  long  period  of  years,  and  the  State 
had  been  accepting,  without  remonstrance  or  complaint  of  the  non- 
fulfillment of  other  conditions,  the  benefits  of  such  expenditures  in 
the  way  of  taxes  and  other  charges  accruing  therefrom,  and  was 
thereby  estopped,  after  this  long  period  of  time,  from  alleging  that 
the  terms  of  the  contract  had  not  been  complied  with.  (City  of 
Atlanta  v.  Gate  City  Gas  Light  Co.,  71  Ga.,  106.)  But  no  estoppel 
was  pleaded  by  the  company  and  no  evidence  introduced  on  that 
subject,  and  it  is  well  settled  that  facts  showing  estoppel  in  pais 
must  be  pleaded  and  clearly  made  out  by  the  party  relying  upon 
it  (Royal  v.  Aultman,  116  Ind.,  424;  Bailey  v.  Bond,  77  Fed.  Rep., 
403;  American  and  Eng.  Enc.  Law,  vol.  29,  pp.  1105,  1106;  Gray  v. 
Blanchard,  8  Pick.,  283;  Cyc.  of  Law  and  Practice,  vol.  9,  p.  727; 
Cyc.  Pleading  and  Practice,  vol.  8,  pp.  10,  11.)  It  would  appear, 
therefore,  that  it  is  too  late  now  for  the  company  to  avail  itself  oi 
this  pleading. 

The  assessment  of  damages. — The  commission  appointed  by  the 
court  rendered  an  award  for  1,065,000  bolivars  as  "  damages  "  against 
the  company  accruing  to  the  Government  for  breach  of  the  contract. 
The  attorney-general,  in  his  petition  praying  for  damages,  asked  that 
they  be  assessed  in  accordance  with  the  basis  established  in  the  "  first 
additional  article."  This  article,  it  will  be  remembered,  referred  only 
to  the  rate  of  duty  to  be  collected  on  such  wood,  dyestuffs,  etc.,  as  was 
exploited  or  exported.  There  is  nothing  to  suggest  a  penalty  in  the 
article,  and  the  appraisers,  in  arriving  at  their  award,  simply  made 
a  calculation  of  wnat  they  considered  the  yield  of  timber,  etc.,  should 
have  been  if  the  concessionary  had  developed  the  contract  as  he  might 
have  done,  and  the  rate  oi  duty  upon  this  speculative  yield  was 
awarded  as  the  amount  of  "  damage  '  sustained  by  the  State.    A  cal- 
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culation  of  this  character  is  almost  too  frivolous  for  serious  argument 
It  is  understood  that  the  company  has  filed  exceptions  to  this  award, 
which  are  still  pending. 

Concerning  the  merits  of  the  award  the  following  observations  are 
made :  There  is  nothing  in  the  evidence  tending  to  show  the  extent  of 
the  forests  in  the  State  of  Bermudez,  or  whether  the  wood  had  any 
commercial  value.  Nor  is  there  anything  in  their  report  to  show  that 
the  commissioners  even  went  into  the  State  of  Bermudez  for  the  pur- 
pose of  making  the  assessment.  They  appear  to  have  taken  and  exam- 
ined Government  reports  of  exports  from  other  and  remote  parts  of 
Venezuela,  and  from  them  made  a  guess  as  to  what  the  exports  would 
probably  have  been  for  the  State  of  Bermudez  for  fifteen  years,  and 
calculated  therefrom  the  revenue  which  the  Government  would  have 
received. 

Nothing  further  need  be  said  to  show  that  this  assessment  of  dam- 
ages is  a  travesty  and  a  farce.  It  is  not  justified  by  any  principle  of 
law  or  by  any  rule  of  practice  known  to  the  courts  of  a  civilized  coun- 
try, or  by  any  principle  of  common  sense  or  common  justice. 

Concerning  the  principle  of  damages,  it  would  seem  that  the  most 
correct  measure  which  can  be  applied  is  that  which  was  stipulated  in 
the  contract,  i.  e.,  forfeiture  of  the  concession ;  and  that  an  attempt  to 
enforce  the  award  of  the  appraisers,  made  on  such  a  speculative  basis 
as  that  which  they  have  followed  under  the  order  of  the  court,  would 
make  only  one  more  additional  instance  of  a  denial  of  justice  in  a 
case  already  teeming  with  them. 

Conclusions. 

justice  of  the  case  and  liability  of  venezuela. 

It  is  submitted  that  the  foregoing  pages  show  that  the  property 
rights  of  the  New  York  and  Bermudez  Company  have  been  violated, 
in  spite  of  the  best  efforts  of  the  company  to  defend  itself ;  that  this 
result  has  been  accomplished  by  gross  misuse  of  judicial  and  execu- 
tive authority,  and  that  Venezuela  should  be  held  responsible  there- 
for. The  gravamen  of  the  complaint  is  that  the  company  went  into 
Venezuela  with  a  great  capital,  which  it  invested  there,  and  as  a 
result  of  procedure  which  has  been  a  travesty  upon  justice  is  turned 
out  of  its  property  without  a  dollar;  that  its  interests  were  made 
over  to  its  ousiness  rivals,  and  that  its  mine,  worth  millions  of  dol- 
lars, which  it  has  been  working  for  years  under  valid  and  undisputed 
titles,  has  been  wrenched  from  its  possession  by  the  violent  hands  of 
the  Venezuelan  Government  under  pretexts  of  legal  process;  that  the 
irregularity  of  these  proceedings  has  been  brought  time  and  again 
to  the  attention  of  the  Venezuelan  Government;  that  that  Govern- 
ment, through  its  courts  and  its  Executive,  has  persistently  ignored 
the  appeals  ooth  of  the  complainant  and  of  this  Department  in  its 
behalf:  and  that  as  a  matter  of  fact  the  Venezuelan  Government  is 
itself  the  direct  agent  through  which  these  wrongs  are  being  perpe- 
trated. 

PROPOSED  REMEDY. 

Considerable  thought  has  been  devoted  to  the  question  of  the 
remedy  to  be  applied  in  this  case.    The  conclusion  reached  is  that 
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the  nearest  to  a  correct  solution  of  the  question  would  be  upon  the 
basis  of  restitution  of  the  property,  to  be  followed  by  arbitration, 
preferably  by  The  Hague  Tribunal,  of  the  question  of  title. 
a  In  the  arbitration  Venezuela  should  agree  to  confirm  the  company's 
title  in  case  an  award  should  be  made  in  its  favor,  and  there  should 
also  be  a  provision  covering  damages  by  reason  of  the  wrongful 
dispossession. 

in  other  words,  an  arbitration  of  this  controversy  is  recommended 
along  the  general  lines  of  the  protocol  of  1905,  which  was  drafted 
by  the  company's  counsel,  Prof.  John  B.  Moore  (copy  attached 
hereto) ,  with  a  clause  providing  for  its  submission  to  The  Hague 
International  Court 

In  the  arbitral  agreement  there  should  be  some  stipulation  that 
the  taxes,  duties,  or  other  charges  now  being  paid  to  the  Venezuelan 
Government  in  connection  with  the  working  of  the  property  should 
not  be  unfairly  increased  during  the  term  of  the  company's  titles; 
otherwise,  in.  case  of  a  decision  adverse  to  Venezuela,  that  Govern- 
ment would  probably  tax  the  company  into  insolvency. 

But  the  proposal  to  arbitrate  has  once  been  rejected  by  Venezuela, 
and  there  seems  to  be  not  the  least  doubt  from  the  diplomatic  cor- 
respondence that  another  courteous  request  from  this  Department 
would  meet  with  the  same  cavalier  treatment.  It  seems,  tnerefore, 
inadvisable  to  resubmit  the  claim  through  the  ordinary  channels 
and  in  the  ordinary  way  if  compliance  with  its  terms  be  sought. 
Whether  the  submission  should  be  made  before  or  after  consultation 
with  the  President  or  the  Senate  Committee  on  Foreign  Relations, 
or  both,  is  a  question  for  the  judgment  of  the  Secretary.  It  would 
seem,  however,  that  an  impasse  has  been  reached  in  this  case  which 
can  not  be  resolved  by  ordinary  peaceful  methods. 


Protocol. 


[Telegram.] 

Department  of  State, 
Washington,  January  12,  1905. 
Bowen,  Minister,  Caracas. 

You  are  authorized  to  conclude  following  protocol  Bermudez  matter.  Im- 
portant insist  upon  immediate  restoration  of  property.    Cable  results. 

Loom  i  s. 

Protocol  of  agreement  between  the  United  States  of  America  and  the  United 
States  of  Venezuela  for  the  submission  to  arbitration  of  all  questions  between 
the  Venezuelan  Government  and  the  New  York  and  Bermudez  Company,  a 
corporation  under  the  laws  of  the  State  of  New  York  and  a  citizen  of  the 
United  States. 

Whereas  differences  have  existed  and  still  exist  between  the  Venezuelan  Gov- 
ernment and  the  New  York  and  Bermudez  Company,  especially  in  relation  to 
the  asphalt  mine  or  deposit  commonly  called  Bermudez  Lake,  in  the  State  of 
Bermudez,  in  Venezuela;  and 

Whreas  in  July  last,  on  process  issued  by  the  Federal  and  Cassation  Court 
of  Venezuela,  at  the  suit  of  the  Venezuelan  Government,  the  said  mine  or 
deposit  was,  together  with  all  its  works  and  appurtenances,  sequestrated  and 
taken  from  the  possession  of  the  New  York  and  Bermudez  Company,  against 
the  protest  of  the  Government  of  the  United  States,  as  well  as  of  the  company ; 
and 
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Whereas  it  is  desired,  in  the  interest  of  justice  and  harmonious  relations  be- 
tween the  two  countries,  to  put  an  end  to  all  differences  between  the  Venezuelan 
Government  and  the  said  company,  at  once  and  finally  by  means  of  an  interna- 
tional arbitration; 

Now,  therefore,  the  United  States  of  America  and  the  United  States  of  Vene- 
zuela, through  their  respective  representatives, and , 

have  agreed  upon  the  following  articles: 

Article  I. 

All  differences  heretofore  or  now  existing  between  the  Venezuelan  Govern- 
ment and  the  New  York  and  Bermudez  Company,  and  all  claims  on  either  side 
arising  therefrom,  whether  such  claims  have  been  diplomatically  presented  or 
not,  shall  be  referred  to,  and  shall  be  decided  by,  a  board  of  three  arbitrators, 
one  to  be  named  by  the  President  of  the  United  States,  one  by  the  President  of 
Venezuela,  and  the  third  by  the  President  of  the  United  States  and  the  Presi- 
dent of  Venezuela,  Jointly,  within  sixty  days. 

In  case  of  the  death,  absence,  or  incapacity  of  any  arbitrator,  or  in  the  event 
of  his  ceasing  or  omitting  to  act,  the  vacancy  shall  be  filled  in  the  same  manner 
as  the  original  appointment,  the  period  of  sixty  days  to  be  calculated  from  the 
date  of  the  happening  of  the  vacancy. 

Article  II. 

The  arbitrators  shall  meet  in  the  city  of  Washington  within  sixty  days  after 
the  date  of  the  appointment  of  the  third  arbitrator. 

The  vote  of  two  arbitrators  shall  suffice  for  the  decision  of  all  questions 
submitted  to  the  tribunal,  including  the  final  award. 

Article  III. 

Within  six  months  after  the  signature  of  this  protocol  each  party  shall 
present  to  the  other  and  to  its  agent,  and  also  to  each  of  the  arbitrators,  two 
printed  copies  of  its  case,  accompanied  with  the  documents  and  evidence  on 
which  it  relies,  together  with  the  affidavits  of  their  respective  witnesses. 

Within  a  further  period  of  four  months  either  party  may,  in  like  manner, 
present  a  counter  case,  with  additional  documents  and  evidence  and  affidavits. 
In  reply  to  the  ease,  documents,  and  evidence  of  the  other  party. 

If  either  party  shall,  in  its  case  or  counter  case,  refer  to  any  document  in 
its  exclusive  possession,  without  annexing  a  copy,  it  shall,  upon  request  of  the 
other  party,  furnish  the  latter  with  a  copy ;  and  either  party  may  call  upon  the 
other,  through  the  arbitrators,  to  produce  the  originals  or  certified  copies  of  any 
papers  adduced  as  evidence. 

Article  IV. 

Within  four  months  after  the  expiration  of  the  term  allowed  for  the  filing  of 
counter  cases,  each  Government  may,  by  its  agent,  as  well  as  by  additional 
counsel,  argue  its  cause  before  the  arbitrators,  both  orally  and  in  writing.  Each 
side  shall  furnish  to  the  other  copies  of  any  written  arguments,  and  each  party 
shall  be  at  liberty  to  make  a  written  reply,  provided  that  such  reply  be  sub- 
mitted within  the  four  months  specified. 

Article  V. 

All  proceedings,  whether  judicial  or  administrative,  pending  against  the  New 
York  and  Bermudez  Company,  at  the  suit  of  the  Venezuelan  Government,  shall 
be  immediately  discontinued,  and  the  award  rendered  under  the  present  pro- 
tocol shall  be  accepted  as  a  conclusive  determination  of  all  questions  involved 
In  said  proceedings  and  of  any  and  all  rights  of  said  company  in  Venezuela, 
under  its  concessions  and  deeds,  or  otherwise,  including  indemnity  for  any 
violation  of  said  rights. 

The  company  shall  be  immediately  restored  to  the  possession  and  enjoyment 
of  Bermudez  Lake,  its  works  and  appurtenances,  as  fully  as  before  the  late 
sequestration,  and  shall  be  permitted  to  remain  in  such  possession  and  enjoy- 
ment, subject  only  to  the  decision  of  the  arbitrators,  and  the  Venezuelan  Gov- 
ernment shall,  so  far  as  possible,  restore  to  the  company  all  asphalt  and  other 
property  taken  from  it  at  and  since  the  order  of  sequestration,  and  shall  give  all 
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aid  to  the  company  in  tracing  and  recovering  all  such  asphalt  and  other  prop- 
erty as  may  have  passed  out  of  said  Government's  immediate  control. 

Article  VI. 

The  New  York  and  Bermudez  Company  shall  be  permitted  freely  to  seek  and 
to  obtain  the  testimony  of  witnesses,  through  agents  of  its  own  selection, 
whether  Venezuelans  or  foreigners,  in  any  part  of  Venezuela.  Such  agents 
shall  not  be  obstructed,  threatened,  or  harassed;  nor  shall  any  person  be  hin- 
dered or  deterred  from  giving  testimony  in  behalf  of  the  company,  or  be  made  in 
any  way  to  suffer  by  reason  of  having  given  such  testimony.  The  company  shall 
also  be  permitted  freely  to  communicate  by  cable,  as  well  as  by  other  means, 
with  its  representatives  and  agents  in  Venezuela. 

Article  VII. 

The  award  of  the  tribunal  shall  be  rendered  within  fifteen  months  from  the 
date  of  the  signature  of  the  present  protocol.  It  shall  be  in  writing  and  shall 
be  final  and  conclusive. 

Article  VIII. 

Reasonable  compensation  to  the  arbitrators  for  their  services  and  all  expenses 
incident  to  the  arbitration,  including  the  cost  of  such  clerical  aid  as  may  be 
necessary,  shall  be  paid  by  the  two  Governments  in  equal  moieties. 

Done  in   quadruple,  in    English  and    Spanish,  at  ,  this  day  of 

,1906. 
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EEPOET  OF  HON.  WILLIAM  J.  CALHOUN, 
SPECIAL  COMMISSIONER. 


Washington.  D.  C,  January  29, 1906. 

Sir  :  At  the  request  of  the  President,  and  under  your  direction,  I 
went  to  Venezuela  in  the  month  of  August,  1905,  for  the  purpose  of 
investigating  the  complications  in  which  the  interests  of  the  New 
York  and  Bermudez  Company  were  involved,  and  which  had  been 
the  subject  of  diplomatic  negotiations  between  the  Government  of 
the  United  States  and  the  Government  of  Venezuela.  I  gave  the 
records  of  the  departments  and  of  the  courts  which  relate  to  this 
controversy  careful  study,  and  I  herewith  submit  my  report.  I  have 
endeavored  to  impartially  note  the  different  phases  of  the  questions 
in  issue,  both  for  and  against  both  parties,  i.  e.,  the  New  York  and 
Bermudez  Company  and  the  Government  of  Venezuela. 

I  was  courteously  received  by  the  officers  of  the  Venezuelan  Gov- 
ernment, and  every  facility  for  investigation  was  afforded.  I  am 
specially  indebted  to  General  Ybarra,  minister  of  foreign  relations, 
Jjt.  Lucio  Baldo,  minister  of  fomento,  and  Dr.  F.  Arroyo  Parejo, 
attorney-general,  for  many  courtesies  extended. 

Respectfully  submitted. 

William  J.  Calhoun, 
Special  Commissioner. 

The  Secretary  of  State, 

Washington,  D.  C. 


Statement  of  Facts. 

hamilton  contract. 

On  or  about  September  15, 1883,  one  Horatio  R.  Hamilton,  a  citizen 
of  the  United  States,  through  the  favor  of  Gen.  Guzman  Blanco,  then 
President  of  Venezuela,  obtained  from  the  Government  a  concession 
or  contract  for  the  exclusive  exploitation  of  asphalt  and  the  natural 

Eroducts  of  the  forests  on  the  wild  or  public  lands  in  the  State  of 
►ermudez.  This  contract  was  executed  in  behalf  of  the  Government 
by  the  minister  of  fomento;  it  bears  date  the  day  and  year  afore- 
said and  is  as  follows : 

The  minister  of  fomento  (of  public  improvements)  of  the  Republic  by  order 
and  authority  of  the  President,  party  of  the  first  part,  and  Mr.  Horatio  R. 
Hamilton,  party  of  the  second  part,  have  entered  into  the  contract  expressed 
In  the  following  clauses : 

Article  I.  The,  Government  grants  Mr.  Horatio  R.  Hamilton  the  right  to 
explore  and  exploit  the  natural  products  of  the  forests  existing  in  the  unculti- 

36668— S.  Doc.  418, 60-1 11 
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vated  lands  of  the  State  of  Rerinudez  and  to  take  from  thence  woods  for 
building  purposes,  cabinetniaking.  and  all  such  woods  as  can  be  utilized  by 
industry ;  and  the  resins,  plants,  and  herbs  which  are  used— aromatic,  essential, 
or  medicinal  and  for  dyeing  purposes. 

The  section  of  Barcelona  is  excluded,  so  far  as  the  exploiting  of  its  woods 
is  concerned. 

Art.  II.  The  Government  grants  also  to  Mr.  Horatio  R.  Hamilton  the  right 
to  exploit  the  asphaltum  in  the  said  State  of  Bermudez. 

Abt.  III.  Mr.  Horatio  R.  Hamilton  is  entitled  to  import,  free  of  customs 
duties,  such  machinery,  implements,  and  tools  as  may  be  required  in  the  ex- 
ploiting of  the  products  above  mentioned,  in  the  State  of  Bermudez.  With 
each  importation  he  will  obtain  the  corresponding  order  for  exemption  from 
duties  by  presenting,  on  soliciting  it,  an  invoice  of  what  he  has  to  import  and 
by  complying,  in  the  respective  custom-house,  with  the  requirements  of  the  law 
to  such  end. 

Abt.  IV.  The  Government  grants  Mr.  Horatio  R.  Hamilton  the  right  to  navi- 
gate by  small  steamers  on  the  channels  and  navigable  rivers  of  the  State  of 
Bermudez  and  the  right  to  take  from  the  forests  on  waste  lands  the  wood 
necessary  for  fuel. 

Abt.  V.  Mr.  Horatio  R.  Hamilton  is  under  the  obligation  to  pay  to  the  public 
treasury  two  bolivars  for  every  nine  hundred  and  ninety-nine  and  a  half  kilo- 
grams of  asphaltum  which  he  exports  and  five  centimes  of  a  bolivar  for  each 
kilogram  of  any  of  the  natural  products  above  mentioned,  except  the  wood, 
presenting  in  each  case  at  the  collector's  office  in  which  the  payments  may  be 
made  a  manifest  that  vouches  for  the  number  of  kilograms  to  be  exported. 

The  duty  to  be  paid  on  the  wood  will  be  fixed  afterwards  by  an  additional 
clause  to  this  contract. 

Abt.  VI.  If  the  products  to  which  this  contract  refers  are  sold  in  the  country, 
Mr.  Horatio  R.  Hamilton  will  i>ay  the  same  taxes  expressed  in  the  preceding 
article,  and,  should  the  case  arise,  that  (tax)  which  may  be  imposed  upon  the 
wood. 

Abt.  VII.  The  Government  will  not  impose  any  other  tax  upon  the  products 
exploited  by  Mr.  Horatio  R.  Hamilton,  nor,  in  accordance  with  the  constitution 
and  laws,  will  the  States  and  municipalities  have  power  to  impose  any  other 
taxes. 

Abt.  VIII.  The  term  of  this  contract  will  be  for  twenty-five  years,  counting 
from  this  date,  and  during  that  period  the  Government  will  not  grant  any, 
similar  concessions  for  the  State  of  Bermudez  to  any  other  person. 

Abt.  IX.  Horatio  R.  Hamilton  binds  himself  to  begin  to  perform  the  work  of 
the  present  contract  within  the  term  of  six  months,  which  (term)  may  be  pro- 
longed for  six  more  months,  according  to  the  judgment  of  the  Government  count- 
ing from  the  date  which  it  has  been  approved  by  the  Federal  Council,  in  accord- 
ance with  the  law  on  this  matter;  and,  in  case  of  nonfulfillment  of  any  of  the 
stipulations  expressed,  this  will  annul  the  present  contract  ipso  facto. 

Abt.  X.  Horatio  R.  Hamilton  has  a  right  to  transfer  the  rights  and  obliga- 
tions derived  from  this  contract  to  any  other  party  or  parties,  advising  before- 
hand the  Federal  Executive. 

Abt.  XI.  The  doubts  and  controversies  that  may  arise  under  this  contract 
shall  be  settled  (or  resolved)  by  the  courts  of  the  Republic  in  accordance  with 
Its  laws. 

Two  originals  made  to  the  same  effect  in  Caracas,  on  the  fifteenth  of  Sep- 
tember, eighteen  hundred  and  eighty-three. 

[L.8.1  M.   C  ABABA  NO. 

Hobatio  R.  Hamilton. 
FIRST   ADDITIONAL   ARTICLE. 

On  October  19,  1883,  an  additional  article  was  entered  into,  as 
follows : 

According  to  the  provision  made  in  Article  V,  this  present  article  fixes  the 
duties  which  Mr.  Horatio  R.  Hamilton  shall  pay  for  the  wood  he  may  exploit 
or  export,  thus:  For  every  nine  hundred  and  ninety-nine  and  a  half  kilograms 
of  dyewoods,  three  bolivars ;  and  for  every  nine  hundred  and  ninety-nine  and  a 
half  kilograms  of  building  woods,  two  bolivars  fifty  centimes. 

Caracas,  October  nineteenth,  eighteen  hundred  and  eighty-three. 

[l.  s.l  M.  Cababano. 

Hobatio  R.  Hamilton. 
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Approval  of  Congress. — On  June  5,  1884,  the  original  contract  and 
the  foregoing  additional  article  were  aproved  by  the  Federal  Con- 
gress; and  on  the  6th  day  of  June,  1884,  this  action  of  Congress  was 
approved  by  President  Crespo,  and  the  contract,  with  the  one  ad- 
ditional article  and  a  certificate  of  the  approval  of  Congress,  were 
published  in  the  Official  Gazette,  of  date  July  21,  1884,  No.  3300,  and 
thereby  had  the  declared  force  and  effect  of  a  public  law. 

SECOND    ADDITIONAL    ARTICLE. 

Prior  to  the  foregoing  approval  of  Congress,  and  on  the  30th  day 
of  May,  1884,  Hamilton  and  the  minister  of  fomento  entered  into 
what  is  called  a  "  second  additional  article  "  to  the  contract,  which 
was  as  follows: 

Hamilton  binds  himself  to  channel,  for  exportation  and  importation,  one  or 
more  of  the  rivers  of  the  State  of  Bermudez,  beginning  with  Cano  Colorado 
and  Guarapiche,  as  far  as  Maturin.  The  Government  grants  him  the  exclusive 
right  of  navigation  on  the  rivers  that  he  may  channel,  collecting  a  tax  that 
will  be  fixed  by  agreement  with  the  Government,  upon  the  ships  or  boats  which 
may  navigate  therein,  as  soon  as  the  rivers  shall  be  channeled. 

He  will  liave  the  same  rights  in  case  of  his  constructing  a  railroad. 

This  second  "  additional  article  "  is  one  of  the  principal  elements  of 
the  present  controversy  between  the  Government  of  Venezuela  and 
the  Bermudez  Company.  It  is  conceded  that  this  article,  though 
apparently  executed  May  30, 1884,  was  not  attached  to  the  contract  on 
June  5, 1884,  when  the  latter  and  the  first  additional  article  were  rati- 
fied and  approved  by  Congress. 

Publication  in  Official  Gazette. — The  contract,  with  all  the  addi- 
tional articles,  including  that  of  May  30,  1884,  was  first  published  in 
Official  Gazette  No.  3258,  May  30,  1884.  But  the  original  contract, 
with  the  first  additional  article  only,  and  a  certificate  attached 
showing  the  ratification  of  Congress  and  the  approval  of  President 
Crespo,  were  published  in  Official  Gazette  No.  3300,  July  21,  1884. 

Extension  of  time. — Hamilton  applied  for  and  was  granted  sev- 
eral extensions  of  the  six  months' period,  in  which  he  was  to  begin 
work.  The  last  one  was  granted  October  30,  1885,  in  consideration 
of  the  payment  by  Hamilton  of  2,000  bolivars,  which  amount  he 
paid  as  evidenced  oy  the  receipt  of  the  minister  of  fomento.  This 
extension  was  interpreted  to  run  until  April  30,  1886. 

Promotion  by  Hamilton. — Having  secured  this  concession,  Hamil- 
ton is  said  to  have  made  extensive  explorations  in  the  territory  spec- 
fied,  to  have  collected  specimens  of  various  natural  products,  sam- 
ples of  different  woods,  which  he  thought  might  have  commercial 
value,  and  of  various  minerals,  including  asphalt.  He  took  these 
specimens  to  New  York  and  exhibited  them  tnere  in  rooms  secured 
for  that  purpose.  He  published  reports  of  his  explorations,  and  by 
publications  in  the  newspapers  and  by  personal  solicitations  he 
attracted  attention  to  the  importance  of  the  concession. 

INCORPORATION   OF  THE   NEW   YORK   AND   BERMUDEZ   COMPANY. 

As  the  result  of  his  effort,  on  October  24,  1885,  the  New  York  and 
Bermudez  Company  was  incorporated  under  the  laws  of  New  York 
by  Ambrose  H.  Carn.er,  Thomas  H.  Thomas,  and  William  H.  Thomas. 
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Its  capital  stock  was  fixed  at  $1,000,000,  divided  into  10,000  shares 
of  $100  each.  The  objects  of  the  corporation  are  stated  to  be  the 
manufacture  of  railroad  ties,  lumber,  and  other  wood  products;  the 
mining  of  asphalt,  minerals,  and  mineral  oils;  the  cultivation  of 
sugar  cane,  cotton,  rice,  tobacco,  indigo,  dyewoods,  and  other  prod- 
ucts of  the  earth,  preparing  the  same  for  market  and  disposing 
thereof;  constructing  and  using  vessels  for  carrying  passengers  and 
freight,  for  towing  and  aiding  vessels  in  distress,  saving  cargoes,  etc., 
and  buying,  breeding,  and  dealing  in  cattle  and  other  live  stock,  in 
the  State  of  Bermudez,  Republic  of  Venezuela,  and  elsewhere. 

Contract  assigned  to  Bermudez  Company. — On  November  16,  1885, 
Hamilton  assigned  the  contract  to  the  New  York  and  Bermudez  Com- 
pany (hereinafter  called  the  Bermudez  Company),  and  on  December 
9, 1885,  the  assignment  was  approved  by  the  Venezuelan  Government. 

It  may  be  here  noted  that  this  assignment  not  only  included  the 
original  concessions,  but  "  each  and  every  additional  article  thereto." 
The  expression  "  additional  articles  "  is  used  several  times  in  the  as- 
signment, and  always  in  the  plural,  showing  it  was  then  understood 
by  both  parties  there  was  more  than  one  additional  article,  the  rights 
and  obligations  of  which  were  assigned  to  and  assumed  by  the 
company. 

Commencement  of  work. — Immediately  following  the  assignment 
the  company  apparently  commenced  the  performance  of  the  contract 
in  all  its  branches  by  cutting  wood,  making  preparations  for  mining 
asphalt,  and  canalizing  rivers.  These  facts  are  evidenced  by  various 
reports  made  from  time  to  time  by  the  officers  of  the  company  to  the 
minister  of  fomento  up  to  and  including  the  first  half  of  the  year 
1887,  after  which  no  reports  were  made,  and,  so  far  as  I  can  discover, 
no  further  effort  was  made  to  canalize  rivers.  To  these  several  re- 
ports I  will  hereafter  refer. 

Carrier  becomes  managing  director. — In  the  beginning  of  the  com- 
pany's work  Hamilton  was  the  managing  director.  He  was  suc- 
ceeded in  1887  by  Ambrose  H.  Carner,  who  was  one  of  the  incor- 
porators of  the  company,  and  from  then  until  the  present  time  has 
oeen  the  most  prominent  actor  in  its  somewhat  dramatic  history — for 
many  years  its  active  and  energetic  defender,  now  its  most  hated  and 
feared  opponent. 

Abandonment  of  timber  exploitation. — It  is  evident  that  soon  after 
the  advent  of  Carner  the  exploitation  of  timber  and  the  natural 

{>roducts  of  the  forests  was  abandoned,  and  thereafter  the  company 
imited  its  efforts  to  the  exploitation  of  asphalt.  The  principal  de- 
posit of  asphalt  within  the  territory  covered  by  the  concession  is 
called  a  lake,  situated  in  the  municipality  of  Union,  district  of  Beni- 
tez,  section  of  Cumana,  State  of  Bermudez.  This  deposit  covers 
about  1,000  acres,  mostly  bare  of  vegetation,  surrounded  by  dense, 
swampy  forests  and  an  almost  impenetrable  tropical  jungle.  It  is 
located  about  11  kilometers  (6J  miles)  on  a  direct  line  southeast  of 
the  village  of  Guariquen.  It  is  said  the  deposit  is  a  continuous  one, 
with  well-defined,  though  irregular,  boundaries,  easily  identified. 


Appreciating  the  present  or  the  future  value  of  this  asphalt  deposit, 
and  taking  into  consideration  that  the  company's  right  under  the 
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Hamilton  concession  was  limited  to  a  period  of  twenty-five  years 
from  September  15,  1883,  Carner,  for  the  purpose  of  extending  the 
company's  right  for  the  period  of  ninety-nine  years  and  otherwise 
strengthening  its  title,  commenced  proceedings  to  acquire  a  mining 
title  to  the  deposit  under  the  mining  laws  of  the  country.  Such  a 
title  would  be  not  only  independent  of  the  Hamilton  concession,  but 
would  extend  far  beyond  the  term  thereby  prescribed. 

Only  brief  reference  is  now  made  to  the  constitutional  provisions 
relating  to  mines  and  to  the  code  of  mines,  under  which  the  mining 
titles  were  then  established.  The  constitutional  provisions,  the  legis- 
lative and  the  executive  regulations  comprising  the  law  of  mines  are 
most  particularly  set  forth  in  the  record  herewith  filed. 

At  the  time  Mr.  Carner  set  in  motion  the  proceedings  to  acquire 
the  land  and  mining  titles  there  is  a  question  as  to  what  constitu- 
tion, if  any,  was  then  in  force.  The  change  of  scenes  on  the  political 
stage  of  Venezuela  is  so  rapid  and  the  constitutional  situation  is  so 
kaleidoscopic  that  it  is  hard  to  tell  when  a  constitution  or  what  con- 
stitution is  recognized  as  the  fundamental  law  of  the  land. 

Gen.  Guzman  Blanco  led  a  successful  revolution  in  1879.  A  con- 
gress of  delegates  from  the  several  States  assembled,  and  on  May  6, 
1879,  declared  the  constitution  of  1874,  and  the  laws  enacted  there- 
under, subject  to  certain  limitations,  still  in  force. 

Constitution  of  1881. — On  April  27,  1881,  a  Federal  Congress  pro- 
mulgated a  new  constitution,  wherein  it  was  declared  the  constitu- 
tion of  1874  was  repealed;  or  that  the  constitutional  period  created 
by  the  last-named  instrument  would  expire  on  February  20,  1882, 
when  a  new  constitutional  period,  under  the  new  constitution,  would 
begin. 

Title  to  mines  vested  in  the  States. — It  seems  to  be  conceded  that, 
under  the  constitution  and  the  laws  of  the  country,  the  title  to  mines, 
wild  lands,  and  salt  pits  is  vested  in  the  respective  States. 

This  fact  was  recognized  by  the  constitution  of  1881,  Title  II, 
article  13,  section  14,  whereby  the  several  States  bound  themselves— 

To  recognize  the  right  of  each  State  to  dispose  of  its  natural  products. 

This  right  as  to  mines  was  further  recognized  by  an  act  of  Con- 
gress of  May  30,  1887,  wherein  it  was  declared : 

Article  1.  All  mines  in  the  Republic  are  the  property  of  the  State  in  which 
they  are  situated,  etc. 

But,  by  the  constitution  of  1881,  Title  II,  article  13,  section  15,  the 
States  also  bound  themselves — 

To  grant  to  the  Government  of  the  Federation  the  administration  of  mines, 
wild  lands,  and  salt  pits,  in  order  that  the  mines  may  be  subject  to  a  uniform 
system  of  exploitation  and  that  the  wild  lands  and  salt  pits  may  be  applied 
to  the  benefit  of  settled  regions. 

Title  V,  article  66,  of  the  same  constitution  provides : 

Apart  from  the  foregoing  powers,  which  are  peculiar  to  the  President  of  the 
United  States  of  Venezuela,  he  shall,  with  the  deliberative  vote  of  the  federal 
council,  exercise  the  following:     *     *     * 

(2)  Administer  the  wild  lands,  mines,  and  salt  pits  of  the  States  as  their 
representative. 
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In  the  act  of  Congress,  May  30,  1887,  quoted  above,  after  declaring 
the  property  of  mines  to  be  in  the  States  in  which  the  same  may  be 
respectively  located,  the  article  above  referred  to  goes  on  to  say : 

And  their  (the  mines)  management  is  within  the  province  of  the  Federal 
Executive,  who  shall  direct  a  uniform  system  of  exploitation,  in  conformity 
with  the  provisions  of  section  15  of  the  thirteenth  article  of  the  Federal 
Constitution.     *     *     * 

Article  5.  The  Federal  Executive  is  authorized  to  enact  the  reglamentary 
decree  of  the  present  law. 

Article  6.  The  mining  law  of  May  23,  1885,  and  all  other  laws  and  enact- 
ments inconsistent  with  the  present  law  are  hereby  repealed. 

LAW   OF    MIXES. 

Executive  decree,  August  3,  1887. — On  August  3,  1887,  President 
Blanco,  in  the  exercise  of  the  authority  given  him  by  article  5  of 
the  above-mentioned  act  of  Congress,  issued  a  decree  prescribing  the 
law  of  mines.  All  through  the  proceedings  instituted  and  carried  on 
by  Mr.  Carner  to  acquire  title  to  the  mine  this  decree  is  recognized 
and  referred  to  as  the  law  authorizing  the  procedure. 

This  law,  in  brief,  provided  that  any  person  who  discovered  a 
mine  should  file  a  written  notice  with  the  President  of  the  State, 
describing  the  discovery  (art.  23).  The  President  then  appointed 
two  experts,  who,  with  the  inspector  of  mines,  verified  the  discovery 
and  made  a  written  report  concerning  the  same  (art.  24).  Upon* 
the  receipt  of  this  report  the  President  of  the  State  ^ave  the  dis- 
coverer what  is  called  a  provisional  deed  (art.  25),  which  was  good 
for  two  years;  a  definitive  or  final  deed  was  good  for  ninety-nine 
years  (art.  6).  The  provisional  deed  conferred  upon  the  grantee,  if 
the  mine  was  located  on  wild  lands,  the  exclusive  ownership  of  the 
vein  or  mineral  bed,  and  also  a  preferential  right  to  the  ownership 
of  such  part  of  the  wild  lands  as  he  might  need  for  wood,  water,  and 
other  necessities  in  the  operation  of  the  mine  (art.  26).  The  Presi- 
dent of  the  State  was  then  to  forward  a  report  of  the  proceedings 
and  a  copy  of  the  provisional  deed  to  the  President  of  the  Republic 
(art.  29).  Application  was  then  to  be  made  to  the  last-named  Presi- 
dent for  a  definitive  or  final  deed. 

If  the  mine  was  located  on  wild  lands  and  the  applicant  desired 
title  to  a  part  thereof  to  be  used  in  connection  with  the  mine,  he  must 
also  comply  with  the  law  applicable  to  wild  lands  (art.  31).  The 
preliminary  proceedings  being  regular,  the  President  of  the  Republic 
issued  a  definitive  deed  for  the  mine  (art.  30).  The  definitive  deed 
granted  nothing  but  the  mine.  Even  if  the  grantee  owned  the  sur- 
face on  which  the  mine  was  located  the  mine  constituted  a  property 
separate  and  distinct  from  the  land,  and  it  alone  was  covered  by  the 
deed  (art.  7).  And  in  case  of  a  mining  location  on  wild  lands  the 
definitive  deed  granted  nothing  beyond  the  exploitable  substance. 
The  grantee  must  purchase  from  the  nation,  in  conformity  to  the 
wild-land  laws,  such  land  as  he  might  need  in  his  mining  operations 
(art.  10).  Mining  properties  should  be  clearly  marked  by  footpaths, 
and  with  posts  at  all  projecting  or  retreating  angles  of  their  bounda- 
ries (art.  13).  The  minister  of  fomento  was  charged  with  the  exe- 
cution of  the  law  (art.  56). 
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LAW  OF  WILD   LANDS. 

On  June  2,  1882,  the  Federal  Congress  passed  what  were  declared  to 
be  the  wild-land  laws.  Wild  lands  were  defined  to  be  such  as  had  no 
legitimate  owner,  or  did  not  belong  to  villages,  corporations,  or  pri- 
vate owners  (art.  1).  Wild  lands  belonged  to  the  States  of  the 
Union  (art.  2).  They  should  be  administered  upon  by  the  Federal 
Government,  as  provided  in  section  15,  article  13,  of  the  Federal 
Constitution  (art.  4). 

These  lands  should  be  devoted  to  agricultural  or  mining  enter- 
prises, for  the  development  of  the  resources  of  the  country ;  the  crea- 
tion of  territories  for  the  exploitation  of  natural  products,  such  as 
rubber,  bark,  etc. ;  the  protection  and  civilization  of  the  natives ;  the 
encouragement  of  emigration ;  to  assist  railroad  enterprises,  and  for 
cattle  raising  and  other  industries.  For  these  several  purposes  the 
Executive,  after  receiving  the  consent  of  the  respective  states,  might 
grant  deeds  for  such  lands  to  persons  who  petitioned  for  the  same,  in 
conformity  to  law  (art.  4). 

The  President,  in  disposing  of  such  lands,  was  empowered  to  give 
assurances  of  title  and  property  to  the  purchaser  and  his  assigns 
(art.  5). 

Lands  for  the  exploitation  of  mines  should  be  conveyed  in  accord- 
ance with  the  code  of  mines,  and  for  the  exploitation  of  natural  prod- 
ucts the  disposition  of  lands  were  to  be  governed  by  special  Executive 
decrees  (art.  6). 

In  the  sale  of  wild  lands  to  private  individuals,  the  use  to  which 
the  lands  were  to  be  devoted  must  be  specified.  And  the  condition 
must  be  irrevocably  fixed  that  neither  the  nation  nor  the  State  should 
be  responsible  for  eviction,  nor  for  warranty,  nor  be  obliged  to  put 
the  purchaser  in  possession  by  any  determined  boundaries  (art.  7). 

Petitions  for  the  purchase  of  lands  should  be  presented  to  the  presi- 
dent of  the  State  wherein  they  were  located  (art.  8).  The  purchaser 
should  pay  the  expense  of  a  survey,  which  should  be  made  by  a  sur- 
veyor appointed  and  sworn  by  the  president  aforesaid  (art.  10). 
The  surveyor  should  draw  a  topographical  plan,  showing  the  location, 
extent,  and  limits  of  the  land  and  other  circumstances  peculiar 
thereto,  which  might  assist  in  determining  the  value  of  the  land  and 
the  ilses  to  which  the  same  were  adapted  (art.  11). 

The  value  of  the  land  should  then  be  ascertained  by  two  experts 
appointed  by  the  State  to  appraise  the  same  (art.  12).  The  pur- 
chase price  should  be  the  appraisement  so  made  and  should  be  paid 
in  cash  or  in  bonds  of  the  consolidated  debt  at  their  market  value 
(art  16). 

The  petition  for  the  purchase  should  be  published  in  some  official 
publication.  These  preliminary  proceedings  being  concluded,  and  no 
opposition  appearing,  the  president  of  the  State,  with  the  consent  of 
the  administrative  council,  should  send  the  record  to  the  President 
of  the  Republic,  with  a  report  as  to  the  advisability  of  selling  the 
land  (art  13).  A  form  of  a  deed  for  the  conveyance  of  wild  land 
was  given,  which  assured  ownership  of  property  to  the  purchaser 
(art  17). 

Bermudez  Company^  mining  title. — As  before  stated,  some  time  in 
the  year  1888,  Mr.  Carner,  then  secretary  of  the  Bermudez  Company, 
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commenced  proceedings  under  the  aforesaid  executive  decree  of 
August  3,  1887,  to  obtain  a  mining  title  to  the  asphalt  deposit. 

The  first  document  found  in  the  records  of  the  minister  of  fomento, 
as  a  part  of  this  title,  is  a  decree  of  the  president  of  the  State  of  Ber- 
mudez,  dated  October  22, 1888,  granting  to  A.  H.  Carner  a  provisional 
title  to  an  asphalt  mine,  which  he  had  denounced  as  discovered  by 
him,  and  which  is  said  to  be  situated  in  the  jurisdiction  of  Parish 
Union,  village  of  Guariquen,  section  of  Cumana,  State  of  Bermudez. 

Provisional  deed,  October  22,  1888. — The  decree  recited  that  "  Mr. 
A.  H.  Carner,  secretary  of  the  New  York  and  Bermudez  Company, 
had  fulfilled  all  the  formalities  prescribed  by  the  decree  of  August  3, 
1887 ;  "  that  the  technical  inspector  of  mines,  Sefior  J.  Orsi  de  Mom- 
bello,  had  made  a  favorable  report,  wherein  he  stated  he  made  a  long 
visit  to  the  mine,  and  that  it  was  situated 

At  a  distance  of  20  kilometers  to  the  southeast  of  the  village  of  Guariquen, 
and  180  meters  above  the  level  of  the  sea ; 

and  that  it  was  a  vast  surface,  of  a  circular  shape,  all  in  swampy 
lands,  over  which  were  found  large  deposits  of  asphalt. 

The  decree  "  grants  the  provisory  title  of  property  for  two  years 
to  the  said  Mr.  A.  H.  Carner;  granting  him  at  the  same  time  the 
authorization  he  needs  for  applying  for  the  definitive  title,  and  to 
exploit  in  his  own  interest  the  newlv  discovered  asphalt  deposit." 

Petition  of  A.  H.  Carner  for  definitive  title. — On  the  same  day  the 
president  of  the  State  transmitted  the  record  of  the  foregoing  decree 
to  the  minister  of  fomento.  On  November  6,  1888,  Mr.  Carner,  secre- 
tary of  the  Bermudez  Companv,  etc.,  petitioned  the  minister  of 
fomento,  reciting  the  grant  of  the  provisional  title,  and  asked  the 
minister  "  to  grant  me  the  definite  title  to  said  mines." 

On  November  20,  1888,  the  director  of  territorial  riches — a  depart- 
ment in  the  ministry  of  fomento — reported  that  the  formalities  of 
the  law  had  been  complied  with  and  trie  petition  could  be  granted. 

Resolution  of  Federal  Council  granting  title. — On  December  5, 
1888,  the  President  of  the  Republic  and  the  Federal  Council  resolved 
"  that  the  definitive  title  of  property  to  the  said  asphalt  mine  be 
granted  for  ninety-nine  years  in  favor  of  Mr.  A.  H.  Carner,  secretary 
of  the  New  York  and  Bermudez  Company." 

Definitive  title,  December  7, 1888. — On  December  7, 1888,  the  Presi- 
dent of  the  Republic  executed  a  definitive  deed  wherein  it  is  recited 
that  Mr.  A.  H.  Carner.  secretary,  etc.,  had  asked  the  Government  to 
give  him  the  definitive  title  of  property  to  an  asphalt  mine,  which  he 
had  denounced  before  the  president  of  the  State  of  Bermudez,  which 
mine  is  situated  u  in  the  jurisdiction  of  the  parish  of  Union,  village 
of  Guariquen,  section  of  Cumana,  of  the  State  of  Bermudez,  at  a  dis- 
tance of  20  kilometers  to  the  southeast  of  the  said  village  of  Guari- 
quen, and  at  180  meters  above  the  level  of  the  sea." 

This  deed  granted  to  "  Mr.  A.  H.  Carner,  secretary  of  the  New 
York  and  Bermudez  Company,  the  property  of  the  said  mine  in  all 
the  extensions  that  correspond  to  it,  and  with  respect  to  all  the 
asphalt  deposits  comprised  in  the  same,"  giving  the  holder  thereof 
and  his  successors  the  right  of  exploitation  for  ninety-nine  years. 

Wild-land  title. — Concurrently  with  the  proceedings  to  acquire  the 
mining  title,  Carner  also  commenced  proceedings  to  acquire  a  title  to 
a  large  body  of  wild  lands  surrounding  and  including  the  asphalt 
lake. 
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Garner* 8  petition  to  State  authorities. — The  record  shows  that  on 
the  8th  day  of  October,  1888,  Mr.  Carner  petitioned  the  president  of 
the  State  of  Bermudez,  and  in  the  petition  he  stated  he  was  the  secre- 
tary of  the  Bermudez  Company,  a  corporation  organized  under  the 
laws  of  New  York;  that  it  was  the  assignee  of  the  Hamilton  contract ; 
that  it  was  actively  engaged  in  the  work  of  exploitation  under  that 
contract ;  that  the  company  had  taken  the  necessary  steps  to  acquire  a 
provisional  title  to  certain  asphalt  mines  situate  in  the  State  of  Ber- 
mudez, "  on  a  road  constructed  by  the  company  toward  the  southeast 
for  a  distance  of  20  kilometers  from  Guariquen,  up  to  a  house  belong- 
ing to  the  company  and  situate  on  this  road,  over  a  little  hill  before 
getting  to  a  wooden  bridge  which  leads  to  the  surface  of  the  asphalt 
deposit,  and  the  boundaries  of  which  are  by  the  north,  south,  east, 
and  west,  mangrove  trees  and  swamps;"  and  in  accordance  with  the 
decree  on  wild  lands  of  May  24,  1882,  and  article  10  of  the  mining 
law  of  August  3,  1887,  he  applied  for  a  title  to  the  "  wild  lands  that 
comprise  the  mines  already  mentioned,  for  the  use  of  exploitation 
work." 

Order  on  the  petition. — On  the  same  day  the  president  of  the 
State  made  an  order  reciting 'the  petition;  directing  that  publica- 
tion thereof  be  made  in  an  official  newspaper;  ordering  J.  Orsi  de 
Mombello  to  make  a  survey  and  plat,  and  that  the  order  be  pub- 
lished, etc. 

Report  of  surveyor. — On  October  23,  1888,  Mombello,  the  sur- 
veyor, reported  to  the  president  of  the  State,  inclosing  "  the  topo- 
graphical plan  of  the  lands,  which  are  situate  at  a  height  of  180 
meters  above  sea  level,  and  the  climate  of  which  is  generally  healthy," 
etc. 

Appraisal  of  value  of  lands. — Appraisers  were  appointed  to  ap- 
praise the  value  of  the  land,  and  on  October  23,  1888,  they  reported 
to  the  president  of  the  State  that,  as  the  land  in  question  was 
swampy  and  unfit  for  raising  cattle  or  for  agricultural  purposes, 
they  had  appraised  the  value  thereof  at  3,792  bolivars,  which  was  at 
the  rate  of  79  centesimals  of  a  bolivar  per  hectare,  or  2,000  bolivars 
per  square  league. 

Approval  of  State  authorities. — On  the  same  day  the  State  authori- 
ties, by  resolution,  declared  the  formalities  of  the  law  had  been 
complied  with,  that  the  proposed  purchase  was  approved  by  the 
State,  and  that  the  record  should  be  sent  to  the  national  execu- 
tive for  the  final  adjudication  of  the  title. 

Report  of  director  of  territorial  riches. — On  November  20,  1888, 
the  director  of  territorial  riches  made  a  report,  presumably  to  the 
minister  of  fomento,  in  which  he  said  the  State  authorities  had  for- 
warded the  record  pertaining  to  the  application,  with  their  ap- 
proval ;  that  it  was  a  "  denunciation  "  made  by  Mr.  Carner,  secre- 
tary of  the  Bermudez  Company,  "  in  the  name  and  in  behalf  of  said 
company,"  of  certain  wild  lands  in  the  State  of  Bermudez;  that 
"  these  lands  are  acquired  by  the  petitioner  in  the  name  of  the  said 
company  for  the  distinct  purposes  of  the  exploitation  of  an 
asphalt  mine  which  it  possessed  in  the  same  lands,  in  conformity  to 
articles  10  and  26  of  the  decree  that  regulates  the  mining  law  now 
in   force." 
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He  further  said  that  all  the  formalities  of  law  had  been  complied 
with,  and  that  the  title  of  the  property  might  be  granted  to  the 
Bermudez  Company  if  the  appraised  value  was  paid. 

Report  of  minister  of  fomento. — On  December  11,  1888,  the  min- 
ister of  fomento  reported  the  application  to  the  Federal  Council,  in 
which  report  he  stated  the  amount  of  the  land  to  be  1.54  leagues; 
that  the  requirements  of  the  law  relating  to  wild  land  and  mines 
had  been  fulfilled;  that  the  land  was  to  be  used  in  the  exploitation 
of  an  asphalt  mine  located  thereon,  and  that  the  title  should  be 
granted. 

Payment  of  appraised  valuation. — On  December  14,  1888,  the 
treasurer  gave  a  receipt  acknowledging  the  payment  by  Mr.  Car- 
ner  of  1,403  bolivars  and  5  centimes  in  cash,  equivalent  to  3,792 
bolivars  in  bonds  of  the  national  consolidated  debt,  for  value  of  the 
land. 

The  law  required  the  appraised  value  to  be  paid  in  cash  or  in 
bonds  of  the  national  consolidated  debt  at  their  market  value.  (Art. 
15,  Law  of  Wild  Lands.)  In  this  instance  the  parties  seem  to  have 
estimated  the  market  value  of  bonds  to  the  amount  of  3,792  bolivars, 
face  value,  and  paid  that  amount  in  cash,  thereby  discounting  the 
appraised  value  from  3,792  bolivars  to  1,403  bolivars,  and  the  query 
is  suggested  whether  or  not  this  was  full  payment. 

Order  of  President  and  Federal  Council  granting  title. — On  De- 
cember 14,  1888,  the  President,  with  the  consent  of  the  Federal  Coun- 
cil, ordered  that  a  final  deed  be  granted  for  the  land  in  question. 

Deed  to  the  lands,  December  H,  1888. — On  the  same  day  the  min- 
ister of  fomento,  for  and  in  the  name  of  the  Government  of  Venezuela, 
executed  a  deed  in  final  adjudication  of  the  title  to  the  land  in  favor 
of  the  New  York  and  Bermudez  Companv.  The  property  is  de- 
scribed as  one  and  fifty-four  hundredths  of  a  square  league,  which 
formed  the  surface  of  an  asphalt  mine  that  the  company  owns  and 
which  land  was  acquired  for  use  in  the  exploitation  of  said  mine, 
the  land  being  situate  "  in  the  parish  Union,  district  of  Benitez, 
section  of  Cumana,  of  the  State  of  Bermudez,  and  whose  boundaries 
are,  by  the  north,  south,  east,  and  west,  lands  covered  by  thick  groves 
of  mangrove  trees,  and  swampy  lands." 

The  consideration  named  is  1,403  bolivars  and  5  centimes  in  cash, 
the  equivalent  of  3,792  bolivars  in  bonds  of  the  national  consolidated 
debt.  "  The  dominion  and  property  of  the  said  lands  is  henceforth 
transferred  in  favor  of  the  New  York  and  Bermudez  Company," 
with  the  declarations  applicable  expressed  in  articles  6,  7,  and  8  of 
the  laws  of  June  2,  1882,  which  authorizes  the  grant,  the  terms  of 
which  are  to  be  considered  a  part  of  the  deed. 

Assignment  by  Corner  ana  wife  to  Bermudez  Company  of  mining 
title. — It  will  be  observed  that  in  the  mining  title  the  proceedings 
were  conducted  in  the  name  of  A.  H.  Carner,  and  the  definitive  deed 
vested  the  title  to  the  mine  in  him.  It  is  true  he  was  described  as  the 
secretary  of  the  company,  but  the  words  secretary,  etc.,  may  be  said 
to  be  merely  descriptio  personae  and  do  not  affect  the  investment 
of  the  legal  title.  It  is  apparent  that  both  the  company  and  Mr. 
Carner  desired  to  avoid  any  such  possible  construction,  and  on 
August  1,  1893,  Carner  and  wife  executed  a  conveyance  to  the  com- 
pany, thereby  transferring  to  the  latter  the  definitive  title  to  the  mine. 
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The  company,  therefore,  asserts  the  right  to  exploit  the  asphalt 
lake  for  the  term  of  twenty-five  years  from  September  15,  1883, 
under  the  Hamilton  contract;  and  the  right  to  exploit  the  same  for 
ninety-nine  years  from  December  14,  1888,  under  the  mining  title; 
and  claims  the  fee-simple  title  to  one  and  fifty- four  hundredths 
square  leagues  of  land  surrounding  and  including  the  lake,  under 
the  wild-land  title. 

The  proceedings  to  establish  the  mine  and  land  titles  have  been 
specified  with  considerable  detail,  because,  by  reason  of  alleged  de- 
fects therein,  there  subsequently  arose  a  most  bitter,  protracted,  and 
expensive  litigation,  wherein  the  company's  right  to  practically  the 
entire  lake  was  challenged  and  well-night  lost.  Reference  to  this 
litigation  will  be  hereafter  made. 

The  company's  right  to  exploit  the  asphalt  accrued  to  it  under  the 
Hamilton  contract  November  16,  1885,  the  date  of  the  assignment 
by  Hamilton.  But  it  seems  to  have  done  little  or  nothing  in  the  way 
or  mining  asphalt  for  some  years  thereafter. 

The  representatives  of  the  company  filed  a  statement  with  the  De- 
partment of  State,  entitled  "A  statement  of  the  wrongs  done  to  the 
company,"  in  which  they  review  the  history  of  the  company  and  its 
transactions  in  Venezuela.     In  this  statement,  page  9,  they  say : 

The  appreciable  shipment  of  asphalt  by  the  company  began  in  1801  with  250 
tons.  The  quantity  was  increased  in  181)2  to  1,130  tons,  in  1803  to  1,743  tons, 
in  1894  to  7,038  tons.  It  fell  in  1895  to  3,025  tons,  but  rose  in  1806  to  5,654 
tons,  and  preparations  had  been  made  for  a  much  greater  output,  which  reached, 
In  1897,  the  amount  of  11,790  tons,  wheu  the  company  suddenly  found  itself 
obliged  to  meet  a  glaring  and  unscrupulous  attack  upon  its  clear  and  pre- 
viously undisputed  rights. 

It  is  necessary  that  this  attack  be  inquired  into,  because  the  com- 
pany alleges  that  after  its  business  became  fairly  prosperous  it  ex- 
cited the  cupidity  of  others;  it  became  the  subject  of  hostile  intrigue 
and  conspiracies,  and  a  propaganda  against  it  was  organized,  in 
which  members  of  the  Government  of  Venezuela,  at  times  under  cover, 
at  times  openly,  participated ;  and  that  these  conspiracies  have  con- 
tinued through  all  the  subsequent  years,  until  their  final  consumma- 
tion in  the  unjustifiable  seizures  of  the  company's  property  by  the 
Government  on  July  28,  1904,  as  an  incident  to  the  latters  suit 
against  the  company. 

THE    "  FELICIDAD  "    CLAIM. 

The  first  attack  above  referred  to  is  evidenced  by  the  following 
facts:  On  January  28,  1897,  four  Venezuelans,  named  Antonio  Cer- 
voni,  Mateo  Guerra  Marcano,  Antonio  Bianchi,  and  Jose  Francisco 
Michelo  (who  are  hereinafter  referred  to  as  Antonio  Cervoni  et  al.), 
residents  of  Guariquen,  in  the  immediate  neighborhood  of  the  asphalt 
lake,  filed  with  the  local  magistrate  of  the  parish  of  Union,  in  which 
the  asphalt  lake  is  located,  a  claim  that  they  had  discovered  a  mine, 
whereof  they  represented  samples  "  which  appear  to  contain  asphalt." 
The  magistrate  aforesaid  made  an  entry  of  the  claim,  wherein  it  was 
stated  the  samples  were  taken  from  wild  lands,  free,  open,  and  un- 
cultivated, lying  on  the  Gulf  of  Paria.  The  location  is  more  specif- 
ically, yet  vaguely,  described  as  follows: 

At  the  east  of  the  place  known  as  Usirina,  near  the  stream  known  under  the 
name  of  "  El  Majagual,"  and  surrounded  on  all  sides  by  wild  lands  and  cov- 
ering 300  hectares,  for  which  the  claimants  file  an  option,  etc.,  *  *  *  to 
which  claim  the  name  "  Felicidad  "  is  given. 
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New  mining  law,  March  29,  1903. — Between  the  time  that  Carner 
acquired  his  mining  title  and  the  time  that  Cervoni  et  al.  applied  for 
their  title  to  "  Fehcidad  "  the  mining  law  had  been  changed  by  an 
executive  decree  of  President  Crespo,  March  29,  1893,  and  under  this 
later  law  the  mine  and  necessary  land  were  acquired  in  the  one  pro- 
ceeding. The  procedure  was  made  somewhat  more  complicated  and 
more  extended  in  detail  than  by  the  former  law. 

Provisional  title  to  Felicidad. — On  June  22,  1897,  the  president  of 
the  State  granted  Cervoni  et  al.  a  provisional  title  for  two  years,  and 
provisional  possession  was  also  given  them.  The  latter  is  a  pro  forma 
proceeding,  not  known  to  the  former  law,  wherein  a  local  magistrate, 
attended  by  witnesses  and  the  claimants,  goes  to  the  premises  and  de- 
clares that  possession  is  given  to  the  provisional  owner. 

Survey  of  Felicidad. — On  September  12,  1897,  Pedro  Vicente 
Felce,  a  public  surveyor,  made  an  extended  report  of  a  survey  of 
"  Felicidad."  As  a  starting  point  for  his  survey  he  said  he  "  took  one 
of  the  posts  which  mark  the  mining  concessions,  set  up  at  the  corner 
of  a  place  called  the  '  lake,'  and  marked  on  the  map  with  the  letter  A," 
and  from  there  he  ran  a  line  to  the  several  corners  of  the  claim; 
the  dimensions  and  directions  of  the  lines  were  stated;  all  of  which 
corners,  he  said,  were  marked  with  posts  of  hard  wood,  70  centimeters 
in  circumference,  with  the  initials  of  the  owners  marked  thereon. 

It  is  to  be  observed  that  the  surveyor  in  this  case  did  not  locate 
or  definitely  establish  the  first  corner  by  any  landmarks  or  other 
definite  location ;  it  was  altogether  an  arbitrary  or  artificial  starting 
point,  not  capable  of  any  identification  or  location  beyond  the  fact 
that  he  commenced  at  a  post  set  up  at  some  corner  of  a  place  called 
the  "  lake." 

It  appears  that  no  basic  governmental  surveys  have  ever  been  made 
in  that  country.  The  surveys  are  generally  vague,  indefinite,  and 
uncertain  as  to  boundaries  or  starting  points.  The  best  evidence  of 
location  is  possession. 

To  the  foregoing  description  the  surveyor  adds  the  following: 
The  Felicidad  mine  had  283  hectares  of  area,  with  asphalt  deposits 
on  a  surface  of  an  area  of  70  hectares,  and  "  it  is  situated  on  the  Gulf 
of  Paria  (it  is  several  miles  from  that  gulf),  and  to  the  east  of  the 
place  known  as  Usirina,  near  the  stream  known  under  the  name  of 
El  Majagual,  in  the  jurisdiction  of  the  municipality  of  Union,"  etc., 
"  about  10  kilometers  from  the  village  of  Guariquen,  surrounded  on 
its  four  sides  by  wild  lands,  free  and  open,  and  having  a  swamp  on 
the  south  side  of  the  bed  of  said  mine." 

Definitive  title,  November  30, 1897. — Further  proceedings  were  had, 
until  on  November  30,  1897,  President  Crespo  granted  Cervoni  et  al. 
a  definitive  title  for  the  mine  "  Felicidad,"  giving  the  grantees  the 
right  to  use  and  enjoy  the  same  for  an  indefinite  time,  subject  to  the 
law  of  mines. 

It  is  said  that  the  leader  in  this  attempt  to  establish  title  to  a  part 
of  the  lake  was  Marcano,  a  lawver  and  a  politician  of  some  promi- 
nence; that  he  proceeded  secretly,  and  the  company  knew  nothing 
of  what  he  was  doing  until  he  had  secured  the  definitive  deed  for 
himself  and  his  associates. 

It  is  evident  he  had  studied  the  record  of  the  Bermudez  Company's 
land  and  mining  titles;  that  he  discovered  a  manifest  error  therein, 
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from  the  fact  that  by  all  the  petitions,  surveys,  orders,  and  deeds  the 
property  was  located  20  kilometers  from  Guariquen,  and  180  meters 
above  the  level  of  the  sea ;  while  the  facts  are  the  lake  is  located  only 
10  kilometers  from  Guariquen,  and  the  elevation  above  the  sea  is 
only  4  or  5  meters.  He  and  his  associates  proceeded  to  take  advan- 
tage of  this  mistake.  They  went  onto  the  lake,  and,  as  I  understand 
it,  located  their  claim  on  the  east  or  northeast  side.  They  staked  it 
off,  marked  the  corners  with  posts,  then  had  it  surveyed,  gave  it  the 
distinctive  name  "  Felicidad,  and  took  the  necessary  steps  to  secure 
a  title.  The  record  of  their  title  showed  this  location  to  be  only  10 
kilometers  from  Guariquen,  which,  they  claimed,  described  a  different 
property  from  that  named  in  the  deeds  and  surveys  of  the  Bermudez 
Company. 

But  they  evidently  regarded  the  Hamilton  contract  as  a  bar  to 
their  operations  or,  at  least,  a  cloud  on  their  title.  If  that  cloud 
could  be  removed,  they  felt  free  to  contest  with  the  Bermudez  Com- 
pany as  to  the  priority  or  validity  of  the  conflicting  land  and  mining 
titles.  Accordingly  they  made  a  direct  attack  on  the  Hamilton 
contract. 

Petition  for  annulment  of  the  Hamilton  contract. — On  January  3, 
1898,  their  agent  and  attorney,  Doctor  Ayala,  filed  a  petition  with  the 
minister  of  fomento  asking  for  the  annulment  of  the  Hamilton 
concession. 

In  this  petition,  after  reciting  the  terms  of  the  contract,  particular 
attention  was  called  to  the  second  additional  article  of  May  30,  1884, 
wherein  Hamilton  agreed  to  canalize  one  or  more  rivers  in  the  State 
of  Bermudez,  beginning  with  the  Guarapiche;  and  it  was  averred 
that,  in  order  to  perform  the  contract,  the  work  of  canalization  should 
have  been  commenced  within  the  time  specified  and  so  continued  that 
at  the  end  of  the  twenty-five  years  the  work  would  have  been  fully 
completed. 

But,  it  was  averred,  ten  years  had  passed  and  no  effort  had  been 
made  by  the  company  to  commence  this  work.  A  default,  therefore, 
in  the  performance  ot  one  of  the  important  obligations  of  the  contract 
existed;  and,  bv  the  terms  of  the  contract,  a  default  in  the  perform- 
ance of  any  of  the  stipulations  therein  contained  at  once  annulled 
the  entire  contract;  wherefore  the  petitioner  prayed  for  an  order 
annulling  the  same. 

EXECUTIVE   DECREE   CANCELING   HAMILTON    CONTRACT. 

On  the  next  day,  January  4,  1898,  without  notice  to  the  company, 
President  Crespo,  through  the  minister  of  fomento,  issued  an  execu- 
tive decree  canceling  the  Hamilton  contract.  It  is  to  be  observed  this 
decree  ignored  the  complaint  of  Doctor  Ayala  that  the  company  was 
in  default  because  of  its  failure  to  canalize  rivers ;  the  decree  placed 
the  cancellation  on  entirely  different  grounds.  After  a  brief  recital 
of  the  terms  of  the  contract  the  decree  stated  that  one  of  the  con- 
siderations which  prompted  the  Government  to  grant  so  extraordi- 
nary a  concession  was  the  anticipated  revenues  it  might  receive  from 
the  exportation  of  the  natural  products  of  the  forests ;  but  the  Gov- 
ernment had  received  no  revenues  from  this  source  because  the  com- 
pany had  limited  its  work  to  the  exportation  of  asphalt  "  from  the 
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deposit  that  they  own  as  per  concession  obtained  in  conformity  to  the 
mining  laws." 

Such  default,  it  was  said,  on  the  part  of  the  company  and  .the 
monopoly  granted  by  the  contract  had  prevented  the  opening  up  and 
the  development  of  the  wealth  of  that  part  of  the  country  to  its  great 
prejudice.  And,  therefore,  by  reason  of  such  default  and  by  virtue 
of  the  ninth  article  of  the  contract,  in  which  it  was  provided  that  a 
default  in  the  performance  of  any  of  the  stipulations  at  once  annulled 
the  entire  contract,  the  same  was  declared  annulled  and  determined, 
"  without  infringing  the  rights  which,  according  to  law,  the  New 
York  and  Bermudez  Company  may  have  by  virtue  of  mining 
concessions." 

Petition  of  Carlos  Leon  for  revocation  of  decree. — On  April  13, 
1898,  Carlos  Leon,  as  attorney  for  the  Bermudez  company,  filed  with 
the  minister  of  agriculture,  etc.,  a  petition  praying  for  a  revocation 
of  this  decree.  In  this  petition  he  indulged  in  an  extended  argument 
as  to  the  proper  interpretation  of  the  contract  and  as  to  the  rights 
of  the  company  thereunder. 

Opinion  of  attorney -general. — The  minister  of  agriculture,  etc.,  re- 
ferred the  Leon  petition  to  the  attorney-general  of  the  nation,  P. 
Febres  Cordero.  On  May  28,  1898,  this  officer  made  an  extended 
report  in  which  he  held  that  the  Executive  decree  of  January  4, 1898, 
was  null  and  void,  for  the  following  reasons : 

The  Government  was  one  of  the  parties  to  the  contract.  Up  to 
the  time  the  latter  was  acted  upon  by  Congress  the  Government  was 
in  the  exercise  of  an  administrative  function;  but  when  the  contract 
was  approved  by  Congress  that  function  ceased,  and  the  contract 
then  became  binding  in  all  its  parts  upon  both  parties.  And  there- 
after it  was  not  for  either  party,  upon  his  or  its  own  motion,  to  de- 
clare the  contract  terminated  for  an  alleged  default.  Such  a  con- 
clusion was  for  judicial  determination  in  a  court  of  competent  juris- 
diction, after  a  full  hearing  from  both  parties.  Therefore,  the  action 
of  the  Executive  in  this  instance  was  not  only  arbitrary,  but  of  no 
judicial  value,  and  ought  to  be  revoked. 

Reference  to  high  Federal  court. — The  minister  of  agriculture  then 
referred  the  petition  and  all  the  documents  pertaining  to  the  subject 
to  the  high  Federal  court  for  its  opinion.  But  the  court  refused  to 
consider  the  matter  on  the  ground  it  had  no  jurisdiction,  except  where 
a  suit  was  brought. 

DECREE  OF  HIGH  FEDERAL  COURT  REVOKING  EXECl  TIVE  DECREE. 

The  Bermudez  company  then  brought  suit  in  the  high  Federal 
court  of  Venezuela,  praying  for  a  judgment  setting  aside  the  decree 
of  annulment.  On  August  23,  1898,  the  court  rendered  a  decision, 
declaring  the  Executive  decree  aforesaid  null  and  void  for  substan- 
tially the  same  reasons  as  previously  given  by  the  attorney-general. 
The  court  was  careful  to  say  that  the  only  question  upon  which  it 
passed  judgment  was  the  single  question  whether  the  National  Execu- 
tive had  the  power  to  declare  the  contract  canceled.  It  expressed  no 
opinion  as  to  whether  the  right  of  cancellation  existed,  if  the  question 
was  submitted  for  judicial  determination ;  and  it  left  the  parties  "  all 
rights  which  they  have,  or  think  they  have,  to  bring  action  in  legal 
form  before  the  proper  tribunal." 
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DISSENTING   OPINION. 

Nine  judges  concurred  in  the  foregoing  decision;  three  judges 
dissented  and  filed  a  dissenting  opinion.  In  the  latter  opinion  the 
dissenting  judges  held  that  one  ot  the  parties  to  a  contract,  in  case 
of  a  default  by  the  other  party,  had  the  right  to  either  demand  per- 
formance or  to  declare  a  rescission  of  the  contract.  And  the  Execu- 
tive decree  in  question  amounted  to  no  more  than  a  declaration  on  the 
part  of  the  Government  that  there  had  been  a  default,  for  which, 
it  gave  notice,  it  elected  to  declare  the  contract  forfeited,  leaving  to 
both  parties  the  privilege  of  asserting  their  respective  rights  by 
appropriate  legal  procedure. 

THE  "  VENEZUELA  V  CLAIM. 

In  the  meantime  another  attack  was  made  upon  the  company  in 
another  direction.  Stimulated,  no  doubt,  by  the  apparent  success 
which  the  claimants  to  "  Felicidad  "  had  achieved  in  establishing  a 
title  to  a  part  of  the  asphalt  lake,  and,  possibly,  acting  in  a  combina- 
tion with  them,  another  party  of  Venezuelans  also  laid  claim  to  a 
different  part  of  the  lake,  which  they  denounced  as  an  asphalt  mine 
discovered  by  them,  and  which  they  named  "  Venezuela." 

These  parties  were  Eduardo  Capecchi,  Julio  Figuera,  and  Antonio 
Vincentelli  Santelli.  In  February,  1898,  they  commenced  proceed- 
ings under  the  mining  law,  before  the  local  authorities  of  the  State, 
and  laid  claim  to  what  may  be  termed  the  northwest  part  of  the  lake. 
The  local  magistrate  made  entry  on  his  records  that  the  parties  last 
aforesaid,  as  the  result  of  certain  explorations  made  by  them,  had 
discovered  this  mine,  the  boundaries  of  which  were  described  as 
follows : 

North  and  west,  forests ;  south,  the  concessions  owned  by  the  New  York  and 
Bermudez  Company;  and  east,  the  mine  called  "  Felicidad,"  owned  by  General 
Antonio  Bianchi  et  al. 

Protest  of  Carrier. — On  April  6,  1898,  Mr.  Carner,  as  secretary  of 
the  Bermudez  Company,  filed  with  the  civil  chief  of  the  district  a 
protest  against  the  claim  of  these  parties,  because  it  was  located 
withiij  the  boundaries  of  the  property  of  the  company,  to  which  it 
had  title,  including  4,800  hectares  of  land,  acquired  oy  deeds  from 
the  Government,  dated,  respectively,  December  7  and  December  14, 
1888,  both  of  which  were  registered  in  the  district.  In  conformity 
to  article  45,  Title  IV  of  the  Mining  Code,  he  gave  notice  of  the 
foregoing  facts  and  protested  against  any  intrusion  upon  the  com- 
pany's property. 

"Venezuela  survey" — On  September  1,  1899,  a  survey  of  the 
"  Venezuela  "  mine  is  reported,  in  which  a  description  of  the  mine  is 
given,  by  metes  and  bounds,  beginning  at  a  tall  post  at  the  northwest 
angle' of  the  claim.  The  surveyor  emphasizes  the  fact  that  the  lines 
he  ran  separated  the  "  Venezuela  "  mine  from  that  of  the  Bermudez 
Company,  and  that  the  former  was  located  about  10  kilometers  from 
Guariquen. 

Petition  for  definitive  deed. — On  May  7,  1900,  these  claimants 
petitioned  the  minister  of  f omento  for  a  definitive  deed  to  "  Vene- 
zuela," but,  for  some  reason,  no  action  was  taken  thereon.    Appar- 
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ently  the  parties  abandoned  this  petition  because  of  some  defect  in 
their  preliminary  proceedings.  They  retraced  their  steps,  by  going 
back  to  the  State  authorities  and  obtaining  a  new  order  for  provi- 
sional possession,  then  prosecuted  the  preliminary  proceedings  anew 
up  to  the  point  of  again  petitioning  for  a  definitive  deed  on  October 
24,  1900. 

Second  petition  for  definitive  deed  to  "Venezuela? — On  the  date 
last  aforesaid  one  of  the  claimants,  Julio  Figuera,  filed  with  the 
minister  of  fomento  a  long  and  argumentative  petition  in  which  he 
referred  to  the  protests  of  the  Bermudez  Company,  alleged  the  uncon- 
btitutionality  of  the  Hamilton  contract,  and  asserted  that  at  best 
it  could  only  be  considered  a  license  for  exploration,  and  that  the 
Bermudez  Company  evidently  so  construed  it,  because  it  had  after- 
wards applied  tor  both  land  and  mining  titles,  thereby  recognizing 
the  supremacy  of  the  land  and  mining  laws. 

He  further  called  attention  to  the  fact  that  the  company,  by  its 
titles,  had  located  its  mine  at  a  distance  of  20  kilometers  from  the 
village  of  Guariquen  and  at  180  meters  above  sea  level,  while  the 
"  Venezuela  "  mine  was  only  10  kilometers  from  the  aforesaid  village 
and  was  but  5  meters  above  the  level  of  the  sea ;  therefore  the  latter 
could  not  be  within  the  boundaries  of  the  Bermudez  Company's 
mine;  besides,  the  title  of  the  latter  expressed  no  boundaries  whereby 
its  mine  could  be  located,  therein  lacking  an  essential  element  in  all 
real  estate  titles.  No  action  was  taken  on  this  petition,  but  about 
this  time  a  new  factor  entered  into  the  controversy,  and  for  some 
time  thereafter  the  contest  was  very  warm  and  exciting. 

Asphalt  Company  of  America  and  National  Asphalt  Company. — 
The  Asphalt  Company  of  America  was  organized  under  the  laws  of 
New  Jersey  on  June  28,  1899.  The  National  Asphalt  Company  was 
organized  in  the  aforesaid  State  on  May  3,  19(X).  These  two  com- 
panies were  in  some  way  merged  together,  and  therein  was  united 
the  control  of  all  the  principal  sources  of  asphalt  production.  They 
also  included  within  their  control  a  number  of  subordinate  com- 
panies engaged  in  the  business  of  paving  streets  with  asphalt. 

Warner  &  Quintan's  purchase  of  "Felicidad." — Messrs.  Warner 
&  Quinlan,  of  Syracuse,  N.  Y.,  were  paving  contractors  and  large 
consumers  of  asphalt.  Their  supply  of  the  product  was  cut  off,  or 
else  they  had  to  compete  in  their  business  with  a  company  which 
largely  controlled  the  asphalt  production  of  the  world.  They  there- 
fore looked  around  for  an  independent  supply  of  the  raw  product. 

They  sent  their  agent,  Mr.  Sullivan,  to  Venezuela.  He  came  in 
contact  with  the  owners  or  promoters  of  "  Felicidad."  He  is  said 
to  have  made  a  careful  examination  of  their  title,  and  also  of  the 
titles  of  the  Bermudez  Company.  He  submitted  the  same  to  emi- 
nent legal  counsel  in  Venezuela  and,  doubtless,  in  the  United  States. 
He  was  advised  that  by  reason  of  the  inherent  defects  in  the.  Ber- 
mudez Company's  titles  it  could  not  assert  or  maintain  a  claim  to 
that  part  of  the  lake  called  "  Felicidad,"  to  which  the  title  of  Anto- 
nio Cervoni  et  al.  was  prior  and  paramount.  He  therefore  bought 
the  mine  "  Felicidad  "  for  his  principals,  on  May  25,  1900,  and  paid 
$40,000  cash  therefor. 

Construction  of  deed  to  Warner  &  Quinlan. — It  has  been  said  the 
deed  to  Warner  &  Quinlan  was  in  effect  only  a  quitclaim.  In  a  brief 
filed  by  the  attorneys  of  the  Bermudez  Company  in  the  Department 
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of  State,  dated  February  19, 1901,  page  15,  the  following  statement  is 
made: 

This  deed  shows  that  the  purchasers  were  fully  aware  of  the  defects  in  the 
title  to  the  mine  (Felicidad),  and  had  full  information  of  the  rights  of  the  New 
York  and  Bermudez  Company,  the  grantors  expressly  freeing  themselves  from 
any  liability  by  reason  of  the  existence  of  such  rights. 

On  page  34  of  the  same  brief  the  further  statement  is  made : 

*  *  *  Certain  American  citizens,  seizing  the  opportunity  for  a  venture, 
bought  the  disputed  title,  after  full  warning  of  the  circumstances  and  in  the 
face  of  a  clause  which  the  natives,  holders  of  the  title,  inserted  in  the  body  of 
the  bill  of  sale  to  the  effect  that  the  title  (not  the  lands)  was  sold  without  any 
representations  and  without  any  guaranties  whatsoever. 

Accepting  the  translation  of  this  deed  to  be  correct,  as  given  by 
the  Bermudez  Company,  in  a  volume  filed  in  the  Department  of 
State  entitled  "  High  Federal  Court — Warner  &  Quinlan  v.  N.  Y. 
and  Bermudez  Co.,  page  86, 1  think  the  foregoing  construction  of  the 
deed  is  hardly  correct.  After  reciting  that  the  title  of  the  grantors 
was  derived  from  the  Government  by  the  deed  of  November  30,  1897, 
duly  registered,  etc.,  and  "  all  the  formalities  and  requirements  im- 
posed by  the  Code  of  Mines  having  been  previously  fulfilled,"  the 
deed  goes  on. to  say: 

The  said  mine  and  land  are  free  from  incumbrances,  *  *  *  and,  in 
respect  to  the  guaranty,  I  pledge  myself  that  the  deed  above  mentioned  is  the 
only  deed  granted  for  the  "  Felicidad  "  mine  by  the  National  Government,  in 
conformity  with  the  Code  of  Mines.  *  *  *  Moreover,  I  grant  and  transfer 
to  the  purchasers,  without  any  responsibility  on  the  part  of  the  vendors,  all 
causes  of  action  which  may  exist  to  my  principals  for  demanding  the  guaranty 
of  title  for  which  there  may  be  need. 

The  deed,  therefore,  contained  an  express  warranty  against  incum- 
brances; that  the  title  conveyed  was  acquired  in  conformity  to  law, 
and  that  it  was  the  only  legal  title  ever  granted  by  the  Government 
for  the  mine  in  question.  These  warranties,  representations,  or 
pledges  came  very  near  making  the  deed  one  of  warranty.  Certain 
rights  of  action  for  the  defense  of  the  title  were  assigned ;  as  to  them, 
the  grantors  accepted  no  responsibility. 

This  question  is  not  a  very  material  one  at  the  present  time.  It 
arises  in  the  consideration  of  only  one  phase  of  what  has  been  de- 
nounced as  a  conspiracy,  and  is  only  illustrative,  in  part,  of  the  rela- 
tion of  Warner  &  Quinlan  to  the  controversy. 

In  the  meantime  the  representatives  of  the  Bermudez  Company 
were  not  idle.  They  filed  with  the  minister  of  fomento  protest  after 
protest,  vigorously  asserting  their  company's  title  to  all  of  the  lake, 
and  protesting  against  titles  being  granted  to  other  parties  in  conflict 
therewith. 

Second  protest  of  the  Bermudez  Company. — On  March  31,  1900, 
Mr.  Carner  addressed  a  communication  to  the  minister  of  fomento,  in 
which  he  said  he  was  informed  that  Patrick  Sullivan,  accompanied 
by  a  surveyor,  had  been  on  the  property  of  the  company,  and  had 
made  explorations  on  the  same,  with  the  evident  purpose  of  making 
a  denunciation  thereon.  He  recited  the  decree  oi  the  high  Federal 
court  of  August  23,  1898,  supra,  whereby,  he  asserted,  the  validity 
of  the  Hamilton  contract  was  upheld;  and  he  asked  that  the  local 
authorities  be  warned  against  these  threatened  trespasses. 

36W8— S.  Doc.  413,  60-1 12 
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Third  protest. — On  April  3,  1900,  Andrew  J.  Vigas,  as  an  attorney 
for  the  Bermudez  Company,  presented  a  memorial  to  the  President 
and  his  ministers.  He  summarized  the  work  of  the  company,  the 
large  industry  it  had  established,  the  revenues  it  had  paid  the  Gov- 
ernment, and  added  that,  after  seventeen  years  of  peaceable  pos- 
session, other  people,  both  natives  and  foreigners,  were  disposea  to 
trespass  on  the  company's  rights.  He  called  special  attention  to 
Warner  &  Quinlan,  who  were  deceiving  the  local  authorities  by 
falsely  representing  they  were  authorized  by  the  national  Executive 
to  intrude  upon  the  company's  property  for  the  purpose  of  explo- 
ration. 

Fourth  protest. — On  April  26,  1900,  Vigas  filed  another  protest 
substantially  to  the  same  effect  as  the  previous  one,  in  which  he  also 
said  that  by  reason  of  the  company's  labor  and  investment  of  capital 
it  had  made — 

Regions  hitherto  unknown,  uninhabited,  and  impenetrable  to  the  human  foot 
now  open  to  active  commerce,  etc. 

Fifth  protest. — On  July  17,  1900,  Mr.  Carner  addressed  the  minis- 
ter of  fomento,  and  referred  to  the  company's  land  and  mining  title, 
stating  that  the  minister  had  granted  a  deed  for  the  "  Felicidad  " 
mine,  and  a  claim  had  been  made  for  a  like  deed  to  the  "  Venezuela  " 
mine;  that  both  mines  were  within  the  boundaries  of  the  lands  and 
mine  of  the  Bermudez  Company,  wherefore  the  deeds  to  "  Felici- 
dad "  and  "  Venezuela  "  could  have  no  effect;  and  he  asked  the  min- 
ister to  so  declare. 

It  is  to  be  observed  that  in  some  of  these  protests  there  is  no  ref- 
erence made  to  the  Hamilton  contract;  in  others  there  is  only  inci- 
dental reference  thereto.  Apparently  it  was  not  asserted  or  relied 
upon  as  a  bar  to  the  location  of  mining  rights  within  the  territory 
covered  by  it.  The  protests  are  largely,  if  not  entirely,  based  on  the 
theory  that  the  Bermudez  Company's  land  and  mining  titles  were 
prior  in  point  of  time,  and  therefore  had  precedence  over  any  subse- 
quent adverse  location  within  the  boundaries  prescribed  by  those 
titles. 

Therefore  the  question  more  directly  pressed  upon  the  minister  of 
fomento  was  whether  or  not  the  mines  called  "  Felicidad "  and 
"  Venezuela  "  intruded  upon  the  property  previously  conveyed  to  the 
company  by  its  aforesaid  titles. 

Castro^s  revolution. — In  the  year  1899  Cipriano  Castro  had  suc- 
cessfully led  a  revolution  against  the  constitutional  authorities  of  the 
Government.  He  assumed  executive  power  under  the  name  of  the 
supreme  civil  chief.  He  appointed  an  entirely  new  body  of  min- 
isters and  officers.  The  aforesaid  controversy  between  two  sets  of 
Americans — the  Bermudez  Company  on  one  side,  Warner  &  Quin- 
lan on  the  other,  the  latter  supported  by  the  native  claimants  to 
u  Venezuela  " — came  to  the  attention  of  the  new  Government 

The  question  at  issue  being  largely  limited  to  one  of  conflicting 
boundaries,  the  minister  of  fomento  naturally  thought  the  best  thing 
to  do  was  to  order  a  new  survey  by  an  independent  and  impartial 
surveyor. 

Order  for  new  survey. — Accordingly,  on  July  23, 1900.  the  minister 
entered  an  order,  in  which  he  recited  the  last  protest  or  Carner,  and 
ordered  that  Thomas  C.  Llamoza  be  appointed  technical  inspector  of 
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mines  pro  tempore;  that  he  repair  to  the  location  of  the  disputed 
mines;  that  he  examine  all  the  documents  and  charts  in  the  min- 
istry ;  that  he  then  make  a  topographical  map  showing  the  true  loca- 
tion of  the  mines ;  and  that  he  make  a  full  report  on  the  matter. 

DECREE  OF  MINISTER  OF  FOMENTO COMPANY  HAD  PERFORMED  HAMILTON 

CONTRACT. 

On  July  23,  1900,  pending  the  controversy  going  on  between  the 
respective  parties  as  to  the  location  and  extent  of  the  concessions  or 
grants  to  the  Bermudez  Company,  evidenced  by  its  land  and  mining 
titles,  the  minister  of  fomento  gave  the  company,  at  the  request 
and  on  the  petition  of  Mr.  Carner,  a  certificate,  wherein  it  was  recited 
that  the  Bermudez  Company  had,  up  to  date,  fulfilled  all  of  its  obli- 
gations imposed  upon  it  by  the  Hamilton  contract  of  September  15, 
1883,  and  the  additional  article  of  October  19,  1883,  which  had  been 
approved  by  the  Federal  Congress  June  5, 1884,  and  confirmed  by  the 
high  federal  court  on  August  23,  1898. 

And,  he  said,  bearing  in  mind  that  the  aforesaid  contract,  in  its 
second  article,  gave  the  Bermudez  Company  the  right  to  exploit  the 
asphalt  of  the  State  of  Bermudez,  and  by  the  eighth  article  the  Gov- 
ernment agreed  to  not  grant  equal  concessions  m  the  same  State  to 
any  other  person,  the  supreme  civil  chief  of  the  Republic  had  re- 
solved : 

1.  That  the  said  company  may  exercise  each  and  every  of  the  rights  granted 
to  it  under  the  said  contract  in  the  manner  and  under  the  terms  set  out  in  the 
said  contract,  and  at  any  time  whatever  within  the  term  provided  in  article  8 ; 
and, 

2.  That  the  New  York  and  Bermudez  Company  has  the  right  of  preference  in 
every  case  of  denunciation  of  asphalt  mines  or  wild  lands  which  constitute  or 
are  in  the  limits  of  the  concession,  on  having  previously  complied  with  the 
requirements  of  the  respective  laws  on  the  suhject. 

For  the  national  Executive: 

V.  T.   VlLMGAS  PULIDO. 

LlamozcCs  map. — On  August  22,  1900,  Llamoza  made  a  report  to 
the  minister,  and  submitted  a  map,  which  he  said  was  drawn  with 
great  exactitude,  and  showed  all  the  facts  relating  to  the  subject. 

Sullivan's  protest. — Mr.  Sullivan,  the  agent  of  Warner  &  Quinlan, 
objected  to  Llamoza's  report  and  survey.  On  August  25,  1900,  he 
filed  with  -the  minister  or  fomento  a  vigorous  protest,  in  which  he 
said  a  new  survey  was  unnecessary,  because  the  archives  of  the  min- 
istry furnished  all  needed  information ;  that  he  objected  to  Llamoza's 
survey  because  it  was  made  without  giving  a  hearing  to  both  parties 
to  the  controversy :  in  fact,  it  was  made  under  the  direct  supervision 
of  the  Bermudez  Company,  and,  finally,  he  said  he  would  not  accept 
any  report  made  by  Llamoza  which  was  contrary  to  the  plan  sub- 
mitted by  him  (Sullivan). 

Order  appointing  a  board  of  surveyors. — The  minister  of  fomento 
on  September  6,  1900,  made  another  order,  in  which  he  recited  the 
Sullivan  protest,  and  said  the  supreme  civil  chief  (Castro)  had 
ordered  that  a  new  plan  of  the  two  mining  concessions — Bermudez 
Company's  and  "  Felicidad  " — be  made;  that  the  Government  ap- 
point one  engineer  and  each  of  the  other  two  parties  appoint  one, 
and  to  these  three  engineers  so  appointed  there  be  delivered  all  the 
documents,  etc. 
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Gamer's  objection. — Mr.  Carner,  in  his  previous  protests,  had  not 
pressed  the  Hamilton  contract  as  a  bar  to  Warner  &  Quinlan's  claim. 
His  contention  before  the  minister  had  been  that  the  latter  claim  was 
located  within  the  boundaries  of  the  lands  and  mine  of  the  company 
granted  to  it  by  its  aforesaid  land  and  mining  titles. 

Garner's  protest  against  order. — But  on  September  7, 1900,  he  filed 
with  the  minister  a  protest  against  the  order  appointing  the  com- 
mission or  board  of  engineers.  He  objected  to  the  order  because  to 
agree  thereto  might  be  construed  as  a  recognition  of  the  right  of  the 
claimants  to  "  Felicidad  "  and  "  Venezuela  "  to  locate  mines  in  the 
State  of  Bermudez,  which,  in  turn,  might  have  the  effect  of  a  renun- 
ciation or  waiver  on  the  part  of  the  company  of  its  exclusive  right 
in  that  territory  under  the  Hamilton  contract.  Bnt,  if  the  minister 
insisted  on  the  company  naming  an  engineer,  he  would  do  so,  reserv- 
ing, however,  all  the  rights  of  the  company,  including  the  right  to 
petition  the  high  federal  court  to  set  the  order  aside.  Under  these 
conditions  he  named  Dr.  German  Jiminez  as  the  engineer  selected  by 
his  company. 

Report  of  engineers. — Dr.  Luis  Julio  Blanco,  the  engineer  selected 
by*  the  Government,  made  a  report  to  the  minister  on  November  G, 
1900,  in  which  he  said,  in  obedience  to  the  foregoing  order,  the  three 
engineers  selected  as  aforesaid  went  to  the  location  in  dispute  and 
the  other  two  engineers  made  surveys  under  his  inspection. 

These  engineers  took  as  their  starting  point  the  southeast  corner  of 
a  church  in  Guariquen,  and  ran  a  line  along  the  roadway  from  the 

Joint  aforesaid  to  the  lake,  and  made  such  further  surveys  as  were 
eemed  necessary  in  order  to  locate  the  respective  mines.  Doctor 
Blanco  said  when  these  engineers  had  finished  it  was  found  their 
surveys  were  substantially  the  same,  and  he  approved  them  both. 

Te  oar's  survey. — Doctor  Tebar,  the  engineer  selected  by  Warner  & 
Quinlan,  filed  a  map  or  survey,  but  no  written  report,  which  map 
showed  the  asphalt  lake ;  it  also  showed  that  the  "  Felicidad  "  claim 
was  located  on  the  easterly  or  northeasterly  side  of  the  lake;  also 
the  location  of  the  "  Venezuela  "  claim  was  indicated  as  being  on  the 
northwesterly  side.  The  two  claims  together  took  up  more  than 
the  north  half  of  the  lake,  and  the  northerly  line  of  each  of  them  was 
shown  to  be  10  kilometers  from  Guariquen.  The  mining  operations 
of  the  Bermudez  Company  were  also  indicated  as  located  on  the 
extreme  south  side  of  the  lake. 

It  should  be  noted  the  record  shows  that  when  the  Bermudez  Com- 
pany commenced  work  at  the  lake  it  did  so  on  the  north  side,  toward 
the  village  of  Guariquen,  the  latter  place  being  northwest  on  the 
Guariquen  River,  to  which  place  the  company  transported  asphalt 
by  means  of  pack  mules  or  aonkeys  and  shipped  the  same  by  vessel 
on  the  Guariauen  River. 

Subsequently  the  company  removed  its  mining  operations  to  the 
south  side  of  the  lake.  From  this  place  it  constructed  a  railroad, 
some  6  miles  in  length,  running  southwest  to  a  point  on  the  Guanoco 
River,  where  it  constructed  wharves,  warehouses,  etc.  At  this  last- 
named  place,  now  called  Guanoco,  it  loaded  its  asphalt  into  vessels; 
the  latter  passed  south  down  the  Guanoco  River  to  the  San  Juan 
River,  then  east  on  the  last-named  river  to  the  Gulf  of  Paria. 

Therefore,  when  these  last  surveys  were  made  the  company  had 
long  since  abandoned  mining  operations  on  the  north  side  of  the 
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lake  and  was  not  then,  and  for  many  years  prior  thereto  had  not 
been,  in  the  actual  or  open  possession  01  the  particular  parts  of  the 
lake  covered  by  the  claims  called  "  Felicidad  "  and  "  Venezuela." 
And,  taking  into  consideration  that  the  area  of  the  lake  was  from 
1,000  to  1,400  acres,  it  is  apparent  the  works  of  the  company  were 
some  distance  from  the  location  of  the  aforesaid  claims. 

Sullivan's  petition. — On  November  7,  1900,  the  next  day  after  the 
report  of  Doctor  Blanco  was  filed,  Mr.  Sullivan,  agent  for  Warner 
&  Quinlan,  filed  a  petition  with  the  minister  of  fomento,  wherein  he 
recited  the  controversy  between  his  principals  and  the  Bermudez 
Company.  It  was  a  long  argument  against  the  claims  of  the  last- 
named  company,  and  was  to  the  following  effect:  The  report  of  the 
engineers  showed  that,  by  the  company's  land  and  mining  titles,  its 
property  was  located  20  kilometers  from  the  village  of  Guariquen, 
while  the  "  Felicidad  "  mine  was  located  only  10  kilometers  there- 
from ;  therefore  there  could  be  no  confusion  as  to  boundaries,  and  the 
claim  that  the  "  Felicidad  "  was  within  the  boundaries  of  the  Ber- 
mudez Company's  mine  was  without  foundation. 

The  right  to  a  mine,  he  said,  must  be  established  by  the  title,  and 
in  this  case  there  could  be  no  conflict  of  titles,  because  the  locations 
therein  given  were  different,  and  this  difference  was  confirmed  by 
the  surveys  just  made  under  the  direction  of  the  minister.  It  was 
true  the  Bermudez  Company  was  working  in  a  part  of  the  lake,  but 
this  operation  was  only  11  kilometers  from  Guariquen;  therefore  the 
company  was  working  a  deposit  to  which  it  had  no  title.  By  what 
right,  he  asked,  did  the  Bermudez  Company  disturb  the  owners  of 
"  Felicidad  "  in  their  possession  ?  It  had  been  shown  the  company 
had  no  title  thereto.  It  could  not  be  the  right  of  occupation,  because 
the  company  did  not  occupy  that  part  of  the  lake ;  its  occupation  was 
at  Guanoco ;  it  never  occupied  or  possessed  "  Felicidad." 

He  further  said  the  Hamilton  contract  could  not  be  asserted  as 
excluding  the  owners  of  "  Felicidad,"  because  that  contract  was  not 
only  unconstitutional  and  contrary  to  the  letter  and  spirit  of  the 
general  laws  of  the  country,  but  it  was  an  attempt  to  create  a  monop- 
oly, which  was  a  hindrance  to  the  development  of  a  rich  and  pro- 
ductive country.  He  therefore  asked  the  Government  to  put  a  stop 
to  such  unfounded  pretensions  as  were  advanced  by  the  company. 

Petition  of  the  company. — On  November  9,  1900,  the  Bermudez 
Company,  by  Carlos  Leon,  its  attorney,  also  petitioned  the  minister 
of  fomento,  and  submitted  therewith  a  report  of  German  Jiminez, 
the  surveyor  appointed  by  the  company  as  a  member  of  the  afore- 
said commission,  from  which  it  clearly  appeared  the  "  Felicidad  •' 
claim  was  an  intrusion  upon  the  rights  of  the  company  acquired  by 
it  under  its  land  and  mining  titles;  and  he  asked  the  minister  to  so 
decide. 

Report  of  German  Jiminez. — German  Jiminez,  the  engineer  named 
by  the  company  as  a  member  of  the  commission  of  surveyors,  made  a 
very  lengthy  report,  bearing  date  November  7,  1900.  This  report 
disclosed  what  is  perhaps  the  strongest  if  not  the  only  defense  the 
company  can  make  of  its  claim  to  the  lake  under  its  land  and  mining 
titles.    The  report  was,  in  substance,  as  follows : 

According  to  the  official  map  of  the  Bermudez  Company's  survey 
(the  Mombello  map  of  1888),  the  boundaries  of  its  property  were 
straight  lines,  at  right  angles,  running  east  and  west  and  north  and 
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south.  The  location  of  any  one  of  these  lines  was  sufficient  to  estab- 
lish the  boundaries  of  the  company's  concession.  Hence,  he  said,  he 
confined  himself  to  the  location  of  the  north  boundary  line,  as  shown 
on  the  Mombello  map. 

According  to  the  aforesaid  map  the  northern  boundary  line  ran 
east  and  west  through  a  house  or  "  rancho ; "  the  line  extended  4 
kilometers  eastward  and  2  kilometers  westward,  thereby  determining 
the  two  extremities  of  the  line. 

In  the  company's  petition  of  October  8,  1888,  presented  to  the 
president  of  the  State  of  Bermudez,  praying  for  provisional  title  to 
wild  lands  to  be  used  in  connection  with  its  proposed  mine,  it  was 
stated  that  the  mine  was  located  on  a  road  built  by  the  company, 

twenty  kilometers  toward  the  southeast  from  the  town  of  Guariquen  to  a  house 
owned  by  the  company,  standing  on  this  road  and  situated  on  a  small  eminence 
before  arriving  at  a  wooden  bridge  which  leads  to  the  surface  of  the  asphalt 
deposit. 

The  house,  then,  which  stood  at  the  end  of  the  road  from  Guariquen 
was  located  on  the  northern  boundary  of  the  survey.  After  a  careful 
examination  the  commission  found  on  the  north  side  of  the  lake  a 
"  rancho,"  standing  exactly  east  and  west,  upon  a  small  hill  or  emi- 
nence just  before  reaching  the  ruins  of  a  wooden  bridge  which  led  to 
the  surface  of  the  asphalt  deposit.  If  doubt  existed  as  to  the  identity 
of  this  house  with  the  one  to  which  Mombello  referred  in  his  survey, 
then,  assuming  the  latter  house  had  disappeared,  the  other  conditions 
specified  in  the  petition  still  existed,  viz,  the  small  eminence  and 
the  bridge. 

At  the  place  in  question  there  was  found  a  small  eminence  and  the 
ruins  of  a  bridge  leading  to  the  asphalt  lake.  Southeast  of  Guari- 
quen and  beyond  the  remains  of  the  bridge  there  were  no  hills — only 
a  plain  of  asphalt,  the  only  one  in  the  neighborhood — and  beyond, 
mangrove  trees  and  swamps;  this,  therefore,  was  the  only  place 
which  filled  the  conditions  specified  in  the  Mombello  survey.  It  was 
also  known  that  when  the  company  commenced  its  operations  it  did 
so  on  the  northern  side  of  the  lake  and  transported  its  exploited 
material  to  Guariquen;  for  which  purpose  it  built  a  bridge  to  the 
lake,  the  ruins  of  which  still  remain. 

Therefore  Mombello,  in  his  map,  made  an  error  in  locating  the 
northern  boundary  line  of  this  survey  at  the  distance  of  20  kilometers 
from  Guariquen.  But  the  location  of  this  line  was  established  by 
fixed  monuments,  which  remain,  and  Mombello's  error  was  an  imma- 
terial detail.  It  was  not  to  be  presumed  the  Government  intended 
by  its  definitive  deed  to  the  company  to  locate  the  asphalt  deposit 
therein  described  20  kilometers  from  Guariquen,  where  there  were 
neither  "  ranchos,"  nor  hills,  nor  asphalt — nothing  but  mangrove 
trees.  If  there  were  various  lakes  of  asphalt  in  that  neighborhood, 
it  might  be  a  question  which  one  belonged  to  the  company,  but  there 
was  only  one  lake,  and  good  faith  removed  the  question  of  its  identity 
with  the  one  described  by  Mombello  beyond  discussion. 

Sixth  protest  by  Carrier. — On  November  10.  1000,  Mr.  Carner  filed 
with  the  minister  another  protest  against  the  claim  made  for  de- 
finitive title  to  "  Venezuela,"  in  which  he  recited  substantially  the 
grounds  for  his  protest  set  forth  in  his  previous  petitions  and 
protests. 

TAird  petition  for  deed  to  "  Venezuela? — On  November  14,  1000, 
Julio  Figuera.  as  the  attorney  for  the  claimants  to  "  Venezuela," 


WRONGS  DONE  AMERICAN   CITIZENS  BY  VENEZUELA.  188 

again  petitioned  the  minister  of  foment o  for  a  definitive  deed  to  the 
mine  "Venezuela." 

In  this  petition  he  discussed  at  length  the  economic  aspects  of  the 
question  before  the  minister  for  his  decision.  The  three  asphalt 
mines  in  controversy  formed  a  lake  which  was  the  largest  in  the 
world;  it  was  sufficient  to  engage  the  activities  of  the  three  com- 
panies. 

The  Bermudez  Company  was  operating  on  only  a  small  part  of  the 
lake,  and  opposed  exploitation  on  a  larger  scale  for  the  sole  purpose 
of  preventing  competition.  In  the  company's  own  interest,  it  de- 
manded that  Venezuela  should  prevent  the  further  development  of  this 
important  industry.  The  Republic  was  interested  in  the  development 
of  its  natural  resources,  the  fountains  of  its  prosperity,  and  private 
interests,  however  legitimate,  should  give  way  to  the  public  interest. 

The  Bermudez  Company's  titles  were  defective;  the  boundaries 
thereof  were  not  set  forth;  neither  the  mine  nor  the  land  had  any 
specific  name.    Article  1882  of  the  Civil  Code  provided : 

Every  deed,  which  must  be  registered,  shall  declare  the  property  to  which  it 
applies,  its  boundaries,  its  specific  name  when  it  has  any.  its  State,  province, 
district,  canton,  or  parish,  and  other  circumstances  which  may  serve  to 
identify  it. 

And  article  1885  of  the  same  code  provided : 

Any  deed  which  has  been  registered,  in  which  the  formalities  established 
by  the  two  preceding  articles  are  not  fulfilled,  shall  have  no  effect  against  third 
persons  in  respect  to  the  part  on  which  the  omission  may  occur. 

In  the  case  of  the  mine  exploited  by  the  Bermudez  Company  there 
was  an  absolute  lack  of  certainty  concerning  the  land  which  formed 
the  subject  of  the  deed.  The  mine  operated  by  that  company  was  not 
the  one  specified  in  its  deeds,  because  the  former  was  about  12  kilo- 
meters distant  from  Guariquen,  and  the  deeds  called  for  a  mine  20 
kilometers  distant  therefrom.  He  renewed  his  prayer  for  a  defini- 
tive deed. 

EXECUTIVE    DECREE    CONFIRMING    TITLES    TO    "  FELICIDAD  "    AND    "  VENE- 
ZUELA." 

Minister  confirms  title  to  "  Felicidad  "  and  grants  title  to  "  Vene- 
zuela"— On  December  10,  1900,  the  minister  of  fomento,  by  the 
"  director  of  territorial  wealth,"  the  head  of  a  bureau  in  the  depart- 
ment of  fomento,  made  a  decree  deciding  the  controversy.  He  recited 
the  petition  of  Carner,  July  17,  1900,  objecting  to  the  claims  of 
"  Felicidad  "  and  "  Venezuela ;  "  the  appointment  of  the  commission 
of  surveyors,  and  their  report;  and  then  he  said,  in  substance,  that 
the  Hamilton  contract  did  not  give  the  company  the  exclusive  right 
to  exploit  asphalt;  it  was  not  so  stipulated  in  the  contract;  monopo- 
lies were  not  to  be  presumed ;  if  granted,  it  must  be  by  clear  and  ex- 
press terms;  and  in  case  of  doubt  the  interpretation  should  be  in 
favor  of  liberty. 

The  Bermudez  Company's  definitive  mining  title  of  December  7, 
1888,  granted  title  to  a  mine  situated  20  kilometers  from  the  village 
of  Guariquen,  and  at  a  height  of  180  meters  above  the  level  of  the  sea. 

The  land  title  of  December  14,  1888,  conveyed  lands  also  situated 
a  like  distance  from  Guariquen. 
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The  asphalt  deposit  which  the  company  was  working  was  situated 
10  or  12  kilometers  from  the  aforesaid  village,  and  at  a  height  of  4 
or  5  meters  above  sea  level ;  that  is,  some  8  kilometers  farther  north 
than  the  place  mentioned  in  the  company's  definitive  title. 

The  "  Felicidad  "  and  the  "  Venezuela  "  mines  were  situated  less 
than  11  kilometers  from  the  same  village,  therefore  these  last-named 
mines  could  not  be  located  within  the  boundaries  of  the  mining  con- 
cession of  the  Bermudez  Company,  as  described  in  its  title. 

Even  granting  that  the  title  of  the  Bermudez  Company  conformed 
to  the  location  of  the  mine  operated  by  that  company,  yet,  it  could 
not  oppose  granting  titles  to  other  parties,  because  in  its  title  no 
boundaries  were  mentioned,  which  were  essential  elements  in  the 
determination  of  all  real  estate  titles. 

According  to  article  13,  section  15,  of  the  national  constitution 
of  1881,  mines  were  the  property  of  the  State.  The  administration 
thereof  was  ceded  to  the  Federal  Government  in  order  that  they 
might  be  exploited  by  a  uniform  system.  Consequently  no  monopoly 
could  have  been  granted  Hamilton  without  it  being  in  derogation  of 
the  law  then  in  force. 

It  was,  therefore,  ordered  that  the  petition  of  the  Bermudez  Com- 
pany of  July  17,  1900,  praying  for  the  nullification  of  the  title  to 
**  Felicidad,"  and  objecting  to  granting  a  title  to  "  Venezuela,"  be 
denied ;  that  the  title  of  Warner  &  Quinlan  to  "  Felicidad  "  be  con- 
firmed, and  a  definitive  title  to  "  Venezuela  "  be  granted. 

Protest  by  Garner — Petition  for  stay  of  proceedings. — On  Decem- 
ber 14,  1900,  Mr.  Carner,  in  behalf  of  the  Bermudez  Company,  filed 
with  the  minister  of  fomento  a  protest  against  the  foregoing  order, 
because  it  annulled  the  order  of  July  23,  1900,  likewise  the  titles 
of  the  company  and  the  contract  of  which  it  was  the  assignee,  and 
infringed  upon  the  company's  right  and  despoiled  it  of  its  property. 
On  the  next  day,  December  15,  1900,  he  filed  with  the  aforesaid 
minister  a  petition  praying  for  a  stay  of  proceedings  under  the  fore- 
going order,  leaving  the  company  at  liberty  to  enforce  its  rights  in 
such  manner  as  might  be  proper. 

Railroad  concessions. — On  December  15,  1900,  the  Government 
granted  to  Warner  &  Quinlan  a  concession  to  build  a  railroad  from 
the  mine  "  Felicidad  "  to  a  point  on  some  of  the  neighboring  rivers, 
and  on  the  17th  of  the  same  month  a  like  concession  was  granted  to 
the  owners  of  the  mine  "  Venezuela." 

Definitive  deed  to  "  Venezuela  "  granted. — On  December  17,  1900, 
the  minister  ordered  that  a  definitive  deed  be  given  the  claimants 
to  "  Venezuela,"  and  on  the  next  day,  December  18,  the  same  was 
executed. 

In  the  aforesaid  "statement  of  the  wrongs  done  to  the  company," 
filed  by  the  Bermudez  Company  with  the  Department  of  State,  it  is 
stated,  page  13 : 

In  January,  1001.  the  Government  of  the  United  States  demanded  that  execu- 
tive proceedings  to  despoil  the  company  be  suspended,  and  that  the  company 
be  protected  In  the  peaceful  possession  of  its  property  till  an  investigation  by 
the  United  States  could  be  made.  In  apparent  deference  to  this  demand  judicial 
action  was  substituted  for  executive  action,  and  on  February  16,  1901,  a  suit 
was  brought  in  the  high  federal  court  by  the  attorneys  of  Warner  &  Quinlan 
to  compel  the  company  to  admit  the  validity  of  "  Felicidad  "  title. 

Although  this  suit  was  terminated  some  time  ago,  apparently  in 
favor  of  the  company,  and  the  litigated  questions  of  law  and  fact 
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therein  presented  are  not  directly  involved  in  this  inquiry,  yet  it  is 
suggested  in  the  above  quotation  that  it  was  merely  the  substitution  of 
judicial  action  for  executive  proceedings  for  the  purpose  of  despoil- 
ing the  company  of  its  property.  I  therefore  read  the  record  of  this 
suit  to  determine  what  questions  were  involved,  what  was  the  de- 
meanor of  the  court  toward  the  parties,  the  evidence  presented,  if 
any,  of  the  alleged  conspiracy,  of  which  this  judicial  proceeding  is 
said  to  have  been  a  part,  the  decision  of  the  court,  and  the  reasons 
given  therefor.  Besides,  it  is  necessary  to  take  into  consideration  the 
issues  in  this  case  and  the  decision  of  the  court  in  order  to  deter- 
mine the  present  legal  status  of  the  company's  property  rights. 

WARNER    &    QUINLAN    V.    NEW    YORK    AND    BERMUDEZ    COMPANY,    HIGH 

FEDERAL  COURT. 

On  February  16, 1901,  Warner  &  Quinlan  commenced  a  suit  against 
the  Bermudez  Company  in  the  high  federal  court  of  Venezuela,  which 
corresponds  somewhat  to  the  Supreme  Court  of  the  United  States. 
The  complaint  was  in  the  nature  of  a  bill  in  equity  to  quiet  title, 
although  the  courts  of  the  country  have  no  separate  system  of  equity 
jurisprudence. 

The  bill  alleged,  in  brief,  that  the  complainants  were  the  owners 
of  the  mine  called  "  Felicidad,"  which  they  had  acquired  by  purchase 
from  Antonio  Cervoni  et  al.,  who  in  turn  had  acquired  the  same 
from  the  Government  by  the  definitive  deed  dated  November  30,  1897. 

That  the  complainants  intended  to  operate  the  mine,  but  the  Ber- 
mudez Company  claimed  the  title  to  "Felicidad"  was  not  valid; 
that  it  was  included  within  the  boundaries  of  a  mining  concession 
granted  to  A.  H.  Carner  in  1888,  and  that  by  the  Hamilton  contract 
of  1883,  of  which  the  company  was  assignee,  the  Government  could 
not  grant  a  title  to  "  Felicidad." 

That  it  was  not  true  the  "  Felicidad  "  was  located  within  the  bound- 
aries of  the  Carner  concession,  as  was  apparent  from  an  inspection  of 
the  deeds,  surveys,  etc.  And  as  to  the  Hamilton  contract,  it  did  not 
by  its  own  terms  confer  upon  the  company  the  exclusive  right  to  ex- 
ploit mines,  therefore  it  was  not  in  conflict  with  the  rights  of  the 
complainants ;  besides,  if  the  contract  assumed  to  give  such  exclusive 
rights,  it  was  in  violation  of  the  constitution  and  laws  of  the  Republic 

The  Bermudez  Companv  had  petitioned  the  Government  to  annul 
complainants'  title ;  though  that  petition  was  denied  by  the  decree  of 
December  10,  1900,  yet  the  company  had  filed  a  protest  against  such 
decree. 

Wherefore  the  complainants  appealed  to  the  court  to  decree  that 
the  Bermudez  Company  acknowledge  the  validity  of  complainants' 
title,  or,  in  default  thereof,  that  the  court  adjudge  such  title  to  be 
valid  and  superior  to  the  claims  of  the  Bermudez  Company,  etc. 

The  high  federal  court. — This  court  consisted  of  ten  members 
elected  by  the  legislatures  of  the  States,  and  provision  was  made  for 
a  standing  list  oi  substitutes  from  which  a  judge  could  be  drawn  to 
fill  any  vacancv  occurring  for  one  cause  or  another. 

It  seems  to  nave  been  the  practice  when  a  case  like  this  was  com- 
menced to  refer  it  to  the  president  of  the  court,  who  was  called  the 
judge  of  examination,  or  the  judge  in  the  first  instance,  or  the  hall 
of  first  and  only  instance.    He  passed  on  the  pleadings  and  motiows^ 
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received  the  testimony,  issued  interlocutory  orders,  and  prepared  the 
complete  record  of  the  case  for  final  decision  by  the  full  court. 

PROCEEDINGS  BEFORE  JUDGE  OF  FIRST  INSTANCE. 

Accordingly,  in  the  suit  under  consideration  the  case  was  referred 
to  the  president  of  the  court,  as  judge  of  examination,  or  judge  of 
first  instance.  On  March  22,  1901,  service  was  had  on  the  Bermudez 
Company,  and  it  entered  its  appearance  on  the  day  following. 

Exceptions  to  bill,  April  17,  1001. — On  April  17,  1901,  the  com- 
pany filed  three  "  exceptions  "  to  the  bill  of  complaint : 

1.  The  court  had  no  jurisdiction  of  the  subject-matter  of  the  suit;  the  latter 
should  have  been  brought  in  the  local  or  State  court. 

2.  The  complainants'  attorneys  had  not  exhibited  sufficient  warrants  of  attor- 
ney to  authorize-them  to  begin  the  suit. 

3.  Want  of  security  for  costs. 

Decision  on  exceptions,  May  25,  1901. — An  issue  of  fact  on  these 
exceptions  was  made,  proof  was  taken  thereon,  and  on  May  25,  1901, 
the  judge,  after  an  extended  discussion  of  the  several  questions  pre- 
sented, overruled  the  first  two  exceptions,  but  sustained  the  third. 

Petition  for  review  of  decision.— On  May  28,  1901,  the  defendant 
filed  a  petition  praying  for  a  review  of  the  foregoing  decision  on  the 
ground  the  judge  had  no  authority  to  make  it;  that  his  authority  was 
limited  to  that  of  examination,  and  did  not  embrace  the  right  to 
decide;  therefore  the  judge  was  asked  to  set  aside  his  order  on  the 
exceptions  and  to  restore  the  record  to  the  condition  it  was  in  before 
that  decision  was  made,  so  that  it  might  be  presented  to  the  full  court, 
and  if  that  could  not  be  done,  then  the  judge  was  asked  to  review  his 
decision  and  to  declare  the  court  lacked  jurisdiction  over  the  entire 
proceedings. 

The  complainants  replied  to  this  petition,  and  the  defendant  re- 
plied to  them,  and  a  protracted  and  lengthy  argument  followed, 
wherein  the  organization  of  the  courts  and  the  constitution  and  laws 
applicable  thereto  were  fully  and  ably  discussed. 

Decision  of  judge.— On  May  31,  1901,  the  judge  decided  "that 
the  power  of  examination,  in  its  legal  sense,  includes  the  supervision 
of  an  action  at  law ;  and  of  its  development  to  and  including  the  point 
where  it  is  in  readiness  for  a  decision  on  its  principal  matter  or  on 
its  chief  subject."  And,  after  making  what  seemed  to  be  pertinent 
citations  to  the  organic  law  of  the  courts,  he  held  that  as  a  judge 
of  first  instance  he  had  the  authority  to  decide  upon  all  preliminary 
or  interlocutory  questions  that  arose  in  the  course  of  the  hearing,  sub- 
ject, however,  to  review  by  the  full  court.  The  petition  for  review 
was  denied. 

Two  appeals  by  defendant. — The  defendant  by  petition  on  the 
same  day,  May  31,  gave  notice  that  it  appealed  from  the  foregoing 
decision.  And  by  another  petition  it  also  gave  notice  that  it  appealed 
from  such  part  of  the  previous  order  of  May  25  as  it  had  the  right 
to  appeal  from. 

Order  allowing  appeal. — On  June  1,  1901,  the  judge,  after  reciting 
the  foregoing  petitions,  allowed  an  appeal  from  the  order  of  May  31, 
and  likewise  as  to  that  part  of  the  onler  of  May  25  which  referred 
to  the  exceptions  to  the  authority  of  plaintiff's  attorneys,  which,  he 
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manager  and  the  other  as  legal  counsel.  They  are  said  to  have  been, 
and  still  are,  intimate  friends.  Doctor  Leon  is  now  one  of  the  judges 
of  the  high  federal  and  cassation  court,  and  is  said  to  have  intimate 
relations  with  the  national  administration.  Whether  there  was  any 
connection  with  his  withdrawal  from  this  suit  and  Carner's  with- 
drawal from  the  company  I  do  not  know. 

Two  new  attorneys  now  appeared  in  the  lawsuit  for  the  defendant 
company,  Drs.  Manuel  Clemente  Urbane j  a  and  Claudio  Bruzual 
Serra.  It  is  not  my  purpose  to  discuss  every  detail  of  this  suit,  or  to 
note  all  the  incidents  connected  therewith,  or  the  questions  of  practice 
raised,  the  motions  made,  or  the  rulings  of  the  court  thereon.  There 
were  many  of  them,  and  a  great  deal  of  time  was  taken  up,  and  much 
controversy  was  provoked. 

But  I  wish  to  develop  the  history  of  these  two  appeals  above  noted, 
to  show  the  questions  therein  involved,  the  action  of  the  court  thereon, 
and  especially  the  attitude  of  these  two  new  attorneys  toward  the 
court.  For,  during  their  connection  with  the  case,  incidents  occurred 
of  tragic  interest,  in  which  both  of  them  were  imprisoned  and  one 
of  them  died. 

Let  us  recall  the  state  of  the  record  up  to  this  point.  The  defend- 
ant filed  in  the  court  below  three  exceptions  to  the  bill  of  complaint: 
(1)  The  court  had  no  jurisdiction;  (2)  the  plaintiff's  attorneys  did 
not  have  sufficient  authority  to  bring  the  suit;  (3)  and  the  plaintiffs 
had  not  given  security  for  costs.  The  first  two  exceptions  the  judge 
overruled,  the  third  ne  sustained. 

The  defendant  then  filed  a  petition  for  review  or  rehearing  on  the 

f round  the  judge,  as  a  judge  of  examination,  had  no  authority  to 
ecide  the  exceptions;  they  should  have  been  submitted  to  the  full 
court.  The  judge  denied  the  petition.  The  defendant  appealed  to 
the  full  court  from  this  decision,  and  also  appealed  from  that  part 
of  the  judge's  previous  decision  wherein  he  held  that  the  authority 
of  plaintiffs  attorneys  was  sufficient.  Two  questions,  then,  were  in- 
volved in  the  appeal :  First,  did  the  judge  have  authority  to  pass  on 
any  of  the  exceptions;  second,  if  he  did  have  such  authority,  then  was 
his  decision  right  on  the  question  of  the  sufficiency  of  the  warrants 
of  attorney? 

In  his  petition  of  June  27,  1901,  Doctor  Leon  not  only  asked  the 
court  to  determine  which  of  the  appeals  had  precedence,  but  also  sug- 
gested that  the  hearing  of  the  entire  case  should  be  suspended  until 
the  plaintiffs  gave  security  for  costs.  The  plaintiffs  charged  the  de- 
fendant with  inconsistency  in  this  suggestion.  Although  the  judge 
below  had  decided  that  security  for  costs  was  necessary,  yet  the  de- 
fendant, in  its  appeal,  contended  the  judge  had  no  authority  to  pass 
on  the  exceptions ;  and  if  defendant  was  right  in  that  contention,  then 
the  ruling  of  the  judge  below  on  the  question  of  costs  was  also  without 
authority;  and  the  defendant,  in  asking  the  appellate  court  to  over- 
rule the  judge's  order  on  two  of  the  exceptions  for  want  of  authority, 
and  to  enforce  his  order  on  the  third,  was  wholly  inconsistent.  But 
the  court  made  no  ruling  on  this  point. 

THE  "  PHANTOM  OF  INTERNATIONAL,  DISPUTE  "  AGAIN    RAISED. 

The  first  thing  the  new  attorneys  did  was  to  again  bring  up  the 
question  of  security  for  costs.    On  July  31,  1901,  they  filed  a  petition 
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On  July  1,  1881,  Doctor  Zuloaga,  attorney  for  Warner  &  Quinlan, 
vigorously  and  in  heated  terms  replied  to  the  foregoing  petition. 
He  contended  that  both  appeals  could  be  heard  togetner;  that  they 
practically  involved  but  one  question ;  that  common  sense  demanded 
the  court  should  first  consider  the  question  as  to  the  jurisdiction  of 
the  judges  below.     If  the  court  held  he  had  jurisdiction  to  decide  the 

auestions  presented  by  the  exceptions,  then  the  court  could  decide 
tie  other  point.    He  tnen  went  on  to  say  : 

Phantom  of  international  dispute. — The  attorneys  on  the  other  side  talk  con- 
stantly of  infractions  of  the  law,  which  exist  only  in  their  imagination,  but  of 
which  they  wish  to  make  an  entry  on  the  records,  as  they  say,  because  the  Ber- 
mudez  has  especial  interest  therein.  It  is  the  ridiculous  phantom  of  interna- 
tional dispute.  It  is  coercion  applied  to  the  courts  by  an  inconceivable  method. 
Venezuela  is  a  sovereign  nation,  and  it  administers  justice  as  a  sovereign  upon 
whomsoever  justice  may  fall. 

Order  motions  be  attached  to  record. — On  the  same  day  the  court 
ordered  that  the  foregoing  documents  submitted  by  the  respective 
attorneys  be  added  to  the  record,  and  said  the  same  would  be  con- 
sidered at  the  proper  time.  The  attorneys  for  the  company  pro- 
tested against  this  order,  inasmuch  as  it  postponed  judgment  on  a 
material  preliminary  question. 

Order  of  court. — It  seems  to  be  the  practice  in  this  court,  when  a 
case  comes  on  for  hearing,  to  read,  formally  and  orally,  the  entire 
record,  page  by  page,  and  day  by  day,  until  the  reading  is  completed. 
If  for  any  cause  one  of  the  judges  retires  or  is  absent,  another  judge 
is  called  from  the  substituted  list  to  fill  the  vacancy,  then  the  court 
goes  back  and  reads  all  the  record  over  again.  So,  it  appears,  when 
these  appeals  in  this  case  came  before  the  court,  the  latter  began  the 
formal  reading  of  the  record. 

Member  of  court  challenged. — Previous  to  the  filing  of  these  sev- 
eral petitions  the  defendants  had  challenged  one  of  the  judges  as 
being  incompetent,  because  he  was  related  in  the  first  degree  of  con- 
sanguinity to  one  Maury,  who  it  was  said  was  taking  up  other  mining 
claims  in  the  State  of  6ermudez,  and  therefore  was  interested  in  the 
termination  of  this  suit ;  but  this  challenge  was  overruled  because  it 
was  not  made  in  apt  time. 

Doctor  Leon  withdraws  as  counsel  for  the  company. — About  this 
stage  of  the  proceedings  Dr.  Carlos  Leon,  the  leading  attorney 
for  the  defendant,  announced  his  withdrawal  from  the  case,  because 
the  Bermudez  Company  had  not  paid  him  his  fees.  He  was  also 
allowed  to  inject  into  the  suit  then  before  the  Court  another  suit 
on  his  own  account  against  the  company  to  recover  the  fees  which 
he  alleged  the  latter  owed  him  for  services,  and  which  he  placed  at 
the  sum  of  10,000  bolivars  ($2,500).  The  defendant  company  an- 
swered that  Doctor  Leon  had  been  its  counsel  for  some  time  on  a 
fixed  salary  of  $500  per  month,  which  had  been  regularly  paid  him, 
and  his  monthly  receipts  in  full  were  produced.  Leon  replied  that 
such  employment  and  salary  did  not  include  the  special  service 
rendered  in  this  case,  for  which  he  asked  additional  compensation. 
Ultimately  the  court  decided  against  Leon  on  the  ground  the  salary 
regularly  paid  him  included  his  service  in  the  present  case. 

About  the  time  the  original  suit  was  commenced  Mr.  Carner  re- 
tired from  the  company's  services.  He  and  Doctor  Leon  had  been 
long  associated  together  in  the  defense  of  the  company,  the  one  as 
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manager  and  the  other  as  legal  counsel.  They  are  said  to  have  been, 
and  still  are,  intimate  friends.  Doctor  Leon  is  now  one  of  the  judges 
of  the  high  federal  and  cassation  court,  and  is  said  to  have  intimate 
relations  with  the  national  administration.  Whether  there  was  any 
connection  with  his  withdrawal  from  this  suit  and  Carner's  with- 
drawal from  the  company  I  do  not  know. 

Two  new  attorneys  now  appeared  in  the  lawsuit  for  the  defendant 
company,  Drs.  Manuel  Clemente  Urbaneja  and  Claudio  Bruzual 
Serra.  It  is  not  my  purpose  to  discuss  every  detail  of  this  suit,  or  to 
note  all  the  incidents  connected  therewith,  or  the  questions  of  practice 
raised,  the  motions  made,  or  the  rulings  of  the  court  thereon.  There 
were  many  of  them,  and  a  great  deal  of  time  was  taken  up,  and  much 
controversy  was  provoked. 

But  I  wish  to  develop  the  history  of  these  two  appeals  above  noted, 
to  show  the  questions  therein  involved,  the  action  of  the  court  thereon, 
and  especially  the  attitude  of  these  two  new  attorneys  toward  the 
court.  For,  during  their  connection  with  the  case,  incidents  occurred 
of  tragic  interest,  m  which  both  of  them  were  imprisoned  and  one 
of  them  died. 

Let  us  recall  the  state  of  the  record  up  to  this  point.  The  defend- 
ant filed  in  the  court  below  three  exceptions  to  the  bill  of  complaint: 
(1)  The  court  had  no  jurisdiction;  (2)  the  plaintiff's  attorneys  did 
not  have  sufficient  authority  to  bring  the  suit;  (3)  and  the  plaintiffs 
had  not  given  security  for  costs.  The  first  two  exceptions  the  judge 
overruled,  the  third  he  sustained. 

The  defendant  then  filed  a  petition  for  review  or  rehearing  on  the 

f round  the  judge,  as  a  judge  of  examination,  had  no  authority  to 
ecide  the  exceptions;  they  should  have  been  submitted  to  the  full 
court.  The  judge  denied  the  petition.  The  defendant  appealed  to 
the  full  court  from  this  decision,  and  also  appealed  from  that  part 
of  the  judge's  previous  decision  wherein  he  held  that  the  authority 
of  plaintiffs  attorneys  was  sufficient.  Two  questions,  then,  were  in- 
volved in  the  appeal :  First,  did  the  judge  have  authority  to  pass  on 
any  of  the  exceptions ;  second,  if  he  did  have  such  authority,  then  was 
his  decision  right  on  the  question  of  the  sufficiency  of  the  warrants 
of  attorney? 

In  his  petition  of  June  27,  1901,  Doctor  Leon  not  only  asked  the 
court  to  determine  which  of  the  appeals  had  precedence,  but  also  sug- 
gested that  the  hearing  of  the  entire  case  should  be  suspended  until 
the  plaintiffs  gave  security  for  costs.  The  plaintiffs  charged  the  de- 
fendant with  inconsistency  in  this  suggestion.  Although  the  judge 
below  had  decided  that  security  for  costs  was  necessary,  yet  the  de- 
fendant, in  its  appeal,  contended  the  judge  had  no  authority  to  pass 
on  the  exceptions ;  and  if  defendant  was  right  in  that  contention,  then 
the  ruling  of  the  judge  below  on  the  question  of  costs  was  also  without 
authority;  and  the  defendant,  in  asking  the  appellate  court  to  over- 
rule the  judge's  order  on  two  of  the  exceptions  for  want  of  authority, 
and  to  enforce  his  order  on  the  third,  was  wholly  inconsistent.  But 
the  court  made  no  ruling  on  this  point. 

THE  "  PHANTOM  OF  INTERNATIONAL,  DISPUTE  "  AGAIN    RAISED. 

The  first  thing  the  new  attorneys  did  was  to  again  bring  up  the 
question  of  security  for  costs.    On  July  31,  1901,  they  filed  a  petition 
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in  which  they  called  attention  to  the  fact  the  plaintiffs  had  not  given 
security  for  costs,  though  a  rule  to  that  effect  had  been  imposed  upon 
them.  Therefore  they  asked  the  court  to  declare  whether  or  not  the 
suit  was  suspended  until  such  security  had  been  given. 

On  the  same  day  the  plaintiff  replied  that  the  pending  appeal  was 
based  on  the  alleged  nullity  of  the  judge's  decision  on  the  exceptions 
and  the  security  could  not  be  required  until  it  was  determined 
whether  or  not  the  judge  had  the  authority  to  pass  on  that  question 
as  well  as  on  the  other  exceptions. 

Petition  of  defendant's  attorneys  of  August  7,  1901,  challenging 
entire  court. — On  August  7,  1901,  the  attorneys  for  defendant  filed 
a  lengthy  petition  in  which  they  reviewed  the  ruling  of  the  court  be- 
low on  the  question  of  costs,  the  petitions  which  had  been  made  to 
the  appellate  court  for  an  order  to  compel  plaintiffs  to  give  the 
security  or  to  suspend  further  proceedings,  and  the  court  had  dis- 
posed of  these  petitions  by  saying  that  previous  orders  of  the  court 
controlled  the  matter,  while  none  of  the  orders  referred  to  had  any- 
thing to  do  with  the  question. 

Moreover,  they  said,  when  one  of  the  members  of  the  court  was 
challenged  for  good  cause,  the  challenge  was  overruled  because  it  was 
not  made  in  time,  despite  the  fact  the  cause  for  the  challenge  did  not 
arise  until  the  moment  it  was  made.  In  so  ruling  the  court  had 
adopted  "  Hebraic  "  methods  of  interpretation,  which  took  no  ac- 
count of  the  reason  of  the  law ;  the  court  had  favored  the  plaintiffs 
"  in  a  manner  which  may  be  understood  to  mean  illegal  complicity;" 
the  court  had  improperly  given  them  its  support;  the  members  of 
the  court  had  thereby  incurred  the  ground  of  challenge  set  forth 
in  subdivision  9,  article  117  of  the  Code  of  Civil  Procedure,  and 
counsel,  in  the  fulfillment  of  their  duty  to  their  client,  formally  chal- 
lenged all  the  members  of  the  court. 

The  counsel  further  said  the  challenge  to  the  members  of  the 
court  deprived  them  of  all  jurisdiction,  and  they  quoted  the  law 
which  provided  that  in  case  of  such  a  challenge  substitute  members 
or  persons  on  the  supplementary  list  should  be  summoned  to  take  the 
place  of  the  challenged  judges.    And  counsel  proceeded  to  say: 

But  this  order  of  the  court,  declaring  on  Its  own  motion  that  it  is  not  prop- 
erly challenged,  is  an  additional  proof  of  the  grounds  on  which  we  base  the 
challenge ;  and  it  does  not  surprise  us  that  the  court  not  only  denies  us  the  right 
of  defense,  which  denial  constitutes  in  itself  the  most  flagrant  deprivation  of 
justice  and  a  notorious  injustice,  but  that  it  also  carries  its  illegal  favoritism 
to  the  point  of  deciding  in  favor  of  our  adversaries  the  case  which  the  law 
directs  to  remain  suspended  until  Messrs.  Warner  &  Quinlan,  as  foreigners 
not  domiciled  in  Venezuela,  shall  comply  with  the  duty  of  giving  security  of 
100,000  bolivars,  which  this  tribunal  has  imposed  upon  them.  *  *  *  And 
we  protest  against  the  violations  of  law  now  being  committed,  which  constitutes 
n  notorious  injustice  from  which  there  is  no  appeal. 

DECREE  OF  COURT  ON  THE  APPEAL8. 

On  August  14,  1901,  the  court  rendered  a  decision  on  the  appeals 
in  a  well-written  and  well-considered  opinion.  It  reviewed  every 
step  taken  in  the  case  from  the  beginning.  It  referred  to  the  attack 
made  on  the  integrity  of  the  court  by  the  challenge  of  the  defendant's 
attorneys  in  well-tempered  language  and  with  becoming  dignity. 
Citations  were  made  to  provisions  in  the  code  which  provided,  in  sud- 
stance,  that  challenges  to  the  members  of  a  court  might  be  made  at 
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any  stage  of  the  proceeding  until  the  day  previous  to  that  on  which 
the  case  was  submitted,  after  which  time  no  challenge  could  be  enter- 
tained; and  the  challenge  in  this  case  was  made  after  the  case  had 
been  submitted.    The  court  further  said : 

On  entering  upon  the  arguments  herein,  it  is  observed  that  the  grounds  on 
which  this  unusual  challenge  is  based  have  no  legal  value  or  weight ;  in  assent- 
ing to  the  said  challenge  the  court  would,  of  its  own  free  will  and  under  the 
influence  of  its  duty  as  its  own  moral  judge  have  withdrawn  from  the  cogni- 
zance of  this  action ;  but  since  such  withdrawal  could  be  based  only  on  scruples 
arising  from  strange  subtleties,  it  is  not  possible  for  the  court  to  abandon  the 
fulfillment  of  its  judicial  obligations  for  exaggerated  reasons  of  personal  deli- 
cacy; nor  would  it  be  possible  for  the  court  to  distort  its  view  of  said  obliga- 
tions under  the  influence  of  the  argument  ad  terrorem  of  denial  of  justice  or 
notorious  injustice,  which  argument  appears  again  in  the  course  of  this  proceed- 
ing; because  although  such  argument  implies  a  severe  accusation  against  the 
highest  court  of  the  nation,  it  is  certain  that  no  true  consequence  can  be  drawn 
from  a  false  affirmation.  Such  arguments  should  not  be  freely  used,  because, 
aside  from  other  important  reasons,  they  change  the  very  nature  of  law  and 
give  an  unjust  and  threatening  character  to  the  interested  opinion  of  the  parties. 

After  an  elaborate  discussion  of  the  different  sections  of  the  code 
and  organic  law  bearing  upon  the  questions  involved  in  the  appeals, 
which  citations  seem  to  justify  the  conclusion  of  the  court,  it  held: 
(1)  The  challenge  brought  against  the  members  of  the  court  was 
improper.  (2)  The  judge  of  examination  had  authority  to  decide 
dilatory  exceptions  such  as  were  made  in  this  case.  (3)  The  decision 
of  such  jiidge  was  affirmed  in  all  its  parts. 

CAUSE  REMANDED  TO  JUDGE  OF  FIRST  INSTANCE. 

On  August  26,  1901,  the  cause  was  remanded  to  the  judge  of  exami- 
nation for  further  proceedings.  The  plaintiffs  had  offered  the  Bank 
of  Caracas  as  security  for  costs;  objections  were  made  as  to  the  cor- 

f)orate  authority  of  the  bank  to  execute  such  an  obligation;  and  a 
ong  wrangle  ensued  over  this  question,  which  continued  almost  daily 
until  September  27,  when  plaintiffs  finally  gave  the  bond  of  an  indi- 
vidual citizen,  which  was  accepted. 

The  defendant  entered  its  appearance  on  March  28,  1901.  Its 
answer  to  the  bill  of  complaint  was  not  filed  until  September  28 
of  the  same  year,  being  a  period  of  six  months;  all  of  which  time 
was  taken  up  by  the  appeals  on  the  preliminary  questions  heretofore 
noted  and  the  question  of  security  of  costs. 

THE  ANSWER  OF  THE  BERMUDEZ   COMPANY. 

The  answer  filed  was  more  of  a  demurrer  to  the  bill  than  a  state- 
ment of  facts. 

The  allegations  of  the  bill  were  fully  recited  and  the  query  was 

Sropounded:  If  the  plaintiffs'  property,  "  Felicidad,"  was  absolutely 
istmct  from  that  possessed  by  defendant,  why  was  the  latter  called 
upon  to  acknowledge  plaintiffs'  title  thereto ;  what  interest  had  plain- 
tiffs in  discussing  with  the  defendant  the  merits  of  their  title  ? 

Upon  examining  the  record  of  the  title  to  "  Felicidad,"  even  as- 
suming it  was  a  separate  property  as  alleged,  the  title  was  absolutely 
null  and  void,  because  of  "  inherent  defects  therein." 

The  "  Felicidad  "  was  a  part  of  the  asphalt  lake,  which  the  de- 
fendant had  legally  held  and  exploited  for  fourteen  years,  which  it 
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acquired  under  legal  title,  and  had  peacefully  possessed  for  a  longer 
period  than  required  for  ownership  bv  prescription,  and  a  title  T)y 
prescription  was  offered  in  defense  of  the  rights  of  defendant. 

The  jurisdiction  of  the  federal  court  over  the  case  was  denied.  It 
was  a  suit  between  individuals;  it  involved  conflicting  claims  to 
asphalt  mines,  and  the  ordinary  jurisdiction  was  to  be  found  in  the 
courts  of  the  State  of  Sucre,  wherein  the  mines  were  located. 

The  right  of  the  plaintiffs  to  maintain  the  suit  was  denied.  It  ap- 
peared from  the  warrants  of  attorney  filed  by  plaintiffs'  attorneys 
that  the  plaintiffs  had  formed  an  association  called  the  Warner- 
Quinlan  Asphalt  Company,  which  was  to  exploit  the  mines.  If  the 
assumed  mine  called  "  Felicidad "  belonged  to  the  company  last 
named,  then  there  was  want  of  proper  parties  as  plaintiffs. 

And  for  the  reasons  aforesaid  the  defendant  denied  the  bill  of 
complaint  in  all  its  parts,  and  denied  not  only  the  statements  of  fact 
but  the  conclusions  of  law  therein  set  forth. 

Evidence  of  plaintiffs. — The  evidence  on  the  part  of  the  plaintiffs 
consisted  largely  of  the  records  of  the  title  to  "  Felicidad,"  the  land 
and  mining  titles  of  the  defendant,  maps,  surveys,  etc.,  and  the  depo- 
sitions of  surveyors  and  of  witnesses  to  the  fact  that  the  Bermudez 
Company  had  never  worked  in  that  part  of  the  lake  whereon  "  Felici- 
dad was  located ;  that  possession  of  "  Felicidad  "  had  been  given 
to  Antonio  Cervoni  et  al.  by  the  State  authorities;  that  such  posses- 
sion had  been  formally  transferred  to  the  plaintiffs,  and  that  the 
Bermudez  Company  had  never  exercised  any  physical  control  over 
that  part  of  the  lake  until  the  preceding  January,  when  it  built  a 
wire  fence  around  the  same. 

Evidence  of  defendant. — The  defendant  petitioned  for  the  appoint- 
ment of  experts  to  make  comparisons  of  all  the  maps,  surveys,  etc., 
and  to  make  a  map  with  all  previous  surveys  superimposed  thereon. 
It  introduced  the  depositions  of  some  witnesses  to  the  effect  that  in 
1886  the  company  commenced  mining  asphalt  on  the  north  side  of  the 
lake;  that  on  such  north  side  there  was  a  lagoon  or  body  of  water  be- 
tween the  land  and  the  asphalt  deposits;  that  the  company  built  a 
bridge  across  this  lagoon,  also  a  causeway  made  of  asphalt,  leading  to 
the  deposit ;  that  it  built  or  rented  a  house  or  shed  on  the  slope  of  a 
hill  extending  down  to  the  lagoon,  for  the  use  of  its  workmen  and  for 
the  storage  of  its  tools,  and  that  the  ruins  of  such  bridge  and  cause- 
way still  remain ;  that  it  transported  asphalt  from  the  lake  to  Guari- 
2uen  by  mules  and  donkeys  and  shipped  the  asphalt  in  vessels  from 
ruariquen.  It  also  introduced  all  the  maps,  plats,  and  reports  of 
engineers,  and  the  record  of  its  land  and  mining  tiles. 

Deposition  of  Mombello. — The  company  also  introduced  the  depo- 
sition of  Mombello,  the  surveyor,  who  maae  its  survey  and  plat  for  its 
wild-land  title.  This  deposition  was  taken  in  Turin,  Italy.  The  wit- 
ness said  it  was  probably  true  when  he  made  his  survey  and  made  the 
measurement  between  Guariquen  and  the  lake  he  did  so  along  a  mule 
track  then  existing  between  said  points,  but  he  could  not  say  posi- 
tively, as  it  was  some  fourteen  years  ago  and  he  did  not  have  his  notes, 
records,  and  memoranda  wherewith  to  refresh  his  memory.  He  was, 
at  the  time  of  this  survey,  inspector  of  mines  in  Venezuela ;  had  made 
a  great  many  surveys  under  all  sorts  of  topographical  conditions,  and 
at  this  interval  of  time  he  would  not  assume  to  say  positively  what 
he  did. 
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As  to  the  elevation  of  the  lake  above  sea  level  he  was  still  more 
vague  and  uncertain  in  his  testimony.  Without  the  original  map  and 
report  made  by  him  his  answer,  he  said,  was  necessarily  a  conjecture 
or  supposition.  If  the  180  meters  mentioned  referred  to  the  asphalt 
lake  and  the  observations  of  others  showed  the  elevation  to  be  only 
1.80  meters,  then  the  only  explanation  to  be  given  was  that  the  deci- 
mal point  was  omitted  in  the  number  as  given  in  his  report,  the  error, 
probably,  of  some  clerk,  as  he  had  at  the  time  some  60  assistants 
acting  under  him. 

DECISION   OF  HIGH  FEDERAL  COURT. 

After  the  conclusion  of  the  evidence  the  record  was  made  up,  and 
on  June  17,  1902,  on  motion  of  the  defendant,  the  case  was  then  re- 
ferred to  the  full  court,  called  the  u  hall  of  sole  instance,"  for  argu- 
ment and  final  decision,  and  on  June  20, 1902,  the  record  was  received 
and  filed  in  the  court  last  named. 

Decision  of  the  court. — On  January  28,  1904,  the  court  handed 
down  a  very  lengthy  opinion,  rendering  a  final  decision  of  the  case. 
The  court  said,  in  substance,  that  the  plaintiffs  based  their  action  on 
the  following  grounds:  (1)  That  the  mine  u  Felicidad  "  consisting  of 
283  hectares,  situated,  etc.,  was  granted  to  Cervoni  et  al.  by  deed  of 
November  30,  1897.  (2)  That  the  mine  aforesaid  wTas  granted  to 
Warner  &  Quinlan,  the  plaintiffs,  by  Cervoni  et  al.  (3)  That  War- 
ner &  Quinlan  proposed  to  work  the  mine,  but  the  Bermudez  Com- 
pany pretends  their  title  is  not  valid,  that  it  was  located  within  an- 
other concession  granted  to  it  in  the  name  of  its  secretary,  A.  H. 
Carner,  in  the  year  1888,  and  that  by  virtue  of  the  Hamilton  con- 
tract the  Government  could  not  grrant  title  to  "  Felicidad." 

The  court  then  recited  in  detail  all  the  steps  taken  in  the  case,  the 
titles  and  records  offered  in  evidence,  the  decision  of  the  judge  in 
first  instance,  the  appeals  taken,  the  decision  thereon,  the  challenge 
made  to  one  of  the  judges,  and  the  answer  of  the  defendant. 

The  court  said  the  defendant  alleged  the  title  to  "  Felicidad  "  was 
null  and  void ;  that  the  so-called  mine  was  in  fact  nothing  but  a  part 
of  the  asphalt  lake  which  the  company  had  possessed  and  exploited  for 
the  past  fourteen  years;  that  in  such  district  there  was  no  other 
known  asphalt  lake  except  the  one  the  company  was  exploiting;  it 
pleaded  limitations  in  support  of  its  title:  it  excepted  to  the  jurisdic- 
tion of  the  court,  and  denied  that  Warner  &  Quinlan  were  the  proper 
parties  plaintiff. 

Extension  of  time  had  been  given  both  parties  to  take  depositions 
in  foreign  countries,  all  of  which  requisitions  had  been  complied  with 
except  in  the  case  of  A.  H.  Carner,  whose  testimony  was  abandoned, 
and,  the  evidence  having  been  completed,  the  record  was  sent  to  the 
full  court. 

Delay  in  the  disposition  of  the  case  had  been  occasioned  by  the 
death  of  some  of  the  members  of  the  court  and  by  the  resignation 
of  others,  which  vacancies  had  to  be  filled. 

After  a  general  review  of  the  evidence,  the  court  went  on  to  say : 

At  the  head  of  those  judicial  facts  which  can  be  considered  classic  aud  pri- 
mordial for  its  importance  in  this  suit,  stands  the  contract  entered  into  between 
the  National  Government  of  the  United  States  of  Venezuela  and  Mr.  Horatio 
R.  Hamilton,  on  the  15th  of  September.  1SS3,  augmented  by  an  article  on  the 

36568— S.  Doc.  413,  60-1 13 
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19th  day  of  October  of  the  said  year,  and  further  augmented  by  three  articles 
on  the  30th  day  of  May,  1884,  and  approved  by  the  National  Congress  by  a 
law  passed  on  the  6th  of  June  of  the  said  year  1884.  *  •  *  This  contract, 
therefore,  became  and  continues  to  be  the  sole  primitive  and  principal  source 
from  which  emanated,  so  to  say,  the  exclusive  right  for  the  assignee  company 
to  explore,  exploit,  and  export  all  the  natural  products  of  the  forests  existing 
in  unreclaimed  lands  of  the  former  State  of  Bermudez,  in  the  terms  of  article  1 
of  the  contract;  and  in  the  identical  way  it  acquired,  in  the  tenor  of  article 
2,  the  right  to  exploit  the  asphalt  in  all  the  territory  of  the  State,  but  only  for 
the  term  of  twenty-five  years,  fixed  by  article  8  of  the  contract  in  question,  and 
without  the  National  Government  being  able  within  the  lapse  of  that  time  to 
grant  like  concessions  as  regards  the  State  of  Bermudez  to  any  other  person. 

The  court  said  the  idea  had  been  thrown  out  that  the  Hamilton 
contract  gave  only — 

a  simple  right  of  preference  in  the  discoveries  which  they  should  make  of 
mines  or  other  products  on  the  lands  comprised  in  the  contract.  Such  an  in- 
terpretation can  not  be  rationally  sustained,  because  in  whatever  way  things 
are  considered  in  the  case  before  us  the  result  will  always  be  that  the  Hamil- 
ton contract  is  clothed  with  all  the  forms,  and  engenders  all  the  consequences 
of  a  privilege  granted  to  the  contractor  and  to  his  assigns,  in  order  that  they 
alone,  during  the  prescribed  time,  might  be  able  to  exploit  the  asphalt  and 
other  natural  products  which  should  be  found  in  the  territory  covered  by  the 
contract. 

The  court  further  declared  the  contract  was  in  full  force,  even 
though  the  minister  of  fomento  had,  on  January  4, 1898,  declared  the 
same  terminated  for  the  company's  alleged  failure  to  carry  out 
some  of  the  obligations  of  the  contract.  This  decree  was  declared 
void  by  the  high  court  on  August  23,  1898,  and  consequently  the  con- 
tract retained  its  legal  effect.  The  decree  aforesaid  was  rendered  on 
the  petition  of  the  attorney  for  the  promoters  of  "  Felicidad," 
which  clearly  demonstrated  they  considered  the  contract  an  insuper- 
able bar  to  the  acquirement  or  exploitation  of  any  mine  in  contraven- 
tion to  the  contract. 

The  court  also  said  that  on>  December  10,  1900,  the  minister  of 
fomento  issued  a  decree,  wherein  the  Hamilton  contract  was  con- 
strued as  one  not  giving  the  concessionaire  the  exclusive  right  to 
mine  asphalt  in  the  State;  that  no  such  monopoly  was  specified,  and 
it  could  not  be  presumed. 

The  court  further  said  a  desire  existed  to  attach  great  importance 
to  this  decree,  but  it  was  only  an  administrative  decision  of  no  more 
value  than  the  former  decree  of  January  4,  1898,  issued  by  the  same 
ministry. 

Even  admitting  the  contract  was  in  conflict  with  the  constitution 
and  the  mining  laws,  or  that  it  ought  to  be  rescinded  on  account  of  a 
failure  on  the  part  of  the  contractor  to  perform  the  obligations 
therein  assumed,  such  facts  did  not  alter  the  judicial  effect  of  the  con- 
tract, inasmuch  as  that  "  collision  "  or  "  rescission  "  had  not  been 
declared  by  competent  authority.  Therefore,  the  company  was  justi- 
fied in  saying  the  National  Government  had  no  right  to  grant  titles 
to  mines  in  the  State  to  any  other  person,  in  contravention  of  the 
terms  of  the  contract. 

The  court  then  went  on  to  say  that  under  the  contract  the  company 
had  the  exclusive  right  to  mine  asphalt  in  the  State  aforesaid  for  the 
term  of  twenty-five  years;  that  by  virtue  of  article  8  of  the  contract 
the  Government  could  not  grant  title  to  "  Felicidad,"  or  grant  mining 
concessions  to  any  person  in  contravention  of  the  terms  of  the  con- 
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tract;  that  the  contract  having  been  approved  by  Congress,  it  ac- 
quired the  character  of  a  law  of  the  Republic,  and  created  for  the 
term  thereof  a  special  situation  in  the  State  aforesaid  for  the  exploi- 
tation of  asphalt  and  other  natural  products  of  the  forests,  wherein 
the  company  alone  could  exercise  the  right  of  exploitation ;  that  the 
court  had  jurisdiction  over  the  parties  and  the  subject-matter  of  the 
suit ;  that  in  view  of  the  reasons  heretofore  given  it  was  not  necessary 
to  decide  whether  or  not  Warner  &  Quinlan  were  the  proper  parties 
plaintiff;  that  the  question  of  whether  or  not  the  mine  "  Felicidad  " 
and  the  asphalt  lake  which  the  company  was  exploiting  were  two  dis- 
tinct properties  or  one  and  the  same  property  was  immaterial,  be- 
cause whatever  might  be  the  situation  of  the  properties  the  fact 
remained  in  that  territory  no  mining  concessions  for  asphalt  could 
be  given  while  the  exclusive  right  of  the  company,  under  the  contract, 
remained  in  force ;  that  the  title  to  "  Felicidad  "  was  subject  to  defects 
which  vitiated  it,  requisite  prescriptions  and  solemnities  prescribed 
by  the  Code  of  Mines  had  not  been  coiiiplied  with,  and  under  article 
1279  of  the  Civil  Code  these  defects  could  not  be  amended.  For  the 
reasons  aforesaid  the  action  was  dismissed  without  any  special  order 
as  to  costs. 

And  thus  ended  what  may  be  called  the  third  chapter  in  the  history 
of  the  company.  In  addition  to  the  claimants  to  "  Felicidad  "  and 
"  Venezuela,"  other  parties  had  attempted  to  procure  a  title  to  the 
southern  part  of  the  lake,  which  they  designated  as  the  "  South  Side  " 
mine,  and,  perhaps,  still  others  had  made  claim  to  other  parts  of  the 
lake.  If  all  these  several  claims  had  been  allowed  the  Bermudez 
Companv  would  have  lost  all  or  practically  all  of  the  lake.  But  as  a 
result  of  this  decision  these  parties  apparently  abandoned  the  field, 
and  like  the  Arabs  of  old  "  they  folded  their  tents  and  silently  stole 
away."  The*  Bermudez  Company  was  left  in  the  exclusive  possession 
of  the  entire  lake;  its  right  thereto,  however,  was  adjudicated  by  the 
aforesaid  decision  to  be  the  Hamilton  contract ;  its  land  and  mining 
titles  were  ignored. 

GOVERNMENT  OF  VENEZUELA  COMMENCES  SUIT  AGAINST  THE  COMPANY. 

On  Julv  20, 1904,  the  attorney-general  of  Venezuela,  Dr.  F.  Arroyo 
Parejo,  filed  a  complaint  in  the  nigh  federal  and  cassation  court  of 
Venezuela,  which  suit  had  for  its  purpose  the  cancellation  of  the 
Hamilton  contract  and  the  sequestration  of  its  property.  This  is  the 
suit  of  which  special  complaint  is  now  made  by  the  Bermudez  Com- 
pany to  the  Department  of  State.  It  is  charged  that  the  suit  was  a 
perversion  of  judicial  process,  for  the  purpose  of  unlawfully  con- 
fiscating the  company's  property. 


The  complaint  recited  the  Hamilton  contract  and  the  additional 
articles  thereto,  including  the  one  which  provided  for  the  canaliza- 
tion of  the  Guarapiche  Biver,  all  of  which,  it  was  alleged,  were  ap- 
proved by  Congress  on  June  6,  1884,  and  were  assigned  to  the  Ber- 
mudez Company.    The  complaint  went  on  to  say : 

Twenty-one  years  have  elapsed  since  the  above-mentioned  company  enteral 
upon  the  enjoyment  of  the  Hamilton  concession,  and  dwtViv^  t\i\fc  \ow%  v^fc^  *& 
time,  notwithstanding  the  said  concession  is  one  ot  the  most  ex\fisu&Ysfe  wA 
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19th  day  of  October  of  the  said  year,  and  further  augmented  by  three  articles 
on  the  30th  day  of  May,  1884,  and  approved  by  the  National  Congress  by  a 
law  passed  on  the  6th  of  June  of  the  said  year  1884.  *  *  *  This  contract, 
therefore,  became  and  continues  to  be  the  sole  primitive  and  principal  source 
from  which  emanated,  so  to  say,  the  exclusive  right  for  the  assignee  company 
to  explore,  exploit,  and  export  all  the  natural  products  of  the  forests  existing 
in  unreclaimed  lands  of  the  former  State  of  Bermudez,  in  the  terms  of  article  1 
of  the  contract;  and  in  the  identical  way  it  acquired,  in  the  tenor  of  article 
2,  the  right  to  exploit  the  asphalt  in  all  the  territory  of  the  State,  but  only  for 
the  term  of  twenty-five  years,  fixed  by  article  8  of  the  contract  in  question,  and 
without  the  National  Government  being  able  within  the  lapse  of  that  time  to 
grant  like  concessions  as  regards  the  State  of  Bermudez  to  any  other  person. 

The  court  said  the  idea  had  been  thrown  out  that  the  Hamilton 
contract  gave  only — 

a  simple'  right  of  preference  in  the  discoveries  which  they  should  make  of 
mines  or  other  products  on  the  lands  comprised  in  the  contract.  Such  an  in- 
terpretation can  not  be  rationally  sustained,  because  in  whatever  way  things 
are  considered  in  the  case  before  us  the  result  will  always  be  that  the  Hamil- 
ton contract  is  clothed  with  all  the  forms,  and  engenders  all  the  consequences 
of  a  privilege  granted  to  the  contractor  and  to  his  assigns,  in  order  that  they 
alone,  during  the  prescribed  time,  might  be  able  to  exploit  the  asphalt  and 
other  natural  products  which  should  be  found  in  the  territory  covered  by  the 
contract. 

The  court  further  declared  the  contract  was  in  full  force,  even 
though  the  minister  of  fomento  had,  on  January  4, 1898,  declared  the 
same  terminated  for  the  company's  alleged  failure  to  carry  out 
some  of  the  obligations  of  the  contract.  This  decree  was  declared 
void  by  the  high  court  on  August  23,  1898,  and  consequently  the  con- 
tract retained  its  legal  effect.  The  decree  aforesaid  was  rendered  on 
the  petition  of  the  attorney  for  the  promoters  of  "  Felicidad," 
which  clearly  demonstrated  they  considered  the  contract  an  insuper- 
able bar  to  the  acquirement  or  exploitation  of  any  mine  in  contraven- 
tion to  the  contract. 

The  court  also  said  that  on-  December  10,  1900,  the  minister  of 
fomento  issued  a  decree,  wherein  the  Hamilton  contract  was  con- 
strued as  one  not  giving  the  concessionaire  the  exclusive  right  to 
mine  asphalt  in  the  State;  that  no  such  monopoly  was  specified,  and 
it  could  not  be  presumed. 

The  court  further  said  a  desire  existed  to  attach  great  importance 
to  this  decree,  but  it  was  only  an  administrative  decision  of  no  more 
value  than  the  former  decree  of  January  4,  1898,  issued  by  the  same 
ministry. 

Even  admitting  the  contract  was  in  conflict  with  the  constitution 
and  the  mining  laws,  or  that  it  ought  to  be  rescinded  on  account  of  a 
failure  on  the  part  of  the  contractor  to  perform  the  obligations 
therein  assumed,  such  facts  did  not  alter  the  judicial  effect  of  the  con- 
tract, inasmuch  as  that  "  collision  "  or  "  rescission  "  had  not  been 
declared  by  competent  authority.  Therefore,  the  company  was  justi- 
fied in  saying  the  National  Government  had  no  right  to  grant  titles 
to  mines  in  the  State  to  any  other  person,  in  contravention  of  the 
terms  of  the  contract. 

The  court  then  went  on  to  say  that  under  the  contract  the  company 
had  the  exclusive  right  to  mine  asphalt  in  the  State  aforesaid  for  the 
term  of  twenty-five  years;  that  by  virtue  of  article  8  of  the  contract 
the  Government  could  not  grant  title  to  "  Felicidad,"  or  grant  mining 
concessions  to  any  person  in  contravention  of  the  terms  of  the  con- 
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tract;  that  the  contract  having  been  approved  by  Congress,  it  ac- 
quired the  character  of  a  law  of  the  Republic,  and  created  for  the 
term  thereof  a  special  situation  in  the  State  aforesaid  for  the  exploi- 
tation of  asphalt  and  other  natural  products  of  the  forests,  wherein 
the  company  alone  could  exercise  the  right  of  exploitation ;  that  the 
court  had  jurisdiction  over  the  parties  and  the  subject-matter  of  the 
suit ;  that  in  view  of  the  reasons  heretofore  given  it  was  not  necessary 
to  decide  whether  or  not  Warner  &  Quinlan  were  the  proper  parties 
plaintiff ;  that  the  question  of  whether  or  not  the  mine  "  Felicidad  " 
and  the  asphalt  lake  which  the  company  was  exploiting  were  two  dis- 
tinct properties  or  one  and  the  same  property  was  immaterial,  be- 
cause whatever  might  be  the  situation  of  the  properties  the  fact 
remained  in  that  territory  no  mining  concessions  for  asphalt  could 
be  given  while  the  exclusive  right  of  the  company,  under  the  contract, 
remained  in  force;  that  the  title  to  "  Felicidad  "  was  subject  to  defects 
which  vitiated  it,  requisite  prescriptions  and  solemnities  prescribed 
by  the  Code  of  Mines  had  not  been  complied  with,  and  under  article 
1279  of  the  Civil  Code  these  defects  could  not  be  amended.  For  the 
reasons  aforesaid  the  action  was  dismissed  without  any  special  order 
as  to  costs. 

And  thus  ended  what  may  be  called  the  third  chapter  in  the  history 
of  the  company.  In  addition  to  the  claimants  to  "  Felicidad  "  and 
"  Venezuela,"  other  parties  had  attempted  to  procure  a  title  to  the 
southern  part  of  the  lake,  which  they  designated  as  the  "  South  Side  " 
mine,  and,  perhaps,  still  others  had  made  claim  to  other  parts  of  the 
lake.  If  all  these  several  claims  had  been  allowed  the  Bermudez 
Company  would  have  lost  all  or  practically  all  of  the  lake.  But  as  a 
result  oi  this  decision  these  parties  apparently  abandoned  the  field, 
and  like  the  Arabs  of  old  "  they  folded  their  tents  and  silently  stole 
away."  The*  Bermudez  Company  was  left  in  the  exclusive  possession 
of  the  entire  lake;  its  right  thereto,  however,  was  adjudicated  by  the 
aforesaid  decision  to  be  the  Hamilton  contract;  its  land  and  mining 
titles  were  ignored. 

GOVERNMENT  OF  VENEZUELA  COMMENCES  SUIT  AGAINST  THE  COMPANY. 

On  Julv  20,  1904,  the  attorney-general  of  Venezuela,  Dr.  F.  Arroyo 
Parejo,  filed  a  complaint  in  the  nigh  federal  and  cassation  court  of 
Venezuela,  which  suit  had  for  its  purpose  the  cancellation  of  the 
Hamilton  contract  and  the  sequestration  of  its  property.  This  is  the 
suit  of  which  special  complaint  is  now  made  by  the  Bermudez  Com- 
pany to  the  Department  of  State.  It  is  charged  that  the  suit  was  a 
perversion  of  judicial  process,  for  the  purpose  of  unlawfully  con- 
fiscating the  company's  property. 


The  complaint  recited  the  Hamilton  contract  and  the  additional 
articles  thereto,  including  the  one  which  provided  for  the  canaliza- 
tion of  the  Guarapiche  Biver,  all  of  which,  it  was  alleged,  were  ap- 
proved by  Congress  on  June  6,  1884,  and  were  assigned  to  the  Ber- 
mudez Company.    The  complaint  went  on  to  say : 

Twenty-one  years  have  elapsed  since  the  above-mentioned  company  entered 
upon  the  enjoyment  of  the  Hamilton  concession,  and  during  this  long  period  of 
time,  notwithstanding  the  said  concession  is  one  of  the  most  extensive  and 


196  WBONGS   DONE  AMERICAN   CITIZENS  BY  VENEZUELA. 

favored  that  has  been  granted  by  the  Government  of  Venezuela,  the  said  com- 
pany has  restricted  itself  solely  and  exclusively  to  the  exploitation  of  an  asphalt 
lake  discovered  within  the  territory  of  the  State  of  Bermudez,  neglecting  entirely 
to  fulfill  the  other  obligations  stipulated  in  the  contract.  There  is  no  doubt  that 
the  company  has  thought  that  the  exclusive  exploitation  of  the  asphalt,  which 
offers  greater  facilities  and  produces  more  enticing  returns  than  that  of  other 
natural  products,  was  a  convenient  way  of  executing  the  contract;  but  this  sin- 
gular judgment  can  not  be  shared  by  the  Government,  who  sees  one  of  the  most 
productive  branches  of  the  national  wealth  rendered  unprofitable,  to  the  evident 
damage  of  the  public  interests.  As  a  matter  of  fact,  the  exploitation  of  the 
natural  products  of  the  State  of  Bermudez  other  than  asphalt  has  remained  sta- 
tionary for  upward  of  twenty  years,  and  the  Government  finds  it  impossible  to 
activate  it  on  account  of  its  obligation  toward  the  company.  Such  a  situation 
has  become  unbearable. 

This  complaint  was  more  in  the  nature  of  an  argument  than  a 
statement  of  facts.  It  alleged  that  the  company  could  not  contend 
that  the  exploitation  of  natural  products  to  which  the  contract 
related  was  simply  a  right  which  it  could  renounce  at  will.  Such  an 
interpretation  gave  to  one  party  all  the  benefits  and  imposed  upon 
the  other  all  the  burdens.  Every  right  was  the  correlative  of  an 
obligation. 

The  purpose  of  the  Government  by  this  contract  was  to  promote 
the  progress  of  the  State  by  all  the  means  incident  to  a  great  enter- 
prise. The  company  had  rendered  this  purpose  nugatory,  and  had 
ignore*!  its  obligations. 

Furthermore,  the  exploitation  of  asphalt  had  been  conducted  on  so 
small  a  scale  that  the  returns  to  the  Government  therefrom  had  been 
ludicrously  small. 

The  company  had  not  canalized  any  of  the  rivers  in  the  State,  an 
improvement  agreed  upon  in  the  contract. 

Therefore,  pursuant  to  instructions,  he  brought  this  suit  against 
the  company  for  the  dissolution  of  the  contract ;  for  the  recovery  of 
damages  incurred  by  reason  of  its  failure  to  execute  the  contract, 
"  according  to  the  just  finding  of  appraisers,  and  calculated  in  ac- 
cordance with  the  basis  established  by  the  first  additional  article" 
and  for  costs,  etc. 

The  complaint  further  alleged :  As  the  contract  was  a  lease,  "  the 
subject-matter  of  which  is  the  enjoyment  of  all  the  natural  products 
existing  on  the  wild  lands  of  the  former  State  of  Bermudez,  and 
from  the  instrument  of  proof  and  telegram  which  I  annex  it  is  clearly 
demonstrated  that  the  lessee  has  omitted  to  make  improvements 
which  by  the  contract  it  is  bound  to  make,  such  as  the  canalization 
of  the  rivers  of  the  State,  in  conformity  with  the  seventh  clause  of 
article  373  of  the  Code  of  Civil  Procedure,  I  move  for  a  decree  of 
sequestration  of  the  mine  which  the  company  exploits  at  the  place 
called  Guanoco,  together  with  all  the  apparatus  and  appurtenances 
of  the  exploitation,  to  answer  the  result  or  this  suit,"  etc. 

Exhibits  to  bill  of  complaint. — The  exhibits  attached  to  or  filed 
with  the  complaint,  which  the  attorney-general  said  clearly  demon- 
strated the  company  had  failed  to  make  the  "  improvements  "  called 
for  by  the  contract,  were  a  telegram  and  three  depositions,  or  ex  parte 
affidavits. 

R.  Velasquez*s  telegram. — The  telegram  was  from  one  R.  Velasquez 
to  Dr.  Lucio  Baldo,  the  minister  of  the  interior,  dated  April  22,  1904, 
wherein  Velasquez  said  that  "  on  trustworthy  information  "  he  would 
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say  the  company  had  not  canalized  any  rivers  or  exported  any  natural 
products  other  than  asphalt. 

Llamoza's  affidavit. — The  first  affidavit  was  that  of  one  Thomas  C. 
Llamoza,  which  was  to  the  effect  that  he  had  been  at  Guanoco,  where 
the  company's  works  were  located ;  that  from  such  place  to  Maturin 
transportation  by  water  was  effected  by  canoes.  Vessels  of  a  deeper 
draft  could  not  be  used,  which  proved  to  him  the  river  Guarapiche 
had  not  been  canalized. 

Jiminez^s  affidavit. — Next  was  the  affidavit  of  German  Jiminez. 
He  said  he  was  at  Guanoco  in  October,  1900.  In  the  rivers  leading 
to  that  place  he  saw  no  signs  of  canalization ;  as  to  the  river  Guara- 
piche he  knew  nothing. 

Ponce's  affidavit. — Sext  was  the  affidavit  of  Dr.  M.  A.  Ponce,  for- 
merly an  attorney  for  the  Bermudez  Company.  He  said  he  had 
visited  Guanoco  several  times.  He  generally  went  there  from  Trini- 
dad on  the  company's  steamers.  The  rivers  navigated  on  such  jour- 
neys were  of  their  natural  depth  and  width.  On  the  Cano  Colorado 
and  Guarapiche  steamers  could  go  only  a  short  distance  up  the  for- 
mer, then  had  to  anchor  and  send  small  boats  up  to  the  custom- 
house ;  and  up  to  Maturin  the  only  navigation  was  Tby  "  lighters  "  or 
small  crafts  propelled  by  poles,  etc.  Therefore  he  asserted  there  had 
been  no  canalization. 

Reference  to  judge  of  first  instance. — On  the  same  day  the  com- 
plaint was  filed  the  case  was  referred  to  the  president  01  the  court, 
who  acted  as  the  judge  of  first  instance  or  judge  of  examination. 

Order  that  summons  issue. — On  the  next  day,  July  21,  the  judge  of 
examination  received  the  record,  and  ordered  that  a  summons  be 
issued  for  the  Bermudez  Company,  and  that  it  be  served  on  its  local 
representative. 

Carrier  suggested  as  receiver. — On  this  same  day  the  attorney-gen- 
eral appeared  and  suggested  to  the  judge  that  if  the  sequestration 
E rayed  for  was  ordered,  Ambrose  H.  Carner,  a  resident  of  Caracas, 
b  appointed  receiver,  and  that  a  commission  to  execute  the  order  be 
issued  to  the  civil  judge  of  Cumana. 

SEQUESTRATION    OF    COMPANY^    PROPERTY    ORDERED — A.    H.    CARNER 
APPOINTED    RECEIVER. 

On  the  same  day  the  judge  entered  an  order  of  sequestration, 
wherein  he  said  he  found  that  the  "extreme  circumstances  "  required 
by  law,  as  specified  in  article  373  of  the  Code  of  Civil  Procedure, 
had  been  fully  proven.  Ambrose  H.  Carner  was  appointed  receiver, 
and  a  citation  for  him  was  ordered.  The  civil  judge  of  Cumana  was 
ordered  to  execute  the  order  of  sequestration. 

CARNER  SWORN  IN  AS  RECEIVER. 

On  the  next  day,  July  22,  at  9  o'clock  in  the  forenoon,  Carner  ap- 
peared before  the  judge,  accepted  the  appointment,  and  was  sworn  to 
faithfully  discharge  the  duties  of  his  office. 

Com/mission  to  civil  judge. — On  the  same  day,  July  22,  a  commis- 
sion was  issued  to  the  civil  judge  of  Cumana,  wherein  was  recited 
the  order  of  sequestration,  the  appointment  of  Carner  as  receiver. 
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and  the  civil  judge  was  directed  to  execute  the  order  of  the  court 
and  to  give  Carner  possession  of  the  mine,  with  all  its  apparatus  and 
accessories. 

BERMUDEZ  COMPANY  SERVED  WITH  SUMMONS. 

On  the  same  day,  July  22,  the  summons  issued  for  the  Bermudez 
Company  was  returned  as  served  on  Robert  K.  Wright,  the  resident 
managing  director,  at  half  past  2  o'clock  of  the  afternoon  of  that  day. 

THE  PROTEST  OF  THE  BERMUDEZ  COMPANY. 

Appearance  of  Bermudez  Company  andpetition  of  R.  K.  Wright. — 
And  at  4.45  p.  m.  of  the  same  day  Mr.  Wright  filed  a  petition  with 
the  judge  wherein  he  said  he  had  unexpectedly  learned  of  the  com- 
mencement of  the  suit;  that  he  was  surprised  that  on  the  day  previ- 
ous an  order  for  the  sequestration  of  the  company's  property  had 
been  made  and  he  was  still  more  surprised  that  A.  H.  Carner  had  been 
appointed  receiver. 

He  asserted  that  to  call  the  Hamilton  contract  a  lease  was  a  perver- 
sion of  its  terms  so  as  to  bring  it  within  the  article  of  the  code  in 
reference  to  leases;  the  contract  was  in  no  sense  a  lease;  the  parties 
thereto  never  so  understood  it;  the  precautionary  measure  of  seques- 
tration ought  to  be  grounded  only  on  an  indisputable  lease;  other- 
wise any  kind  of  contract  could  be  made  the  excuse  for  such  a  pro- 
ceedinef  by  simply  calling  it  a  lease,  and  it  was  of  the  utmost  impor- 
tance that  the  question  whether  or  not  the  contract  was  a  lease  should 
be  first  decided. 

He  called  attention  to  article  368  of  the  code,  which  provided  that 
the  judge  may  order  sequestration;  it  was,  therefore,  a  remedy  to  be 
exercised  in  the  discretion  of  the  judge  in  deference  to  justice  and 
impartiality.  An  immense  loss  would  accrue  to  the  company  by 
the  sequestration  ordered;  no  necessity  existed  therefor,  even  if  it 
was  authorized  by  law,  which  is  denied.  He  therefore  prayed  that 
the  order  be  reviewed  and  revoked. 


On  July  25  the  judge  said  that  "  without  entering  into  details  with 
regard  to  the  arguments  connected  with  the  principal  affair  which  ia 
the  subject-matter  of  the  suit,  and  referring  only  to  the  said  incident, 
maintains  the  proceedings  instituted  on  the  21st  instant,  already  men- 
tioned, finding  that  the  grounds  on  which  it  was  based  still  exist." 

Petition  for  rule  when  to  fie  answer. — On  the  same  day  the  attor- 
ney for  the  company  petitioned  the  judge  and  said  that  between 
Caracas  and  Guanoco  there  was  no  telegraph  or  other  means  of 
prompt  communication;  that  the  company,  at  its  office  in  Caracas, 
would  not  know  for  many  days  or  weeks  when  the  writ  of  sequestra- 
tion was  executed;  that  the  code  required  the  answer  to  a  sequestra- 
tion proceeding  should  be  made  on  the  third  day  after  the  execution 
of  the  writ,  and  he  asked  the  court  to  fix  a  time  when  such  answer 
should  be  filed. 

On  the  following  day  the  court,  in  order  to  preserve  the  rights  of 
both  parties,  ordered  that  as  soon  as  knowledge  of  the  sequestration 
came  to  the  court  the  company  should  be  notified. 
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On  July  22  the  commission  to  the  civil  judge  of  Cumana  to  execute 
the  writ  of  sequestration  was  issued.  This  commission  was  received 
by  the  civil  judge  on  July  24,  apparently  having  been  delivered  by 
Mr.  Carner.  The  civil  judge  aforesaid  entered  an  order  wherein  it 
was  stated  that  the  writ  would  be  "  executed  in  the  most  exact  and 
expeditious  manner;"  that  the  tribunal  would  "constitute  itself"  at 
each  of  the  places  which  might  be  necessary  to  give  possession  to  the 
receiver,  and  that  the  support  of  the  public  troops  would  be  requested 
if  circumstances  required. 

EXECUTION    OF   ORDER   OF   SEQUESTRATION. 

It  is  reported,  and  not  denied,  that  the  civil  judge  aforesaid,  Mr. 
Carner,  and  the  fiscal  or  assistant  attorney-general,  with  a  detachment 
of  troops,  embarked  in  a  Government  gunboat  and  sailed  to  Guanoco. 
They  arrived  there  on  July  28.  A  record  of  the  proceedings  was 
made  by  the  civil  judge.  It  is  asserted  by  the  representatives  of  the 
company  that  the  xull  details  of  what  occurred,  the  acts  of  aggression 
committed,  the  violence  threatened,  and  the  arrests  made  are  not 
stated  in  this  record. 

It  is  undoubtedly  true  the  officers  of  the  Government  arrived  at 
Guanoco  with  a  great  show  of  force.  Aside  from  the  guns  on  the 
ship,  there  was  an  armed  military  force.  The  representatives  of  the 
company  in  charge  of  its  property  were  taken  by  surprise  and  com- 
pletely overawed.  The  latter  complain  they  were  treated  with  vio- 
lence and  subjected  to  various  indignities  by  the  troops.  The  officials 
of  the  Government  deny  this  charge.  They  admit  they  went  there 
with  armed  force;  they  expected  resistance  from  the  employees  of 
the  company,  and  they  were  prepared  to  meet  it;  but,  they  assert,  no 
resistance  was  offered,  no  force  was  necessary  or  employed,  and  the 
proceedings  were  conducted  in  a  peaceable  manner. 

The  record  kept  by  the  civil  judge  shows  that  Mr.  Bartlett,  the  com- 
pany's superintendent  in  charge,  declared  he  delivered  the  property 
to  Mr.  Carner,  as  receiver,  in  obedience  to  the  judicial  mandate,  and 
by  reason  of  the  military  force  brought  there  by  the  gunboat  Bolivar. 
The  record  further  says  the  military  force  was  present  only  to  support 
the  judicial  authority  in  case  of  a  disturbance,  but  everything  was 
done  without  violence.  This  record  was  signed  by  the  judge,  by  Mr. 
Carner,  Mr.  Bartlett,  the  superintendent,  and  by  F.  J.  Holdern. 

The  officers  then  proceeded  to  take  an  inventory  of  the  property 
seized.  It  included  office  furniture  of  all  kinds,  account  books,  $470 
in  English  money,  small  sums  in  Venezuelan  money,  household  furni- 
ture, provisions  and  food  supplies,  tools,  implements,  hardware, 
machines,  manufacturing  supplies,  engine  tools  and  supplies,  horses, 
mules,  railroad  and  equipment,  crude  asphalt,  houses,  buildings, 
wharves,  etc.  The  taking  of  this  inventory  commenced  on  July  28, 
and  continued  from  day  to  day  until  and  including  August  3.  In 
the  inventory  great  emphasis  was  laid  on  the  bad  condition  of  the 
properties,  especially  the  railroad  equipment,  wharves,  etc. 

Protest  of  the  company. — On  August  25  Mr.  Wright,  the  company's 
local  managing  director,  filed  a  protest  with  the  judge  of  first  in- 
stance, in  which  he  complained  that  the  judge  had  sent  the  commis- 
sion for  the  execution  of  the  writ  of  sequestration  to  the  local  civil 
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judge  at  Cumana  by  Mr.  Carner,  instead  of  sending  the  same  by  mail, 
as  required  by  article  237  of  the  code,  and  the  record  did  not  show  the 
appointment  of  Carner  as  a  messenger,  all  of  which  indicated  not  only 
undue  haste,  but  irregularity  in  procedure. 

Also,  it  was  a  matter  of  public  notoriety  that  the  man-of-war 
Bolivar  returned  from  its  trip  to  Guanoco  in  the  first  part  of  August 
with  the  officers  who  went  with  Carner  to  execute  the  writ ;  that  some 
of  such  officers  had  since  then  been  in  Caracas,  but  no  report  of  the 
sequestration  had  been  made. 

Also,  it  had  come  to  his  knowledge  by  correspondence  with  Mr. 
Bartlett,  the  superintendent  at  the  mine,  that  Mr.  Carner,  accom- 
panied by  the  civil  judge  of  Cumana,  the  national  fiscal,  and  an 
armed  military  force  had  taken  possession  of  the  property  of  the 
company  in  a  u  military  manner;  "  that  the  cashier  was  not  permitted 
to  pay  the  workmen  and  employees  the  wages  and  salaries  due  them : 
that  the  civil  judge  reluctantly  accepted  a  protest  from  Bartlett,  and 
afterwards  refused  to  give  Bartlett  a  certified  copy  thereof. 

He  called  special  attention  to  the  fact  that  the  steamer  Kennett 
sailed  from  Port  of  Spain  on  August  21,  chartered  for  a  load  of 
asphalt  to  be  received  at  Guanaco. 

And  he  protested  in  the  name  of  the  company  against  all  the  fore- 
going acts,  which  had  caused  immense  damage  to  the  company. 

BERMUDEZ  COMPANY'S  ANSWER  IN  SEQUESTRATION  PROCEEDING. 

Mr.  Wright  also  filed  another  document  in  the  nature  of  a  protest 
or  answer  to  the  sequestration  proceeding,  which  seems  to  have  been 
filed  with  the  preceding  protest,  or  entered  at  the  same  time.  It  was 
dated  August  — ,  1905.  In  this  document  he  objected  to  the  seques- 
tration which  had  been  decreed  without  notice  to  the  company,  and 
he  denied  both  the  law  and  the  facts  adduced  as  ground  for  the  same. 
Even  if  the  Hamilton  contract  was  a  lease,  the  proof  furnished  by 
the  exhibits  to  the  complaint  was  not  sufficient  to  justify  the  order  of 
sequestration. 

The  alleged  obligation  to  canalize  rivers,  if  it  ever  existed,  was  in 
the  alternative — that  is,  to  canalize  one  or  more  rivers,  or  to  build  a 
railroad — and  the  obligation  had  been  fulfilled  by  constructing  a  rail- 
road, which  was  then  the  subject  of  sequestration. 

If  it  was  not  an  alternative,  but  only  a  single  obligation,  it  had 
been  fulfilled  as  far  as  it  was  possible  to  do  so;  beyond  that  no  obli- 
gation extended. 

On  the  other  hand,  the  company  solemnly  asserted  the  asphalt  lake, 
lands,  and  appurtenances — 

do  not  belong  to  it  by  virtue  of  the  so-called  Hamilton  contract,  which  is  the 
subject-matter  of  this  suit,  but  by  virtue  of  titles,  which  were  legally  granted 
to  it  by  the  national  executive  lowers  of  Venezuela  on  the  7th  and  14th  of 
December,  188S.  *  *  *  and,  although  it  is  true  that  the  remote  occasion  of 
those  titles  was  the  contract  now  under  discussion,  it  is  not  less  true  they  also 
have  their  immediate  judicial  causes  which  are  proper  and  peculiar  to  them, 
these  being  titles  which  have  never  been  discussed,  and  are  not  susceptible  of 
discussion,  in  the  present  suit. 

A  protest  was  made  against  the  appointment  of  Mr.  Carner  as 
receiver  because  he  was  the  company's  notorious  enemy  and  was  hos- 
tile to  its  interests. 


I 
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The  petitioner  prayed  that  the  decree  of  sequestration  might  be 
revoked.  The  right  of  the  company  to  demand  damages  for  the 
immense  losses  incurred  was  reserved. 

It  should  be  here  noted  that  two  issues  were  made  in  this  case:  One 
on  the  sequestration  proceeding,  and  one  on  what  was  termed  the 
main  issue.  The  first  involved  the  question  whether  or  not  the 
Hamilton  contract  was  a  lease,  and,  if  it  was  a  lease,  whether  or  not 
the  facts  justified  the  sequestration.  The  second  issue  involved  the 
question  whether  or  not  the  Government  was  entitled  to  a  judgment 
canceling  the  contract.  As  the  first  issue  was  first  tried,  I  will  follow 
it  to  a  conclusion. 

Receiver's  report. — On  September  19  Mr.  Garner,  as  receiver,  made 
his  first  report.  He  entered  upon  a  minute  description  of  the  phys- 
ical condition  of  the  property,  which  he  said  was  very  bad,  particu- 
larly the  railroad  and  wharves. 

The  former  was  5.3  miles  long  and  had  a  3-foot  gauge.  The  ties 
were  rotten  and  buried  in  the  mud.  Locomotives  and  cars  were  out  of 
repair,  likewise  the  buildings  and  the  wharves  were  rotting  down. 
A  large  expenditure  for  repairs  was  necessary.  The  sanitary  condi- 
tions were  also  bad,  drains  filled  up,  etc.,  and  the  health  of  all 
employees  was  thereby  endangered.  He  found  about  200  workmen 
employed,  most  of  them  digging  asphalt.  There  was  a  shortage  of 
provisions,  scarcely  six  days'  supply  on  hand.  He  discharged  about 
60  men,  but  it  was  necessary  to  get  supplies  for  the  balance.  The 
only  source  of  supplies  was  Trinidad,  many  miles  distant.  He 
secured  a  steamboat  and  sent  it  for  supplies.  He  organized  his  work- 
ing force  and  began  digging  asphalt.  He  had  as  yet  made  no  sales, 
but  he  was  on  good  terms  with  purchasers  in  Europe  and  the  United 
States,  and  he  soon  made  arrangements  to  place  some  shipments, 
delivered  on  board  at  Guanoco.  The  steamer  Kcnnett  arrived  at 
Guanoco  for  a  load  of  asphalt  on  the  23d  of  the  preceding  month 
(August)  and  sailed  on  September  8. 

As  this  happened  at  the  beginning  of  the  second  month  of  his 
administration  the  account  of  this  shipment  would  appear  in  his 
next  month's  report.  He  sold  the  asphalt  f.  o.  b.  Guanoco  at  $5  per 
ton,  the  same  price  at  which  the  Bennudez  Company  had  sold  asphalt 
for  many  years,  according  to  his  books.  He  was  trying  to  sell  3,000 
tons  more.  He  attached  itemized  account  of  disbursements  from 
July  22  to  August  31. 

KVIDENCK    IN    SKQl  KSTKATlON    PIUX'KKDINCJS. 

On  September  22  the  hearing  on  the  sequestration  issue  began 
before  the  judge  of  examination : 

The  Government  ottered  in  evidence: 

1.  An  auditor's  certificate,  dated  September  22,  1D04,  to  the  effect 
that  the  Bennudez  Company  had,  "  from  its  foundation,"  paid  into 
the  national  treasury  2  bolivars  for  each  91MH  kilograms  of  asphalt  it 
had  exported;  and  had  during  all  of  that  time  imported  free  of  duty 
material  and  tools  used  in  the  exploitation  of  the  same. 

Just  what  the  purpose  of  introducing  this  certificate  in  evidence 
was  I  do  not  know.  It  was  probably  to  show  that  although  the  com- 
pany had,  in  its  answer  in  this  sequestration  proceeding,  denied  that 
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the  lake,  lands,  etc.,  belonged  to  it  "  by  virtue  of  the  so-called  Hamil- 
ton contract,"  nevertheless  the  company  had,  u  from  its  foundation," 
paid  the  export  duties  prescribed  by  the  contract,  and  had  continu 
ously  availed  itself  of  the  exemption  from  import  duties  thereby 
granted;  and. these  facts  justified  the  conclusion  that  it  held  the  mine 
and  lands  and  operated  the  same  under  the  contract. 

2.  The  Official  Gazette,  No.  9065,  January  29,  1904,  contained  the 
decision  and  opinion  of  the  Federal  court  rendered  in  the  case  of 
Warner  et  al.  v.  Bermudez  Company. 

This  decision  also  affirmed  the  validity  and  continued  existence  of 
the  Hamilton  contract;  and  further  decided  that  during  the  term 
thereof  no  land  or  mining  titles  could  be  granted  in  contravention 
thereto. 

3.  On  the  26th  of  September  the  Government  introduced  as  wit- 
nesses Messrs.  Llamoza  and  Ponce ;  they  were  two  of  the  parties  whose 
affidavits  were  filed  wTith  the  complaint.  They  ratified  their  former 
statements.  Doctor  Bance,  the  attorney  for  the  defendant  company, 
was  called  as  a  witness  by  the  Government,  by  whom  it  was  sought 
to  be  proved  that  the  company  paid  the  Government  the  duties  on 
exports  of  asphalt  prescribed  by  the  Hamilton  contract,  and  imported 
free  of  duty  materials  used  in  the  exploitation  of  asphalt :  but  Doctor 
Bance  had  no  personal  knowledge  of  the  details  of  the  business. 

The  foregoing  witnesses,  Llamoza  and  Ponce,  were  the  only  ones 
who  assumed  to  testify  to  anything  on  either  side.  Their  testimony 
was  directed  solely  to  the  question  of  canalization  of  rivers.  It  was 
negative  in  character  and  of  little  weight.  At  best,  it  only  tended 
to  show  there  had  been  no  canalization  of  rivers.  But.  as  the  defense 
offered  no  proof,  the  Government  was  entitled  to  the  benefit  of  what- 
ever reasonable  deductions  this  evidence  justified. 

ATTORNEY-GENERAl/s  ARGUMENT. 

At  the  conclusion  of  the  evidence,  the  sequestration  issue  was 
argued  by  both  sides.  The  attorney-general  contended  the  Hamilton 
contract  was  a  lease,  for  the  following  reasons:  1.  At  the  time  it 
was  made  the  authority  of  the  Government  over  wild  lands  was 
limited  to  that  of  administration.  It  had  authority  to  lease  lands  for 
a  limited  term,  but  had  no  authority  to  alienate  them  except  by  the 
methods  prescribed  in  the  law  of  wild  lands,  which  had  not  been 
observed  in  this  instance.  2.  The  contract  possessed  the  characteris- 
tics of  a  lease,  viz,  limited  term,  obligations  to  be  performed,  and  a 
prescribed  compensation.  If  not  classified  as  a  lease  under  the  law, 
it  was  closely  analogous  thereto,  and  the  rules  of  law  applicable  to 
such  analogous  contracts,  in  the  absence  of  other  special  regulations, 
should  be  applied  thereto. 

The  company,  he  said,  contended  that  even  if  the  obligation  to 
canalize  rivers  existed,  it  was  in  the  alternative;  that  is,  to  canalize 
rivers  or  to  build  a  railroad,  and  that  the  company  had  complied 
with  the  latter  condition.  This  interpretation  he  denied.  There  was 
a  positive  obligation  to  canalize  one  or  more  rivers,  commencing  with 
the  Cano  Colorado  and  the  Guarapiche.  For  such  work  the  exclusive 
right  to  navigate  the  rivers  canalized,  or  to  impose  a  tax  on  vessels 
navigating  them,  was  granted.     While  the  contract  said  Hamilton 
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should  have  the  same  right  if  he  constructed  a  railroad,  the  latter 
was  not  an  alternative  obligation.  There  was  no  obligation  to  build 
a  railroad;  it  was  as  optional  with  Hamilton  to  do  so  or  not;  but  the 
obligation  to  canalize  rivers  was  positively  declared  and  expressly 
assumed. 

The  company,  he  further  said,  had  not  proven  there  were  any  tech- 
nical difficulties  in  the  way  of  canalizing  the  rivers;  which  was  the 
only  way  it  could  be  released  from  the  obligation.  And  this  improve- 
ment provided  for  in  the  contract  not  having  been  made,  the  right 
to  a  decree  of  sequestration,  as  provided  in  No.  7,  article  373,  of  the 
Code  of  Civil  Procedure,  accrued  to  the  Government. 
•  He  further  said  that  the  protest  against  Mr.  Carner  was  ground- 
less. He  was.  appointed  because  he  was  an  American  and  because  of 
his  well-known  competency  to  care  for  the  property  placed  in  his 
hands. 

Provisions  of  the  code. — The  sections  of  the  Code  of  Civil  Pro- 
cedure upon  which  the  attorney-general  relied  for  the  right  of  seques- 
tration are  as  follows: 

Article  373.  Sequestration  shall  be  decreed : 

*  *  *  *  *  *  * 

7th.  Of  the  property  leased,  if  the  defendant  is  sued  for  default  in  payment 
of  rental;  on  account  of  the  property  becoming  deteriorated;  or  on  account  of 
haying  failed  to  make  improvements  to  which  he  is  bound  by  the  contract ;  pro- 
vided any  of  the  circumstances  be  proved  in  the  manner  indicated  in 
article  368. 

In  this  case  the  owner,  and  the  purchaser  in  the  case  mentioned  in  number 
five,  may  demand  an  order  that  they  themselves  be  named  repositary,  and  the 
property  shall  remain  subject  to  answer  the  lessee  or  purchaser  when  necessary. 

Abticle  368.  At  any  stage  or  epoch  of  the  cause  whatsoever,  if  there  is 
proof  of  the  right  sued  for,  although  it  may  be  by  deposition  of  witnesses,  when 
this  proof  is  admissible  according  to  the  Civil  Code,  any  of  the  parties  may 
request,  according  to  the  case,  and  the  judge  may  grant: 

1.  Prohibition  to  alienate  the  subject-matter  of  the  suit. 

2.  The  sequestration  of  determinate  properties. 

3.  Deposit  of  security,  and  in  default  thereof  the  attachment  of  sufficient 
property. 

ARGUMENT   FOR   THE   BERMUDEZ    COMPANY. 

Doctor  Bance,  attorney  for  the  Bermudez  Company,  argued  in 
substance  as  follows: 

The  several  articles  in  the  code  referred  to  and  relied  upon  by  the 
attorney-general  only  authorized  sequestration  in  a  case  where  there 
had  been  a  lease  previously  established  as  a  basis  for  the  order.  The 
Hamilton  contract  was  not  a  lease  in  form  or  in  meaning  and  had 
never  been  so  interpreted  by  the  parties. 

Assuming  the  contract  to  be  a  lease  the  sequestration  of  the  asphalt 
mine  was  not  authorized  because  according  to  the  complaint  the 
subject  of  the  lease  was  "  the  enjoyment  of  allnatural  products  of  the 
unappropriated  land  "  of  the  State  of  Bermudez,  which  was  equiva- 
lent to  saying  the  object  of  the  lease  was  a  usufruct',  while  the  sub- 
ject itself  and  the  rights  of  the  possessor  had  been  embargoed. 

If  the  subject-matter  of  the  lease  was  a  usufruct,  the  canalization  of 
rivers  could  not  be  considered  an  improvement  thereon.  The  reason 
for  a  sequestration  is  to  prevent  damages  to  the  possession  in  the 
hands  of  the  defendant.  In  the  present  case,  from  the  nature  of  the 
property,  no  such  damage  could  be  presumed. 
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The  evidence  on  which  the  sequestration  was  asked  for  was  not 
sufficient.  The  witnesses  by  whom  the  noncanalization  of  rivers  was 
sought  to  be  proved  had  no  special  knowledge  of  the  subject  and  had 
no  opportunity  to  be  informed  thereon. 

The  company  was  never  bound  by  the  contract  to  canalize  rivers. 
The  article  referring  to  canalization  was  never  approved  by  Congress, 
as  appeared  by  the  publication  of  the  Hamilton  contract  in  the 
Official  Gazette,  No.  3300,  July  21, 1884. 

Assuming  the  foregoing  "  unrefutable,  powerful,  and  decisive  argu- 
ment "  had  no  value,  sequestration  could  not  have  been  justified 
without  deciding  a  point  involved  in  the  main  issue — the  judicial 
nature  of  the  contract. 

Finally,  "  the  company  is  in  possession  of  the  sequestrated  asphalt 
mine  by  right  of  titles  which  have  not  and  can  not  be  discussed  in 
the  present  suit"  which  referred  exclusively  to  the  Hamilton  contract. 

DECISION  OF  JUDGE  OF  FIRST  INSTANXE. 

On  October  4, 1904,  the  judge  of  first  instance  rendered  his  decision 
in  an  opinion  which  recited  the  evidence  and  pleadings,  and  then 
said: 

It  was  true  that,  to  determine  the  nature  of  some  contracts,  the 
intent  of  the  parties  and  the  interpretation  thereof  given  by  them 
should  be  taken  into  consideration;  but  such  a  rule  should  not  be 
carried  so  far  as  to  allow  contracts  to  lose  the  character  given  them 
by  law. 

Taking* into  consideration  the  nature  of  the  contract  in  question, 
also  that  the  Government  in  agreeing  thereto  could  only  act  in  an 
administrative  capacity,  it  followed  that  the  contract  must  be  classed 
by  the  law  among  those  of  limited  duration  of  a  burdensome  nature 
and  with  a  fixed  compensation  stipulated  therein. 

To  discuss  the  nature  of  the  contract  was  not  to  prejudice  the  main 
issue  in  the  suit,  which  was  whether  or  not  the  contract  should  be 
annulled. 

In  the  course  of  this  proceeding  the  defendant  had  not  produced 
any  evidence  in  its  favor*  therefore  the  reasons  on  which  the  seques- 
tration was  ordered  remained  in  force  and  the  former  decree  was 
affirmed. 

APPEAL    TAKEN    FROM    ORDER    OF    SEQUESTRATION. 

On  October  5,  1904,  the  company  appealed  from  the  decision,  the 
appeal  was  granted,  and  the  record  was  ordered  to  be  certified. 

Appeal  in  high  federal  court. — On  November  9,  1904,  the  appeal 
came  up  before  the  high  federal  and  cassation  court. 

Inhibition  of  Doctor  Paul. — Dr.  J.  de  J.  Paul,  one  of  the  judges 
and  the  vice-president  of  the  court,  announced  he  was  disqualified, 
in  his  judgment,  to  sit  as  a  judge  in  the  case,  because  he  was  one  of 
the  attorneys  for  Warner  &  Quinlan  in  their  suit  against  the  com- 
pany. In  that  case  the  land  and  mining  titles  of  the  company  and 
the  proper  interpretation  of  the  Hamilton  contract  were  questions 
involved,  and  those  questions  also  related  to  the  subject  of  the  appeal 
then  before  the  court.  Under  the  circumstances  he  thought  it  his 
duty  to  withdraw  from  the  hearing  of  the  appeal. 
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DECLARATION   OF  COMPANY?S  ATTORNEY   THAT  LAND   AND   MINING  TITLES 

WERE  NOT  INVOLVED. 

Doctor  Bance,  the  attorney  for  the  company,  took  exceptions  to 
the  statement  of  Doctor  Paul.  He  said  the  issues  in  the  Warner  & 
Quinlan  suit  solely  involved  the  title  to  the  mine  "  Felicidad,"  and  in 
thje  case  at  bar  *4  the  mining  title  issued  to  the  New  York  and  Ber- 
mudez  Company,  which  gives  it  exclusive  ownership  over  the  lake 
of  asphalt,  is  not  a  title  which  is  discussed,  or  which  can  be  the  sub- 
ject of  discussion,  in  the  incident  of  sequestration,  or  in  the  principal 
suit  upon  which  said  incident  depends. 

LeorCs  inhibition  as  a  judge. — Doctor  Paul,  however,  withdrew 
from  the  case,  and  a  substitute  judge  was  called  in  his  place.  No  ex- 
ceptions can  be  taken  to  the  manner  of  his  withdrawal  or  to  the  rea- 
sons assigned  therefor. 

Dr.  Carlos  Leon,  one  of  the  judges,  also  announced  his  withdrawal 
from  the  case.  This  was  proper  enough,  for  he  evidently  was  preju- 
diced against  the  company.  He  had  been  its  counsel  for  many  years, 
but  he  abruptly  withdrew  from  the  Warner  &  Quinlan  case,  because, 
as  he  said,  the  company  would  not  pay  his  fees  in  addition  to  his  reg- 
ular monthly  salary.  He  sued  the  company  for  such  fees,  and  the 
court  to  which  he  appealed  decided  against  him.  He  had,  then,  a 
grievance,  real  or  supposed,  against  the  company,  and  he  manifested 
a  disposition  to  prejudge  the  case  and  to  prejudice  his  fellow-mem- 
bers of  the  court  by  the  manner  of  his  withdrawal  from  the  consid- 
eration of  this  appeal. 

He  made  a  statement  in  which  he  said  he  was  the  company's  coun- 
sel when  the  Executive  decree  of  January  4,  1898,  canceling  the  Ham- 
ilton contract  because  of  a  failure  to  comply  with  its  obligations  was 
published.  He,  as  counsel  for  the  company,  applied  to  this  same 
court  to  have  that  decree  set  aside.  And  at  the  same  time  he  "  in- 
formed the  company  of  the  advisability  of  entering  into  a  com- 
promise with  the  National  Government  in  order  to  avoid  liabilities 
to  which  the  non fulfilment  of  the  contract  might  give  rise." 

This  was  probably  true,  and  it  may  have  been  good  advice,  but  this 
was  not  the  proper  time  to  say  so.  It  was,  in  effect,  an  expression  of 
opinion  on  the  merits  of  the  case  and  the  unwarranted  injection  of 
his  testimony  into  the  record. 

Argument  of  counsel. — The  attorney -general  seems  to  have  made 
no  argument  on  the  hearing  of  this  appeal.  His  argument  before  the 
judge  of  first  instance  was  in  the  record.  He  contented  himself 
therewith. 

ARGUMENT  OF  BERMUDEZ   COMPANY  ON   APPEAL  IN   THE  SEQUESTRATION 

I8SUE. 

Doctor  Bailee  made  a  long  written  argument.  It  may  be  summar- 
ized as  follows:  The  judge  of  first  instance  had  said,  because  the 
contract  in  question  had  "  a  limited  durability,  an  onerous  character, 
and  contained  stipulations  about  a  fixed  price,"  it  had  the  character- 
istics of  a  lease.  The  same  characteristics  applied  to  notes,  mortgages, 
contracts  for  freight^  exchange,  transportation,  etc.,  all  of  which, 
according  to  the  decision  of  the  judge,  might  be  termed  leases  if 
occasion  required.    The  statement  that  by  confirming  the  sequestra- 
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tion  the  judge  of  first  instance  did  not  prejudice  the  issue  in  the  main 
suit  was  also  unsound.  The  fact  the  aefendant  had  offered  no  evi- 
dence was  not  significant,  because  the  evidence  of  the  plaintiff  was 
insufficient  to  maintain  the  suit. 

He  then  entered  upon  a  long  argument  wherein  he  attacked  the 
organic  law  of  the  court  which  allowed  the  judge  of  first  instance  to 
decide  cases.  It  should  be  noted  that  the  court  had  been  reorganized 
by  Congress  since  the  Warner  &  Quinlan  suit  was  decided.  Tne  new 
law  specially  authorized  the  judge  of  first  instance  to  decide  cases 
and  all  preliminary  questions  arising  therein.  This  law,  the  counsel 
asserted,  was  unconstitutional  and  most  of  his  argument  was  directed 
to  this  point.  Aside  from  this,  nothing  new  was  brought  out  in  the 
argument. 

DECISION   OF   COURT  ON   THE  SEQUESTRATION    ISSUE. 

\ 

On  February  15,  1905,  the  court  handed  down  its  opinion.  It 
recited  with  great  detail  every  step  taken,  every  pleading  filed,  the 
evidence  produced,  and  every  order  made  in  the  case.  It  decided  that 
the  judge  of  first  instance  had  authority  under  the  new  organic  law 
of  the  court  to  order  sequestration;  that  the  law  authorizing  the 
judge  to  decide  cases  was  regulatory  in  its  nature  and  was  not  in 
conflict  with  the  constitution. 

Also,  the  failure  of  the  judge  to  give  reasons  upon  which  he  based 
the  order  of  sequestration  was  not  an  error  sufficient  to  vitiate  the 
order.  In  declaring  the  formalities  of  the  law  had  boon  compile 
with  he  gave  sufficient  reasons*  The  rule  that  a  failure  to  give  reasons 
for  a  judgment  was  an  inherent  vice  applied  only  to  final  judgments 
and  not  to  interlocutory  orders  such  as  this  one  was. 

While  parties  were  at  liberty  to  enter  into  contracts,  it  was  onlj 
contracts  authorized  by  law  that  created  juridical  ties  and  had  the 
force  of  law.  The  intent  of  the  parties  and  their  construction  ot  a 
contract  were  not  the  only  means  of  interpretation. 

In  the  present  case  the  power  of  the  Government  limited  to  that 
of  administration,  as  provided  in  section  15,  article  13,  of  the  conj| 
tution,  the  subject-matter  of  the  contract,  its  duration,  and  stif 
tion  for  payment,  furnished  data  sufficient  to  determine  the  r 
of  the  contract ...     It  is  not  to  be  presumed  the  Government  inUx 
alienate  or  convey;  to  have  done  so  would  have  been  e< 

The  Judge  of  first  instance  acted  in  accordant 
taking  such  circumstances  into  consideration, 
fied  in  his  estimation  of  the  evidence  upon  whicj 
Article  368  of  the  Code  of  Civil  Procedure  ] 
tion  may  be  ordered  "at  any  stage  and  grade 
claimed  is  established,  even   though   j 
witnesses,  when  such  evidence  i 
Code;"  and  in  this  ease  audi  uvide 
finally  observed  the  company 
sition.     For  the  reasons  afc 

This  branch  of  the 
foregoing  derision,  i 
stance  for  a  hearing  r 
right  of  the  Govcriu] 
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ANSWER  OF  COMPANY  ON  MAIN  ISSUE — CANCELLATION  OF  CONTRACT. 

In  the  main  issue  the  defendant  company  had  filed  its  answer  on 
August  — ,  1904.  The  answer  is  a  lengthy  one  and  is  more  in  the 
nature  of  an  argument  on  the  interpretation  of  the  Hamilton  contract 
than  a  statement  of  facts.  This  style  of  pleading  seems  to  prevail  in 
the  courts  of  Venezuela. 

The  defendant  denied  all  the  allegations  in  the  complaint,  includ- 
ing both  statements  of  fact  and  conclusions  of  law. 

The  contract  was  not  a  lease;  the  parties  never  intended  it  to  be  a 
lease  or  so  construed  it.  Its  stipulations  can  not  be  adapted  to  the 
rules  or  consequences  of  a  lease,  either  in  form  or  substance. 

The  rights  granted  to  Hamilton  were  all  optional,  except  that  of 
exploration;  consequently  they  could  be  renounced.  It  was  hypo- 
thetical whether  any  of  those  rights,  except  that  of  exploration, 
would  be  exercised,  because  neither  of  the  parties  knew,  when  the 
contract  was  made,  whether  Hamilton  would  nnd  exploitable  products 
or,  if  he  did  find  them,  whether  it  would  be  convenient  or  advanta- 
geous to  him  to  exploit  them. 

The  argument  that  such  a  construction  of  the  contract  imposed  all 
the  burdens  on  one  party  and  gave  all  the  advantages  to  the  other 
was  not  sufficient  to  overcome  the  express  terms  of  the  contract.  If 
the  favored  party  derived  greater  profit  than  the  other,  it  was  due 
either  to  the  former's  superior  foresight  in  making  the  contract,  or  to 
his  labor  and  sacrifice  in  exploiting  the  business,  or  to  a  situation 
which  favored  him  by  reason  of  its  uncertainty  when  the  contract  was 
made. 

The  company  had  performed  all  of  its  obligations,  -  as  was  fully 
proved  by  the  official  declaration  of  the  minister  of  fomento,  on  July 
23,  1900,  wherein  was  stated  the  rights  acquired  by  the  companv  and 
the  preference  it  had  in  the  preemption  of  mines  and  wild  fands, 
which  resolution  was  made  on  the  petition  of  A.  H.  Carner  and  was 
published  in  the  Official  Gazette  July  25,  1900,  No.  7986. 

*The  default  on  tl\e  part  of  the  company  alleged  in  the  complaint 
was  the  failure  to  canalize  rivers  and  to  exploit  wood  and  other 
natural  products,  except  asphalt.  But,  by  the  contract,  no  time  was 
fixed  when  such  exploitation  should  commence.  From  their  nature 
time  was  required  to  execute  them.  They  could  not  be  considered 
obligations  demandable  until  judicial  authority  had  fixed  a  term  for 
their  performance  and  that  term  had  elapsed. 

These  alleged  obligations,  even  if  their  performance  should  have 
commenced- when  the  contract  was  made,  were  personal  obligations, 
and  engendered  personal  actions.  Twenty-one  years  had  elapsed 
since  they  accrued,  and  the  company  pleaded  the  limitations  pre- 
scribed by  the  Civil  Code. 

The  obligation  to  canalize  rivers  was  alternative  with  building  a 
railroad.  The  company  built  a  railroad;  therefore  it  had  discharged 
the  obligation. 

On  the  other  hand,  the  asphalt  lake  and  lands,  which  the  company 
holds  in  Guanoco,  etc.,  "do  not  belong  to  it  by  virtue  of  the  so-called 
Hamilton  contract,  which  is  the  subject-matter  of  this  suit,"  but  by 
virtue  of  titles  granted  to  it  by  the  Government  on  December  7  and 
14,  1888,  which  were  recorded,  etc.  It  was  true  the  remote  occasion 
of  those  titles  was  the  Hamilton  contract.  It  was  no  less  true  they 
had  their  immediate  causes  which  were  peculiar  to  them,  "these  being 
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titles  which  have  never  been  questioned,  and  are  not  susceptible  of  question 
in  the  present  suit" 

The  allegation  that  the  Government  in  making  this  contract  pro- 
posed thereby  to  foster  the  progress  of  the  State,  but  that  the  exploi- 
tation of  natural  products,  other  than  asphalt,  had  been  dormant  for 
twenty  years,  ana  the  Government  found  it  impossible  to  develop  it, 
because  of  this  contract,  was  groundless;  because  neither  of  the  par- 
ties to  the  contract  counted  on  enormous  capital,  or  indulged  in  any 
such  illusions.  The  Government  had  already  granted  an  infinite 
number  of  mining  and  wild-land  titles  in  the  aforesaid  State  since 
making  the  Hamilton  contract,  as  the  records,  both  Federal  and 
State,  would  abundantly  show. 

The  company  summoned  Horatio  R.  Hamilton,  then  residing  at 
Habana,  Cuba,  as  the  grantee  in  the  contract,  to  make  good  and 
to  indemnify  the  company  as  to  his  undertakings  in  the  contract. 

Wherefore  defendant  prayed  the  action  should  be  dismissed. 

EVIDENCE   ON    HEARING    OF   MAIN    ISSUE. 

Upon  the  hearing  of  this  case  the  Government  introduced  a  large 
amount  of  evidence,  consisting  of  documents,  testimony  of  witnesses, 
etc. 

The  documentary  evidence  largely  consisted  of  letters  from  Hamil- 
ton and  from  the  company  to  the  minister  of  fomento,  written  soon 
after  the  company  was  organized  and  began  work  under  the  contract, 
also  custom-house  reports  as  to  exportations  of  wood  and  asphalt, 
and  as  to  importation  by  the  company,  free  of  duty,  of  material, 
machinery,  and  supplies. 

Letters  from  citizens  of  the  State  of  Bermudez,  addressed  to  the 
minister  of  fomento,  and  resolutions  of  various  municipal  councils  in 
the  State  of  Bermudez  were  also  introduced.  These  resolutions  and 
letters  were  all  dated  in  1898,  and  were  evidently  sent  to  the  President 
of  the  Republic  as  expressions  on  the  part  of  the  inhabitants  of 
hostility  to  the  company.  They  were  protests  against  the  revocation 
of  the  decree  of  January  4,  1898,  issued  by  President  Crespo,  cancel- 
ing the  Hamilton  contract  for  nonperformance  of  the  obligations 
thereof,  which  decree  the  high  Federal  court,  as  hereinbefore  stated, 
afterwards  set  aside. 

These  resolutions  and  letters  were  all  of  the  same  tenor  and  effect, 
viz,  that  the  company  had  canalized  no  rivers;  had  exploited  no 
natural  products  of  the  forests,  and  would  not  allow  others  to  do 
so;  it  had  broken  its  contract;  now  that  the  contract  was  canceled 
a  new  industrial  life  would  come  to  the  State,  etc. ;  and  the  action  of 
the  President  in  canceling  the  contract  was  highly  commended. 

This  so-called  evidence  was  certainly  inadmissible  under  any  rule 
of  evidence  known  to  the  courts  of  our  country.  They  were  ex  parte 
declarations  made  years  before  the  suit  in  question  was  begun ;  they 
showed  no  actual  knowledge  of  the  facts  therein  asserted;  and 
they  were  evidently  adopted  in  obedience  to  official  instructions  or 
as  the  result  of  a  propaganda  carried  on  against  the  company  by 
some  adverse  party  in  interest.  But  they  were  admitted  in  evidence 
without  objection  on  the  part  of  the  defendant  company,  and  no 
complaint  thereto  can  now  be  sustained. 

The  depositions  of  many  witnesses  from  different  parts  of  the 
State  of  Bermudez  were  read  in  evidence,  which  were  taken  under 
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letters  interrogatory  regularly  issued.  Some  of  these  depositions 
abounded  in  expressions  of  opinion,  conclusions  of  fact,  hearsay 
statements,  etc.,  and  most  of  them  related  to  the  early  shipments  of 
asphalt  and  to  the  vessels  in  which  such  shipments  were  made.  No 
objection  was  made  to  these  depositions  or  to  the  hearsay  statements 
therein  made,  no  question  of  competency  or  materiality  was  raised, 
and  everything  offered  in  evidence  by  either  side  was  admitted  in 
the  most  liberal  way. 

Report  of  engineers. — The  commission  of  engineers  appointed  by 
the  court  made  a  report  on  December  17,  1904.  They  said  they 
visited  the  rivers  Cano  Colorado  and  Guarapiche.  Tney  stated, 
what  I  understand  to  be  the  fact,  these  two  rivers  are  really  one 
river.  It  empties  into  the  St.  Francis  River.  From  this  point  of 
confluence  up  to  a  little  town  called  Cano  Colorado  the  river  is 
called  by  the  latter  name;  from  there  on  to  Maturin,  and  up  to  its 
headwaters,  it  is  called  the  Guarapiche. 

These  engineers  reported  they  had  surveyed  the  river  from  its  con- 
fluence with  the  St.  Francis  up  to  Maturin.  They  found  no  indica- 
tions of  any  canalization  ever  having  been  done.  The  river  was  in  a 
Erimitive  state;  wherefore  they  were  able  to  say  no  canalization 
ad  ever  been  done,  as  required  by  the  additional  articles  to  the 
Hamilton  contract. 

Defendant's  evidence. — The  evidence  of  the  defendant  was  slight 
and  of  little  or  no  consequence.  Some  depositions  of  witnesses,  resi- 
dents of  the  locality  where  the  asphalt  lake  is  located,  were  taken 
and  read,  which  tended  tp  show  that  Hamilton,  soon  after  the  com- 
pany commenced  work,  appointed  agents  in  different  parts  of  the 
State.  Some  of  these  agents  made  contracts  for  the  company  for  cut- 
ting wood,  furnishing  supplies,  etc. 

A  contract  was  introduced  dated  February  12,  1886,  between  the 
company  and  one  Cornelius  F.  O'Brien,  wherein  the  latter  agreed  to 
cut  wood  of  various  kinds  for  the  company. 

The  depositions  of  several  witnesses  were  read,  which  were  to  the 
effect  that  in  the  years  1886,  1887,  and  1888  the  company  exported 
to  Trinidad  wood  of  different  kinds,  such  as  railroad  ties,  mahogany, 
rosewood,  red  mangle,  campeche,  red  cedar,  leopard  wood,  etc. 

A  report  from  Hamilton  to  the  company  was  identified  and  read. 
This  report  was  not  dated,  but  it  was  evidently  written  in  the  begin- 
ning of  the  company's  operations.  It  was  an  extended  r&um6  of 
the  work  done  and  in  progress  and  of  the  exploration  made.  It 
throws  some  light  on  the  issues  in  this  case,  and  further  reference 
thereto  will  be  hereafter  made. 

The  foregoing  was  substantially  all  the  evidence  offered  by  either 
side.  The  argument  of  counsel  then  followed.  Much  of  the  argu- 
ment on  both  sides  was  taken  up  with  the  discussion  of  the  organiza- 
tion of  the  court  and  the  jurisdiction  of  the  judge  of  first  instance. 

ARGUMENT   OF   ATTORNEY   FOR    BERMUDEZ   COMPANY. 

The  attorney  for  the  defendant  opened  his  argument  with  the  state- 
ment that  the  subject  of  discussion  was  necessarily  one  of  law;  the 
unpleasant  task  of  discussing  disputed  facts  was  unnecessary. 

36568— S.  Doc.  413,  60-1 14 
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A  large  part  of  his  argument  was  addressed  to  the  question  whether 
or  not  the  Hamilton  contract  was  a  lease.  He  contended  this  aues- 
tion  was  not  properly  debatable  in  the  sequestration  proceeding, 
though  it  had  keen  therein  incidentally  referred  to.  The  judgment 
of  the  court  in  that  instance  was  not,  therefore,  conclusive;  the  ques- 
tion was  still  open  for  debate  and  final  decision. 
ps  .The  section  of  the  code  on  which  the  attorney-general  relied  as  author- 
ity for  sequestration  authorized  the  sequestration  of  the  thing  leased, 
while  in  tnis  case  property  had  been  seized  which  was  in  no  sense  the 
subject  of  the  lease. 

He  said  the  Hamilton  contract  simply  gave  him  the  privilege  to 
explore  the  wild  lands  of  the  State  of  Bermudez.  If  he  found  natural 
products  which  could  be  used  for  industrial  purposes  and  with  com- 
mercial advantage  to  him,  he  could,  if  he  saw  fit,  so  use  them  by  pay- 
ing the  prescribed  tax  thereon.  If  he  failed  to  make  explorations 
within  six  months,  he  lost  the  contract. 

He  said  article  1487  of  the  Civil  Code  of  1881  defined  a  lease  as 
follows: 

A  lease  of  things  is  a  contract  in  which  one  of  the  parties  binds  himself  to  cause 
the  other  party  to  enjoy  a  certain  thing  for  a  certain  time,  in  consideration  of  a  fixed 
price,  which  the  latter  binds  himself  to  pay. 

Therefore  the  obligation  of  the  lessor  was  to  deliver  the  thing  leased 
to  the  lessee.  In  this  case  the  Government  never  delivered  wild  lands 
to  Hamilton  or  to  the  company.  Neither  the  national  nor  the  State 
authorities  knew  what  wild  lands  existed  in  that  territory.  An  effort 
had  frequently  been  made  by  different  administrations  to  distinguish 
wild  lands  from  private  lands  for  the  purpose  of  taxation,  but  without 
success.  The  mere  delivery  of  a  lease  or  a  deed  was  not  suilicient; 
no  lands  were  described,  no  boundaries  were  given,  or  other  identifi- 
cation made. 

An  incident  to  a  lease  was  an  obligation  to  maintain  the  lessee  in 
the  quiet  enjoyment  of  the  leased  property.  But  on  this  case  both 
federal  and  State  authorities  had  freely  sold  the  wild  lands  and  the 
natural  products  thereof,  and  had  granted  mining  concessions,  etc., 
all  in  the  State  of  Bermudez,  without  reference  to  or  respect  for  the 
Hamilton  contract,  as  evidenced  by  official  gazettes,  public  registries, 
compilations  of  laws,  decrees,  etc. 

The  determination  of  a  rental  to  be  paid  was  a  necessary  element 
of  a  lease.  In  this  case  no  fixed  rental  was  prescribed.  It  could  not 
have  been  known  whether  any  of  the  products  named  in  the  contract 
could  be  found  Suppose  neither  asphalt,  wood,  nor  any  of  the  other 
enumerated  natural  products  had  been  found;  or,  if  found,  suppose 
they  were  of  such  bad  quality  or  the  expense  of  getting  them  to 
market  was  so  great  that  they  could  not  be  marketed;  yet  Hamilton 
or  his  assignee  could  have  taken  from  these  lands  parasites,  vegetable 
woods,  textile,  or  other  industrial  fibers,  not  enumerated  in  the  con- 
tract but  comprehended  in  the  term  " natural  products/7  for  the  full 
term  of  twenty-five  years  and  would  not  have  been  liable  to  pay  any 
duty  thereon,  because  the  contract  specified  no  duty  therefor.  In 
such  a  case  the  rental  named  in  this  contract  would  disappear.  In 
fact  the  contract  provided  for  no  rental ;  the  amounts  to  be  paid  were 
taxes. 
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According  to  article  1489  of  the  Civil  Code  of  1881,  real  estate 
could  not  be  leased  for  more  than  fifteen  years.  The  term  of  this 
contract  was  twenty-five  years;  and  on  July  23,  1900,  seventeen 
years  after  this  contract  was  made,  the  minister  of  fomento  in  a 
decree  declared  the  contract  was  still  in  force  and  the  company 
could  exercise  all  the  rights  therein  granted  at  any  time  within  the 
term  thereof.     The  aforesaid  minister  was  now  a  member  of  the  court. 

The  agreement  was  of  uncertain  realization  in  its  inception.  The 
purpose  of  the  Government  was  to  have  the  region  m  question 
explored.  If  valuable  natural  products  were  found  and  could  be 
profitably  developed,  thejr  would  furnish  a  source  of  wealth  after 
the  twenty-five  years  expired.  The  enterprises  thus  started  would 
attract  population,  excite  industrial  movement,  make  opening  of 
ways  of  communication  necessary,  increase  importations,  also  the 
receipts  of  the  treasury. 

The  attorney-general  said  these  benefits  have  not  been  realized. 
If  that  was  true,  it  was  due  to  the  insecure  nature  of  the  contract; 
to  the  difficulties  incident  to  the  development  of  the  products,  except 
asphalt,  which  made  them  too  costly;  to  well-known  political  con- 
ditions, and  to  the  fact  the  company  was  not  bound  to  develop 
industries  which  were  not  profitable.  Hamilton,  in  effect,  said:  "If 
I  find  natural  products,  the  development  of  which  is  profitable  to  me. 
I  will  develop  them,  but  not  beyond  the  term  of  twenty-five  years." 

The  decree  of  the  minister  of  fomento  of  July  23,  1900,  was  recited 
in  full  and  relied  upon  as  an  acknowledgment  by  the  Government  of 
the  fulfillment  of  the  contract  and  of  the  continuance  of  the  company's 
rights  thereunder. 

If  the  obligation  to  channel  rivers  ever  really  existed,  then  the 
contract  specified  no  time  in  which  the  work  was  to  begin.  The  six 
months'  period  applied  only  to  the  explorations  that  were  to  be  made. 
When  they  were  finished,  the  company  was  then  free  to  select  the 
branch  of  the  work  it  found  most  expedient  and  profitable. 

But  the  contract  to  channel  rivers  never  existed.  The  additional 
article  providing  therefor  was  never  approved  by  Congress,  a  requi- 
site essential  to  the  creation  of  a  binding  contract.  To  meet  this 
objection  the  attorney-general  referred  to  the  yearbook  of  the  min- 
ister of  fomento,  which  was  reported  to  Congress  in  1885,  which  con- 
tained a  r6sum6  of  executive  transactions  performed  through  the 
medium  of  his  department  in  the  years  1884  and  1885  and  in  which 
a  reference  was  made  to  the  additional  articles  of  May  30,  1884, 
entered  into  with  Hamilton,  in  reference  to  channeling  rivers.  Con- 
gress passed  a  general  resolution  approving  this  omnibus  report.  And 
this?  the  attorney-general  claimed,  was  a  sufficient  ratification  of  the 
additional  articles  aforesaid. 

It  was  admitted  the  original  Hamilton  contract  was  submitted  to 
Congress;  that  the  latter  body  took  action  thereon  in  the  way  of  a 
formal  legislative  enactment,  wliich  gave  the  contract  the  force  and 
effect  of  a  public  law.  But  the  resolution  referred  to  had  none  of  the 
characteristics  of  a  legal  enactment,  it  was  not  adopted  in  the  manner 
prescribed  by  the  constitution  for  the  enactment  of  laws,  and  therefore 
never  received  the  approval  by  Congress  necessary  to  make  it  a 
binding  obligation. 
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ARGUMENT   OF   ATTORNEY-GENERAL. 

The  attorney-general  in  his  argument  said  the  question  whether  or 
not  the  Hamilton  contract  was  a  lease  had  already  been  discussed  in 
the  sequestration  proceeding  and  the  court  had  passed  thereon.  At 
the  same  time  he  deemed  it  proper  to  offer  some  further  reasons  which 
supported  him  in  making  this  classification  of  the  contract. 

There  was  a  political  reason  to  be  considered,  and  that  was  the  inca- 
pacity of  the  National  Government  when  dealing  with  wild  lands  and 
their  natural  products  to  make  any  other  kind  of  a  contract  than  a 
lease.  The  Government  was,  and  still  is,  simply  an  administrator  of 
the  wild  lands,  the  ownership  of  which  is  vested  in  the  several  States 
of  the  Federation.  It  could  not,  therefore,  be  presumed  the  intention 
of  the  Government  was  to  violate  the  constitution  or  to  execute  a 
contract  not  authorized  thereby. 

He  repeated  his  former  statement  as  to  the  characteristics  of  the 
contract  which  identified  it  with  a  lease.  Under  the  constitution  in 
force  at  the  time  the  contract  was  made  there  were  no  export  duties. 
The  fact  that  Hamilton  agreed  to  pay  duties  on  the  products  exported 
could  be  considered  only  as  a  means  of  measuring  the  compensation 
to  be  paid  to  the  Government  as  lessor. 

He  denied  that  the  characterization  of  the  contract  as  a  lease  had 
been  done  in  an  arbitrary  manner  or  for  the  purpose  of  obtaining 
sequestration.  He  had  applied  to  the  contract,  in  denominating  it 
a  lease,  only  the  ordinary  principles  and  rules  of  interpretation  uni- 
versally recognized  by  the  civil  law. 

The  question  aforesaid  was,  however,  of  little  interest  at  that 
time,  because  the  immediate  issue  before  the  court  was  whether  or 
not  the  company  had  complied  with  the  terms  of  its  contract,  what- 
ever its  proper  name  might  be,  and  whether  or  not  the  dissolution 
thereof  should  be  adjudicated. 

It  was  contended  by  the  defendant  that  the  rights  granted  Hamil- 
ton by  the  contract  were  optional  with  him,  except  that  of  explora- 
tion; that  he  could  renounce  any  of  the  privileges  granted,  because 
neither  of  the  contracting  parties  at  that  time  had  any  assurance 
that  Hamilton,  on  exploration,  would  find  natural  products  which 
could  be  profitably  developed. 

The  defendant  insisted  that  the  contract  granted  simply  rights 
which  involved  no  corresponding  obligations.  If  this  construction 
was  correct,  he  did  not  understand  why  the  defendant  conceded  that 
the  right  to  explore  was  obligatory.  There  was  no  more  obligation 
in  the  contract  to  explore  than  there  was  to  exploit  if  the  exploration 
resulted  in  the  discovery  of  exploitable  products.  The  contract  was 
in  every  sense  a  bilateral  one.  It  contained  reciprocal  obligations 
which  applied  generally  to  all  the  rights  and  privileges  granted, 
from  the  performance  of  which  the  Government  expected  to  derive 
advantages,  which  were  the  consideration  for  the  contract.  Ham- 
ilton bound  himself  to  begin  the  execution  of  the  contract  within  a 
specified  time,  and  such  obligation  excluded  the  idea  that  he  was 
to  execute  only  such  parts  of  the  contract  as  best  suited  his  conven- 
ience. 

The  obligation  to  channel  one  or  more  rivers  of  the  State  was  a 
formal  obligation  on  the  part  of  Hamilton,  and  it  had  been  clearly 
proved  that  neither  he  nor  his  assigns  ever  performed  the  same.  To 
say  that  the  obligation  to  channel  rivers  was  simply  an  optional 
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right  conferred  upon  Hamilton,  renounceable  at  his  will,  was  an 
absurd  interpretation.     He  was  bound  to  begin  the  execution  of  that 

Rart  of  the  contract,  as  well  as  all  other  parts,  within  six  months 
•om  the  date  on  which  the  same  should  be  approved  by  the  federal 
council.  The  obligation  to  be  performed  was  not  predicated  upon 
any  uncertain  event;  it  was  not  qualified  by  any  conditions  and 
involved  no  uncertainties,  because  it  was  then  a  well-known  fact  that 
the  deposit  of  asphalt  existed  in  the  territory  named.  To  show  that 
Hamilton  was  left  free  to  execute  the  contract  or  not,  as  he  saw  fit, 
would  bring  it  within  the  provision  of  article  1134  of  the  civil  code 
then  in  force,  equivalent  to  article  1107  of  the  code  of  1881,  wherein 
it  was  stated: 

An  obligation  contracted  under  a  condition  which  makes  it  depend  purely  on  the 
will  of  the  obligee  is  null. 

The  defendant  claimed  it  had  fully  performed  the  contract  and 
that  such  performance  was  proven  by  official  declaration  of  the 
minister  of  romento  on  the  23d  of  July,  1900,  as  evidenced  by  a  decree 
of  that  minister,  wherein  it  was  declared  the  company  had  not  only 
performed  the  contract,  but  had  preferential  right  to  the  denuncia- 
tion of  mines  and  wild  lands. 

Under  the  constitution  ministers  were  only  the  legal  organs  of  the 
President,  and  their  powers  were  restricted  to  such  acts  as  conform 
to  the  constitution  and  laws,  and  not  otherwise. 

It  does  not  appear  that  the  minister  of  fomento  made  the  afore- 
said declaration  pursuant  to  any  instructions  received  from  the  Presi- 
dent;  nor  did  the  nature  of  his  functions,  as  prescribed  by  law,  au- 
thorize him  to  make  any  such  declaration.  It  amounted  simply  to 
the  expression  of  a  personal  opinion  on  the  part  of  that  officer  and 
had  no  other  virtue  or  effect.  It  was  contrary  to  the  facts  and  did 
not  estop  the  Government  from  proving  that  the  contract  had  never 
been  complied  with. 

It  was  contended  by  the  defendant  that  the  contract  fixed  no  time, 
beyond  that  of  exploration,  for  beginning  the  work  of  channeling 
rivers  and  developing  the  natural  products  of  the  wild  lands;  and 
a  default  in  that  respect  could  not  be  maintained  until  after  it  had 
been  judicially  determined  when  the  performance  of  the  obligations 
should  begin.  The  reasonable  construction  of  the  contract  required 
the  company  to  begin  the  development  of  the  natural  products  after 
sufficient  time  was  allowed  for  making  preliminary  exploration ;  and 
the  obligation  to  channel  rivers  was  to  begin  within  six  months  after 
the  approval  of  the  contract  by  the  federal  council,  unless  it  was 
extended,  in  the  discretion  of  the  Government. 

The  defendant  claimed  that  if  the  execution  of  the  obligations  of 
the  contract  was  to  begin  immediately  after  the  execution  of  the 
same,  then  all  the  obligations  were  of  a  personal  nature  and  generated 
personal  action,  which  should  have  been  begun  for  any  default  within 
the  period  of  limitations  prescribed  by  the  code,  to  wit,  twenty  years; 
and  that  the  plaintiff  admitted  in  the  complaint  twenty-one  years  had 
elapsed  since  these  actions  matured. 

The  plea  of  limitations  had  no  standing,  because  the  obligations 
undertaken  by  Hamilton  were  continuous  ones  for  the  term  of 
twenty-five  years.  Aside  from  that,  it  appeared  the  Government,  at 
Hamilton's  request,  granted  him  an  extension  of  time  for  beginning 
the  operations,  the  last  of  which  expired  in  October,  1886. 
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When  the  present  action  for  dissolution  was  commenced  twenty 
years  from  the  expiration  of  such  extensions  had  not  expired.  If 
the  channeling  of  the  Guarapiche  River  was  prevented  by  insuperable 
difficulties,  the  company  might  absolve  itself  from  such  obligation  by 
proving  such  facts;  but  no  such  proof  had  been  offered.  The  claim 
that  the  obligation  to  channel  this  river  was  not  legally  imposed 
upon  the  company  was  now  made  for  the  first  time.  From  the 
various  documents  introduced  in  evidence  it  was  apparent  the  com- 
pany, on  entering  upon  the  performance  of  the  contract,  recognized 
its  obligations  in  that  respect  and  expressly  assumed  the  same. 

The  company  alleged  that  the  asphalt  lake  and  lands  did  not 
belong  to  it  by  virtue  of  the  Hamilton  contract,  but  by  virtue  of 
titles  legally  granted  to  it  by  the  Government  on  the  7th  and  14th 
days  of  December,  1888.  If  the  company  could  show  titles  other  than 
those  conferred  on  it  by  the  Hamilton  contract,  the  opportunity 
would  arrive  to  present  them,  and  when  it  did  arrive  that  would  be 
the  time  to  discuss  and  judge  of  their  value.  In  this  case  the  Gov- 
ernment asked  for  the  dissolution  of  the  contract,  whicn  appeared  to 
be  the  origin  of  all  the  rights  and  obligations  of  the  company.  When 
the  judgment  rendered  m  this  case  is  to  be  executed,  then  would  be 
the  proper  moment  to  discuss  the  questions  of  the  alleged  titles. 

For  trie  present,  it  was  sufficient  to  observe  that  the  judgment  given 
in  the  case  of  Warner  et  al.  against  the  Bermudez  Company  declared 
the  Hamilton  contract  created  for  twenty-five  years  a  special  situa- 
tion for  the  development  of  asphalt  and  other  natural  products  in  the 
territory  named,  and  that  the  right  of  such  development  was  vested 
solely  in  the  Bermudez  Company  under  the  contract  in  question. 

Tlie  land  and  mining  titles  referred  to  were  originally  granted  to 
A.  Howard  Carner;  and  therein  was  a  defect  which  vitiated  them, 
as  they  were  granted  in  violation  of  the  Hamilton  contract,  which 
had  the  force  of  a  public  law.  The  fact  that  the  titles  were  vested 
in  Carner  was  proven  by  the  further  fact  that  it  was  considered 
necessary,  in  order  to  vest  the  titles  in  the  Bermudez  Company,  to 
have  Carner  and  his  wife  convey  the  same  to  the  company. 

The  right  of  rescission  was  always  implied  in  a  bilateral  contract 
when  one  of  the  parties  did  not  fulfill  his  obligation.  The  party  in 
whose  favor  the  obligation  existed  had  the  right  of  election  either 
to  compel  the  other  party  to  perform  the  contract  or  to  call  for  its 
dissolution,  with  payment  of  loss  and  damages  incurred.  In  the 
present  case  the  Government  had  proven  the  failure  on  the  part  of 
the  company  to  perform  its  obligations;  it  was  therefore  the  right 
of  the  nation  to  ask  for  a  dissolution  of  the  contract. 

When  the  extent  and  advantages  given  by  the  Hamilton  contract 
were  considered,  the  supposition  was  justified  fhat  the  Government 
had  a  right  to  expect  tne  investment  of  sufficient  capital  for  the 
development  of  the  enterprises;  that  the  same  would  result  in  the 
material  and  moral  progress  desired  covered  by  the  concession.  But 
the  existence  of  the  contract  and  the  conduct  of  the  company  had 
impeded  the  development  of  the  natural  products  of  the  State  other 
than  asphalt. 

The  defendant  might  have  excused  itself  from  this  alleged  default. 

if  it  had  proven  that  in  the  territory  named  there  were  no  natural 

products,  other  than  asphalt,  capable  of  development,  or  that  their 

development  would  have  been  difficult  or  prejudicial  to  the  interests 
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of  the  company.  But  nothing  of  that  kind  had  been  shown.  On 
the  contrary,  it  appeared  that  Hamilton  and  his  assignee  began  the 
development  and  exportation  of  timber,  asphalt,  and  other  products; 
but  on  discovering  that  the  asphalt  promised  more  profit,  it  abandoned 
the  fulfilment  of  the  other  obligations. 

The  fact  the  Government  had  subsequently  granted  other  conces- 
sions in  the  same  territory  amounted  to  nothing  because  it  was  not 
shown  that  the  concessionaires  in  such  cases  had  done  anything 
toward  the  execution  of  the  same,  because  the  existence  of  the  Hamil- 
ton contract  endangered  any  investment  of  capital  made  in  that 
behalf. 

•      DECISION    OF   JUDGE    OF   FIRST   INSTANCE. 

On  May  20,  1905,  the  judge  of  first  instance  rendered  his  decision 
in  a  very  lengthy  opinion,  in  which  he  fully  reviewed  the  history  of 
the  case.  He  reviewed  the  claims  or  contentions  of  both  parties  and 
the  evidence  introduced.  The  substance  of  the  decision  may  be  stated 
as  follows: 

The  Hamilton  contract  was  bilateral ;  mutual  benefits  were  therein   > 

fiven  and  like  obligations  assumed.  The  additional  articles  of  Octo- 
er  19,  1883,  and  May  30,  1884,  were  made  a  part  of  the  original  con- 
tract. They  were  recognized  as  such  and  assumed  by  the  company* 
The  obligations  of  a  contract  must  be  performed.  The  evidence 
showed  the  company  had  limited  its  performance  to  the  exploitation 
of  asphalt  and  nad  neglected  to  perform  the  other  obligations  as- 
sumed by  it  in  the  contract. 

The  certificate  of  the  minister  of  f  omen  to  of  July  13,  1900,  could 
not  overcome  the  evidence  in  the  case.  Such  certificate  was  not  based 
on  facts,  as  the  evidence  showed,  and  could  not  be  invoked  to  pre- 
vent the  Government  disputing  the  statements  therein  made.  It 
was  without  legal  authority;  it  amounted  to  no  more  than  an  ex- 
pression of  the  individual  opinion  of  the  minister. 

The  obligation  to  canalize  rivers  was  expressly  assumed  by  the 
company.  For  that  work  "the  Government  intended  to  pay  by  grant- 
ing him  (Hamilton)  the  'exclusive  right  of  navigating  the  rivers  he 
might  canalize.'  "  This  obligation  had  not  been  performed,  and  was 
clearly  shown  by  the  evidence  and  admitted  by  tne  defendant.  The 
obligation  was  not  in  the  alternative,  which  could  be  satisfied  by 
building  a  railroad.  If  the  company  had  built  a  railroad,  it  would 
have  had  the  same  exclusive  rignt  to  charge  for  the  traffic  thereon; 
but  it  would  not  be  thereby  released  from  its  obligation  to  canalize 
rivers  or  have  acquired  any  right  to  navigation  thereon. 

The  issue  before  the  court  was  whether  or  not  the  contract  should 
be  canceled.  In  the  consideration  of  that  question  it  was  immaterial 
whether  the  contract  was  a  lease  or  not.  A  lease  was  a  contract 
wherein  one  of  the  parties  granted  to  the  other  the  right  to  enjoy 
a  thing  for  a  certain  time  and  for  a  determinate  price.  (Art. 
1487,  Civil  Code,  1881.)  These  conditions  were  present  in  the  Hamil- 
ton contract.  The  Government  granted  to  Hamilton  the  right  of 
exploration,  exploitation,  and  navigation  for  a  given  term  and  for  a 
compensation  to  be  determined  in  the  manner  specified.  The  con- 
tract, then,  had  the  character  of  a  lease. 

Article  1489  of  the  Civil  Code  of  1881  allowed  leases  of  uncul- 
tivated lands  for  more  than  fifteen  years,  but  xvot  iox  \wo?fc  \>wkwSA\?5 
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years.  The  Government  granted  the  streams  and  rivers  and  the 
forests  on  the  wild  lands  of  the  State.  But  the  company  had  not 
exploited  the  forests  or  canalized  the  rivers.  The  Government  had 
performed  its  obligations;  the  lessee  had  limited  its  performance  to 
only  a  part  of  its  obligations. 

It  was  contended  that  the  additional  articles  which  required  the 
canalization  of  rivers  were  not  legal,  because  not  properly  approved 
by  Congress.  These  articles  did  not  vary  or  conflict  with  the  original 
contract;  they  were  only  supplementary  thereto.  The  original  con- 
tract was  approved  by  Congress  in  1884.  The  minister  or  f omen  to 
reported  the  supplementary  articles  to  Congress  in  1885.  In  this 
report  the  attention  of  Congress  was  specially  called  thereto,  and 
that  body  approved  the  execution  of  the  same,  along  with  the  entire 
report.  The  articles  were  therefore  legally  celebrated  as  a  contract. 
The  company  so  recognized  them,  and  assumed  their  performance. 
They  were  only  accessory  to  a  contract  previously  adopted  by  formal 
Congressional  enactment;  their  adoption  did  not  require  the  same 
formality  of  Congressional  procedure. 

The  ninth  article  of  the  contract  required  the  company  to  begin 
the  execution  thereof  within  six  months  after  the  date  of  its  approval 
by  the  federal  council.  On  several  occasions  this  term  was  extended, 
but  up  to  the  present  time  the  company  has  not  performed  the  obli- 

fation  assumed  in  the  first  article  or  in  the  second  additional  articles. 
To  judicial  determination  of  the  time  wherein  the  performance  of  the 
contract  was  to  be  commenced  was  required,  as  in  contracts  wherein 
no  time  is  named,  because  in  this  contract  the  parties  by  the  ninth 
article  fixed  the  time.  The  terms  l  l  exploration  and  l '  exploitation  " 
were  both  embraced  within  the  obligation  "to  begin  the  execution  of 
the  con  tract.' ' 

The  statute  of  limitation  can  not  be  invoked.  The  term  of  the 
contract  was  twenty-five  years.  The  statute  did  not  apply  until  that 
term  expired.  In  any  case,  twenty  years  have  not  elapsed  since  the 
last  extension  expired. — April,  1886. 

For  these  reasons  the  contract  was  adjudged  dissolved  and  the 
company  was  ordered  to  pay  damages  as  may  be  determined  by  just 
Appraisers. 

THE    BERMUDEZ    COMPANY   APPEALS. 

Appeal  to  high  federal  and  cassation  court. — On  May  26,  1905,  the 
company  prayed  an  appeal.  On  June  2  the  appeal  was  granted.  On 
June  12  the  record  was  filed  in  the  appellate  court.  On  August  3  the 
case  was  set  down  for  argument.  The  attorney-general  filea  his  argu- 
ment made  in  the  court  oelow.  The  attorney  for  the  defendant  filed 
another  written  argument. 

Nothing  particularly  new  was  developed  in  the  argument  of  defend- 
ant's counsel  except  in  reference  to  what  is  called  the  Pinelli  contract, 
to  which  I  will  hereafter  refer. 

Decision  of  the  court. — On  August  7,  1905,  the  court  handed  down 
an  opinion  wherein  it  affirmed  the  decision  of  the  court  below. 
Nothing  new  was  disclosed  by  this  opinion.  It  followed  the  line  of 
argument  adopted  by  the  jud^e  of  first  instance,  and  a  recapitulation 
of  the  points  discussed  or  of  the  reasons  given  for  the  decision  is 
unnecessary. 


WRONGS  DONE  AMERICAN   CITIZENS  BY  VENEZUELA.  217 

REVOLUTIONARY   SUIT. 

On  September  22,  1904,  the  Government  began  a  civil  suit  in  the 
courts  against  the  company  to  recover  damages,  because,  it  was 
alleged,  the  company,  through  its  officers  and  agents,  had  supplied 
funds  for  and  given  aid  to  the  revolution  of  1901,  led  by  General  Matos, 
and  thereby  inflicted  great  financial  loss  upon  the  Government. 

This  action  is  apparently  based  upon  article  1122  of  the  Civil  Code 
of  Venezuela,  which  reads  as  follows: 

Every  act  Whatever  of  man  that  causes  damage  to  another  obliges  him  by  whose 
fault  it  happened  to  repair  it. . 

And  the  attorney-general,  also,  in  his  argument  before  the  court, 
cited  article  1123  of  the  Civil  Code  in  support  of  the  action,  which 
reads  as  follows: 

Everyone  is  responsible  for  the  injury  he  has  caused  not  only  by  his  act,  but  also 
by  his  negligence  or  carelessness. 

The  company  filed  exceptions  to  the  complaint,  which  were  in  the 
nature  of  a  demurrer,  and  the  same  were  argued  at  great  length,  but 
were  finally  overruled,  on  December  9,  1904,  by  the  judge  of  first 
instance.  An  appeal  Was  taken  by  the  company  to  the  superior  court 
for  the  first  district,  and  on  March  14,  1905,  the  decision  of  the  lower 
court  was  affirmed. 

The  company  thereupon  filed  an  answer  wherein  it  denied  the  facts 
alleged  in  the  complaint,  and  further  asserted  that  even  if  the  facts 
were  true  the  company  was  not  responsible  for  the  action  of  its 
officers  and  agents. 

When  I  was  in  Venezuela  considerable  testimony  had  been  taken 
in  that  country,  also  in  Trinidad  and  other  places.  So  much  of  the 
evidence  as  I  examined  was  very  contradictors  and  unsatisfactory 
so  far  as  proving  the  allegations  of  fact  made  in  the  complaint. 
But  after  my  return  the  testimony  of  some  important  witnesses  was 
taken  in  New  York  under  letters  rogatory  issued  from  the  court  in 
Venezuela.  Among  other  witnesses  who  testified  were  Gen.  Francis 
V.  Greene  and  Gen.  Avery  D.  Andrews.  The  former  was  the  president 
of  the  National  Asphalt  Company  during  the  year  1901  and  the  latter 
was  the  second  vice-president. 

General  Andrews  practically  admitted  that  in  the  summer  of  1901 
General  Matos  arrived  in  New  York  and  called  upon  the  officers  of 
the  National  Asphalt  Company,  and  after  disclosing  his  plans  and 
stating  that  all  tne  discordant  elements  of  Venezuela  opposed  to  the 
existing  Government  were  united  under  his  control,  he  solicited  a 
contribution  from  the  company  in  aid  of  his  revolutionary  plans. 
The  officers  of  the  company,  feeling  that  the  Bermudez  Company  had 
been  the  victim  of  a  conspiracy  on  the  part  of  the  Government  of 
Venezuela  and  had  been  subjected  to  grievous  litigation  and  great 
expense  in  the  defense  of  its  rights,  and  feeling  a  profound  distrust 
of  the  existing  Government,  after  some  consideration  gave  General 
Matos  $100,000,  and  subsequently  made  him  two  additional  payments 
of  $15,000,  the  total  aggregating  $130,000.  The  first  payment  was 
made  in  November,  1901,  and  the  last  two  in  December  of  the  same 
year. 

General  Greene  testified  that  he  was  in  Europe  when  the  arrange- 
ment to  pay  this  money  was  made  and  knew  wotYvrn^  ol  *\V  wcsXSv Aas» 
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return.  When  he  first  learned  of  it,  he  expressed  his  dissent  from 
the  policy  adopted  in  this  particular  instance.  At  the  same  time 
his  testimony  was  corroborative  of  the  fact  that  financial  assistance 
to  the  Matos  revolution  had  been  given. 

Soon  after  these  payments  were  made  General  Matos  appeared  off 
the  coast  of  Venezuela  in  an  armed  steamer,  popularly  known  as  the 
Ban  Righ.  The  revolt  then  became  active  in  different  parts  of  the 
country,  and  particularly  in  the  section  where  the  properties  of  the 
Bermudez  Company  are  located.  It  was  a  revolution  which  came 
very  near  succeeding.  A  destructive  war  continued  for  some  time 
thereafter  until  the  battle  of  La  Victoria  was  fought,  in  the  latter 

8 art  of  October  or  the  first  part  of  November,  1902,  wnerein  General 
astro,  at  the  head  of  the  Government  forces,  was  successful,  the 
revolutionary  forces  were  withdrawn,  and  General  Matos  fled  the 
country.  A  desultory  warfare  was  continued  in  different  parts  of 
the  country  until  about  June,  1903,  when  it  is  stated  General  Matos 
issued  a  manifesto  declaring  the  war  at  an  end. 

It  is  charged  that  General  Matos  used  the  money  contributed  by 
the  company  for  the  purchase  of  the  aforesaid  steamer,  although 
General  Andrews  insisted  in  his  testimony  that  he  had  no  knowledge  of 
the  purpose  to  which  General  Matos  intended  to  apply  the  money. 

One  of  the  defenses  made  by  the  company  was  that  it  was  not 
liable  in  an  action  for  damages,  even  if  it  had  aided  the  revolution, 
because  of  a  provision  in  the  Venezuelan  criminal  code,  which  is  to 
the  effect  that  all  proceedings  in  respect  of  revolutionary  offenses 
shall  cease  on  the  restoration  of  public  order  (art.  123.)  Counsel 
for  the  company  contended  that  said  article  constituted  a  complete 
amnesty,  and  that  the  company  was  entitled  to  the  advantage  thereof, 
the  same  as  any  other  resident  of  the  country  who  had  participated 
in  the  revolution.  The  court  held,  however,  that  the  effect  of  the 
amnesty  provision  in  the  criminal  code  was  to  release  offenders  from 
prosecution  in  criminal  action  and  from  the  penalty  of  fine  and  im- 
prisonment consequent  thereon,  but  that  it  did  not  release  offenders 
from  damages  in  a  civil  action  for  the  same  offense. 

So  far  as  I  have  been  able  to  ascertain,  this  action  is  without  prece- 
dent, and  the  right  to  maintain  the  same  is  at  least  a  debatable  ques- 
tion; but  as  it  is  still  pending  and  undetermined,  I  have  not  thought 
it  necessary  or  desirable  to  anticipate  the  action  of  the  court  or  to 
comment  on  the  rights  of  the  parties.  There  is  no  doubt  in  my  mind 
but  that  the  present  troubles  of  the  company  have  been,  in  part  at 
least,  inspired  by  the  resentment  of  tne  present  administration 
against  the  company  for  its  participation  in  this  revolution.  The 
charge  has  been  made  that  certain  American  interests  competitive 
with  the  National  Asphalt  Company  have  also  cooperated  with  the 
Government  in  obtaining  the  evidence  to  support  the  charge  of  the 
company's  participation  in  the  revolution  and  thereby  to  increase 
the  hostility  of  the  Executive  of  the  Venezuelan  Government  toward 
the  company.  There  is  much  evidence  to  support  this  charge.  At 
the  same  time  I  think  the  Government  had  some  evidence  of  the 
aforesaid  acts  of  the  officers  of  the  company  which  it  had  obtained 
from  other  sources,  and  it  had  already  meditated  an  assault  upon  the 
company  before  these  outside  interests  became  active. 

The  foreign  investor  in  Venezuela  is  always  the  subject  of  embar- 
rassment  and  surrounded  with  J  difficulties  because  of  the  frequent 
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revolutions.  The  insurgent  armies  overrun  their  properties,  despoil 
tbiem  of  food  and  supplies,  levy  assessments  upon  them  for  financial 
aid,  and  threaten  the  destruction  of  their  properties  if  their  demands 
are  not  granted.  At  the  same  time  the  representatives  of  foreign 
interests  who  have  been  the  longest  in  the  country  and  who  are  best 
acquainted  with  the  situation  have,  by  studiously  avoiding  taking  any 
part  in  the  politics  of  the  country,  succeeded  best  in  maintaining  and 
protecting  their  properties. 

COMMENTS COMPLAINT   OF  THE    BERMUDEZ   COMPANY. 

The  Bermudez  Company  complains  it  is  the  victim  of  a  conspiracy, 
which  had  for  its  purpose  the  despoliation  of  its  property.  Tins 
conspiracy  is  said  to  have  extended  through  many  years  of  strife  and 
struggle.  Different  combinations  of  conspirators  have,  from  time 
to  time,  engaged  therein.  Its  ramifications  are  said  to  have  per- 
vaded not  only  Venezuela,  but  extended  to  the  United  States,  and 
included  many  of  its  prominent  citizens.  Through  successive  adminis- 
trations it  is  said  the  Government  of  Venezuela  had  knowledge  of  this 
conspiracy,  and  gave  thereto  its  secret  approval,  and  at  times  actively 
participated  therein. 

In  tne  prosecution  of  this  conspiracy,  it  is  said  solemn  contracts 
have  been  broken;  legal  rights  have  been  ignored;  courts  have  been 
overawed  or  corrupted;  forms  of  law  have  been  perverted  to  as  to 
work  notorious  injustice;  judges  have  been  summarily  dismissed  from 
office  because  they  would  not  render  unjust  decrees;  lawyers  have  been 
arrested  and  arbitrarily  imprisoned  because  they  dared  defend  the 
company  in  the  courts;  blackmail  has  been  attempted,  and  finally, 
under  the  pretense  of  enforcing  a  judicial  mandate  rendered  by  a 
subservient  court,  the  mandate  itself  evidencing  flagrant  injustice, 
the  Government  of  Venezuela,  with  its  army  and  navy,  seized  the 
company's  property  and  thus  consummated  the  long-delayed  object 
of  the  conspiracy. 

The  complaint  made  is  a  serious  one,  especially  so  as  it  is  sought  to 
be  made  the  basis  for  international  intervention  by  diplomatic  nego- 
tiation or  otherwise.  To  determine  the  merits  of  this  complaint  re- 
quired thorough  investigation,  careful  consideration,  and  impartial 
judgment.  I  liave  therefore  gone  over  the  entire  record,  and  have 
read  and  studied  every  document,  decree,  pleading,  or  judgment 
which  evidences  the  history  of  the  company's  relations  with  the  Gov- 
ernment of  Venezuela  for  more  than  twenty  years.  I  have  endeav- 
ored in  this  report  to  note  every  step  taken  or  proceeding  had,  from 
the  Hamilton  contract  down  to  the  last  judgment  in  the  suit,  wherein 
the  contract  aforesaid  was  declared  canceled.  In  doing  so  I  have, 
perhaps,  subjected  myself  to  the  criticism  of  indulging  in  unneces- 
sary detail  or  tedious  prolixity,  but  it  seemed  to  me  the  importance 
of  the  subject  demanded  something  more  than  a  mere  summary  of 
the  facts  or  a  general  statement  of  conclusions. 

GENERAL   OBSERVATIONS    ON    VENEZUELA. 

Before  entering  upon  a  discussion  of  the  facts  hereinbefore  recited, 
I  deem  it  proper  to  make  a  few  general  observations  on  the  political, 
social,  and  commercial  conditions  that  exist  ii\  YfcWL\\fc\^  \w>  w^s* 
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that  the  attitude  of  the  Government  toward  the  Bermudez  Company 
may  be  fairly  understood. 

Area  and  population  of  Venezuela. — The  area  of  Venezuela  is  equal 
to  the  combmed  area  of  seven  prominent  countries  of  Europe,  to  wit, 
Germany,  France,  Italy,  Netherlands,  Belgium,  Switzerland,  and  Ire- 
land. The  area  of  the  former  is  stated  to  be  1,552,741  square  kilo- 
meters, the  combined  area  of  the  other  countries  above  named  being 
1,552,740  square  kilometers.0  The  population  of  Venezuela  (1904) 
is  2,633,671.  The  combined  population  of  the  other  countries  is 
147,639,631,  or  1.69  inhabitants  to  the  square  kilometer  for  Venezuela 
and  for  the  other  countries  a  combined  average  population  of  95.14 
inhabitants  to  the  square  kilometer. 

There  has  been  for  years  little  or  no  emigration  to  Venezuela; 
therefore  the  increase  in  population  from  year  to  year  is  compara- 
tively small.  In  the  last  twenty-five  years  this  increase  has  been  only 
about  2£  per  cent.0 

Natural  resources. — Nature,  with  a  lavish  hand,  has  poured  her 
richest  treasures  upon  Venezuela.  The  wealth  of  the  natural 
resources  of  the  country  is  almost  unlimited.  Its  agricultural  re- 
sources are  varied — coffee,  cocoa,  sugar  cane,  corn,  tobacco,  cotton, 
beans,  etc.,  grow  with  great  luxuriance.  Its  mountains  abound  with 
rich  minerals.  Its  broad  pampas  and  plains  afford  subsistence  the 
year  round  for  great  herds  of  cattle.  In  its  forests  are  found  rare  and 
precious  woods.  Its  territory  is  traversed  by  mighty  rivers.  But 
its  population  is  largely  centered  in  and  around  the  towns  and  cities 
and  along  the  seacoast.  The  interior  of  the  country  is  almost  whollv 
unsettled  and  undeveloped — much  of  it  has  never  been  explored. 
Mountain  and  plain,  forest  and  river,  are,  for  the  most  part,  wrapped 
in  their  "  primeval  sleep/ ' 

The  larger  part  of  the  population  is  of  mixed  blood — Spanish,  In- 
dian, and  negro,  in  varied  combinations  and  degrees.  These  people 
are  uneducated,  ignorant,  and  very  poor;  but  the  climate  of  the 
country  is  kind — a  perpetual  summer.  Their  wants  are  few,  and 
their  lives  are  simple.  They  may  be  excitable  and  emotional,  but  it 
is  an  acknowledged  fact  that,  if  let  alone,  a  kinder,  gentler,  and  more 
peaceable  people  never  lived. 

There  is  a  limited  class  of  white  people  who  are  intelligent,  edu- 
cated, and  refined.  They  still  retain  tnat  supersensitiveness  which 
characterizes  the  race  from  which  they  sprang,  and  in  dealing  with 
them  this  characteristic  has  to  be  taken  into  account.  Many  of  them 
were  educated  in  Europe.  They  have  traveled  a  great  deal  and  know 
much  of  the  world,  but,  as  a  rule,  they  are  more  familiar  with  Europe 
than  with  the  United  States. 

Unfortunately  for  them  and  for  their  country  the  opportunities 
for  employment  for  educated  and  ambitious  men  are  limited.  Agri- 
culture is  the  leading  business  of  the  country,  but  it  is  in  a  very  primi- 
tive and  backward  state.  Su$*ar  is  one  of  tne  principal  products,  but 
there  is  not  a  modern  sugar  mill  in  the  country.  There  are  no  manu- 
facturing establishments  to  speak  of,  no  extended  lines  of  commerce, 
and  heavy  export  and  import  duties  are  a  serious  burden  upon  what 
little  commerce  there  is.  The  field  for  the  learned  professions  is 
limited  and  uninviting.  There  is  but  little  for  the  educated  man  to 
do  but  to  engage  in  politics.     The  rewards  to  the  officeholder  are 

a  Venezuela.     Compiled  by  the  International  Bureau  oi  American  Republics,  1904. 
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supposed  to  be  great;  hence  the  constant  struggle  between  contending 
factions  for  control  of  the  Government.  These  factions  are  not  divided, 
on  any  well-defined  questions  of  political  principle  or  party  policy; 
the  struggle  is  for  power  and  for  the  financial  rewards  which,  directly 
or  indirectly,  power  brings. 

The  people  nave  been  impoverished  by  the  repeated  revolutions 
which  have  swept  over  the  country.  In  a  revolution  the  loss  of 
human  life  is  not  so  very  great,  but  the  loss  of  property  is  tremendous. 
Predatory  bands  of  undisciplined  soldiers,  more  intent  on  plunder 
than  on  fighting,  roam  over  the  country.  Plantations  are  ruined, 
crops  are  destroyed,  live  stock  is  driven  away,  and  tribute  is  levied  by 
both  sides  upon  the  people.  The  result  is  the  people  have  no  capital, 
and,  what  is  worse,  they  have  no  initiative.  They  realize  that  their 
country  should  be  developed,  that  foreign  capital  is  needed  for  that 
purpose,  and  that  immigration  should  be  encouraged.  But  appar- 
ently they  do  not  know  now  to  secure  these  advantages.  They  have 
no  settled  government,  no  fixed  economic  policies,  no  established 
order  of  things;  they  live  always  in  the  fear  and  under  the  shadow  of 
the  revolution.  Capital  is  afraid  to  invest,  and  the  immigrant  is  not 
attracted. 

Adventurers  have  gone  there,  and  with  the  promise  of  great  indus- 
trial enterprises  for  the  development  of  the  country,  have  secured 
valuable  concessions.  Some  of  these  concessions  were  principalities 
in  extent  of  territory  and  in  wealth  of  resources.  These  concession- 
aires contracted  to  clear  forests,  to  channel  rivers,  to  open  mines,  to 
establish  colonies,  etc.;  but  little  was  done  in  fulfillment  of  these 
contracts.  Corporations  were  organized  in  Europe  or  in  the  United 
States  to  exploit  these  concessions.  In  some  instances  more  or  less, 
capital  was  raised  for  that  purpose,  but  little  of  it  was  ever  spent  in 
Venezuela. 

In  the  meantime  revolution  after  revolution  occurred.  Out  of  the 
flame  and  smoke  of  battle  came  supreme  civil  chiefs,  one  after  an- 
other. They  ruled  with  the  sword ;  they  were  bound  by  no  constitu- 
tions and  were  governed  by  no  laws.  With  each  of  them  came  a  new 
class  of  favorites,  and  a  new  crop  of  adventurers  appeared.  More 
concessions  were  granted;  old  ones  were  ignored; .oftentimes  con- 
flicting concessions  were  granted  for  the  same  enterprise.  The  coun- 
try is  plastered  over  with  concessions  of  one  kind  and  another,  some 
01  which  have  existed  for  years.  The  result  has  been  the  develop- 
ment of  the  country  has  been  retarded;  vexatious  litigation  and 
international  complications  of  one  kind  and  another  have  arisen,  and 
the  faith  of  investors  and  the  credit  of  the  Government  have  been 
destroyed.  It  was  in  this  political  atmosphere  and  amid  these 
unsettled  and  uncertain  business  conditions  that  the  New  York  and 
Bermudez  Company  made  its  investment  and  undertook  to  develop 
a  business  enterprise. 

THE    "FELICIDAD"    AND    "  VENEZUELA "    CLAIMS. 

The  alleged  conspiracy. — The  evidence  of  the  beginning  of  the 
alleged  " glaring  and  unscrupulous  conspiracy"  against  the  company 
is  found  in  the  grant  by  the  Government  of  a  definitive  title  to  the 
asphalt  mine  called  "Felicidad."  The  title  was  granted  on  Novem- 
ber 30, 1897. 
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The  detailed  history  of  this  title  has  already  been  recited.  The 
original  claimants  sold  their  alleged  title  to  Warner  &  Quinlan,  and 
the  latter  sought  to  establish  it  against  the  opposition  of  the  Ber- 
mudez  Company.  There  is  no  doubt  but  the  claims  called  "Felici- 
dad,"  "  Venezuela/'  "  South  Side,"  etc.,  were  all  located  on  the  asphalt 
lake  to  which  the  Bermudez  Company  claimed  prior  title  under  its 
mining  deed  of  December  7,  1888.  It  was  undoubtedly  an  attempt 
on  the  part  of  these  claimants  to  take  advantage  of  what  was  a  mani- 
fest and,  as  was  supposed,  incurable  error  in  the  company's  title;  if 
they  could  succeed  no  ethical  considerations  restrained  them. 

DEFECTS    IN   THE   COMPANY'S   MINING   TITLE. 

The  deed  of  December  7,  1888,  and  the  preliminary  proceedings 
leading  up  thereto  located  the  mine  "  at  a  distance  of  20  kilometers  to 
the  southeast  of  the  said  village  of  Guariquen,  and  108  meters  above 
the  level  of  the  sea."  No  one  disputes  the  fact  that  the  lake  in  ques- 
tion is  only  10  kilometers  from  the  village  aforesaid,  and  its  elevation 
above  the  sea  is  only  4  or  5  meters.  It  the  location  of  the  property 
conveyed  is  to  be  determined  by  this  deed,  or  by  the  record  prelimi- 
nary thereto,  such  location  will  be  found  away  beyond  and  south  of 
the  lake  and  far  up  in  the  air. 

It  is  also  to  be  observed  that  under  the  law  as  it  then  existed  the  title 
to  a  mine  was  one  thing  and  the  title  to  lands  adjoining  was  another. 
The  right  to  a  mine  was  to  be  largely,  if  not  altogether,  determined  by 
the  mining  title  alone.  Article  7  of  the  then  existing  mining  law 
provided  that  the  title  to  a  mine,  even  when  granted  to  the  owner  of 
the  land  on  wliich  it  was  located,  conveyed  the  mine  as  a  property 
distinct  from  the  land.  Article  10  also  provided  that  the  title  to  a 
mine  gave  the  grantee  a  right  to  only  the  exploitable  substance. 
Article  13  of  the  same  law  directed  that  mining  properties  should  be 
clearly  marked  out  by  footpaths,  and  the  angles  of  the  boundary  lines 
should  be  marked  with  posts. 

But  in  the  record  of  this  title  no  survey  was  made  of  the  lake,  no 
boundary  lines  were  specified,  no  corners  were  established,  no  area 
was  given,  no  footpaths  were  made,  and  no  posts  were  located.  The 
only  description  or  location  given  was  the  general  statement  that  the 
mine  was  located  in  a  given  parish,  district,  section,  and  State,  and  at 
a  given  distance  from  and  to  the  southeast  of  Guariquen;  and  in 
stating  this  distance  a  material  error  was  made. 

If  this  lake  had  been  located  in  the  United  States,  if  the  claimants 
to  "Felicidad"  had  acquired  possession  of  the  part  so  designated, 
and  if  the  company  had  to  establish  its  title  under  its  mining  deed 
alone  and  to  recover  possession  in  a  common-law  action  of  ejectment, 
there  is  no  doubt  but  it  would  have  failed  in  its  suit  for  want  of  suf- 
ficient description  in  its  deed  and  in  the  preliminary  record  of  its  title. 

THE   COMPANY'S   LAND   TITLE. 

It  is  true  that  concurrently  with  the  proceeding  to  establish  a  title 

to  the  mine  the  company  also  took  steps  to  acquire  title  to  a  large 

tract  of  wild  land,  wliich  was  intended  to  include  the  lake  within  its 

boundaries.     The  only  basis  for  a  defense  of  the  company's  title  to  the 

mine  seems  to  be  found  in  the  record  of  this  land  title,  if  it  can  be  used 
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to  support  the  former  title.  Apparently  these  titles  were  considered 
together  in  the  trial  of  the  Warner  &  Quinlan  suit.  That  both  of 
them  relate  to  each  other  must  be  admitted,  and  from  every  equitable 
point  of  view  they  ought  to  be  considered  together. 

A  survey  and  map  of  the  lands,  as  a  part  of  the  land  title,  were 
made  by  one  Orsi  de  Mombello,  who  certified  to  the  map  as  an  '  engi- 
neer of  the  Republic  •"  but  throughout  all  the  proceedings  to  establish 
the  land  title,  including  the  map,  the  same  error  was  made  as  in  the 
mining  title  in  the  statement  of  the  distance  from  Guariquen.  The 
map  purports  to  be  a  plan  of  the  mining  concessions  as  well  as  of  the 
lands,  but  it  does  not  give  the  boundaries  of  the  lake  or  definitely 
locate  the  same,  except  that  some  irregular  lines  are  shown  within 
the  boundaries  of  the  land  survey  which,  it  may  be  assumed,  were 
intended  to  indicate  the  lake. 

The  materiality  of  the  aforesaid  error  as  to  location,  made  not  only 
in  the  map,  but  in  every  part  of  the  record  on  which  the  wild-land 
title  is  based,  is  apparent  when  consideration  is  given  to  article  7  of 
the  wild-land  law  under  which  this  land  title  was  established.  This 
article  provides  that  neither  the  State  nor  the  nation  shall  be  obliged 
to  put  the  purchaser  of  lands  in  possession  by  any  determined  bound- 
aries or  to  be  subject  to  any  responsibility  for  warranty  or  eviction. 
And  these  conditions  are  declared  to  be  irrevocably  fixed  as  a  part  of 
every  land-title  deed.  The  responsibility,  therefore,  for  definitely 
locating  lands  purchased,  or  or  establishing  the  boundaries,  or  of 
obtaining  possession  thereof  rested  solely  upon  the  purchaser. 

It  has  been  said  the  deed  to  "Felicidad  was  equally  vague  and 
indefinite  in  description.  But  the  promoters  of  that  claim  exercised 
more  care  than  did  the  Bermudez  Company.  They  evidently  went 
onto  the  lake,  marked  off  the  corners  of  the  boundaries  with  posts; 
then  they  had  a  survey  made  which  ran  all  the  lines ;  and  the  prop- 
erty was  stated  to  be  only  10  kilometers  from  Guariquen.  This  survey 
was  the  link  in  the  chain  of  their  title  which  determined  the  location 
of  their  claim.  Objection  may  be  made  to  the  sufficiency  of  their 
map,  but  it  came  nearer  to  a  definite  location  of  the  property  than 
did  that  of  the  Bermudez  Company. 

The  company  in  its  aforesaid  "  Statement  of  the  wrongs  done  the 
company"  explains  the  difference  in  the  distance  from  Guariquen,  as 
stated  in  its  title  and  as  stated  in  the  title  to  "Felicidad,"  as  follows: 

The  apparent  difference  in  measurement  was  due  solely  to  the  fact  that  in  the  com- 
pany's title  of  1888  the  distance  was  measured  over  a  winding  Indian  trail,  which  was 
the  only  traversable  way  then  in  existence,  while  the  promoters  of  "La  Felicidad" 
measured  their  10  kilometers  along  a  direct  road  which  had  since  been  built  by  the 
company  they  were  seeking  to  despoil. 

In  a  former  brief,  dated  February  19,  1901,  also  filed  in  the  Depart- 
ment of  State,  page  31,  the  statement  is  made: 

He  (Mombello)  did  not  measure  the  distance  from  Guariquen,  but,  after  the  fashio 
of  the  ordinary  Venezuelan  surveyor,  estimated  the  distance  by  the  time  it  took  him 
to  travel  it.  The  Venezuelan  measures  distances  by  what  he  can  accomplish  with  a 
good  mule,  and  as  a  mule  will  usually  maintain  through  the  day  an  average  of  3  miles, 
or  5  kilometers,  an  hour,  and  as  it  took  four  hours  to  traverse  the  way  from  'Guariquen, 
Mombello  roughly  estimated  the  distance  as  20  kilometers. 

One  or  the  other  of  the  foregoing  statements  may  be  true,  but  each 
of  them  is  dehors  the  record.  In  the  case  of  Warner  et  al.  v.  Bermudez 
Company,  the  latter  undertook  to  prove  the  first  statement  bv  Mom.- 
bello.     6ut,  as  hereinbefore  shown,  his  evidence  v?a»  vfc&\fc  %xuoL\E&sfcXr- 
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isf actory.  He  would  not  say  how  he  came  to  make  the  error,  although 
he  supposed  he  arrived  at  tne  given  distance  by  measuring  a  winding 
mule  path.  By  whatever  means  he  arrived  at  the  distance  in  ques- 
tion he  made  an  error,  and  this  error  runs  through  the  entire  record 
of  both  the  land  and  mining  titles. 

If,  however,  the  two  titles  are  to  be  construed  together — that  is,  if 
the  land  title  and  the  survey  which  is  a  part  of  it  can  be  used  to 
support  the  mining  title — then  in  the  land  title  certain  facts  appear 
which  were  pointed  out  by  German  Jiminez,  the  surveyor,  m  his 
report,  which  may  be  used  to  cure  the  error  as  to  the  stated  distance 
from  Guariquen.  In  the  company's  petition  for  the  land  title,  of 
October  8,  1888,  it  stated  that  it  was  taking  the  necessary  steps  to 
secure  a  title  to  a  mine  located  "ona  road  constructed  by  the  com- 
pany toward  the  southeast  for  a  distance  of  20  kilometers  from  Guari- 
quen up  to  a  house  belonging  to  the  company,  and  situate  on  this 
road,  over  a  little  hill  before  getting  to  a  wooden  bridge  which  leads 
to  the  surface  of  the  asphalt  deposit;"  and  the  petition  further  stated 
the  company  desired  to  acquire  title  to  lands  which  included  the  mine 
aforesaid. 

Jiminez  in  his  report  called  attention  to  the  fact  that  on  the  north 
side  of  the  lake  there  was  a  lagoon,  extending  east  and  west;  that  on 
the  north  side  of  this  lagoon  there  was  a  small  eminence  or  hill, 
sloping  to  the  south;  that  the  commission  of  engineers  there  found 
the  ruins  of  a  wooden  bridge  extending  across  this  lagoon;  that  there 
were  evidences  of  a  roadway  running  to  the  bridge,  and  there  was 
also  a  house,  or  "rancho,"  standing  on  this  roadway.  These,  he 
declared,  were  fixed  monuments,  wnich  corresponded  to  the  facts 
stated  in  the  aforesaid  petition  for  a  provisional  deed  to  the  lands, 
and  the  plan  of  Mombello's  survey  showed  the  north  boundary  line 
of  the  land  survey  ran  east  and  west  through  a  house  located  as 
aforesaid;  and,  Jiminez  contended,  when  monuments  were  thus  es- 
tablished they  must  govern,  although  neither  courses  nor  distances 
corresponded  therewith,  and  therefore  the  distance  named  from 
Guariguen,  though  erroneous,  was  immaterial.  And  this  was  the 
line  of  defense  followed  by  the  company  in  the  Warner  &  Quinlan 
suit. 

Contests  over  mining  claims  have  frequently  arisen,  and  attempts 
to  take  advantage  of  mistakes  in  titles  and  surveys  have  frequently 
been  made  in  our  own  country.  The  records  of  our  courts,  both 
State  and  Federal,  are  replete  with  instances  of  that  kind.  And  par- 
ticularly has  this  been  true  in  the  mining  regions,  where  the  most 
bitter  legal  battles  have  been  fought.  The  echoes  of  such  battles  in 
Montana,  for  instance,  have  been  heard  all  over  the  country.  In 
these  contests  the  honor  of  many  prominent  men  has  been  impugned, 
the  integrity  of  courts  has  been  assailed,  and  charges  and  counter- 
charges of  fraud,  bribery,  and  collusion  have  been  made  with  reck- 
less profusion.  The  fact  that  a  contest  of  a  similar  character  arose 
in  Venezuela  does  not  necessarily  prove  that  a  conspiracy  existed  or 
that  the  Government  was  a  party  thereto. 

As  before  stated,  the  protests  and  petitions  filed  with  the  minister 
of  fomento  by  both  sides  laid  greater  emphasis  upon  the  land  and 
mining  titles  than  upon  the  Hamilton  contract.  The  contest  before 
the  minister  was  largely  a  question  of  location  and  boundaries.  To 
settle  that  question  the  minister  ordered  surveys  to  be  made,  and 
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finally  he  decided,  by  the  decree  of  December  10,  1900,  in  favor  of 
the  claimants  to  both  "Felicidad"  and  "Venezuela." 

While,  on  broad  equitable  principles,  I  think  this  decision  was 
wrong,  yet  in  a  country  where  the  civil  law  prevails,  and  where  the 
rights  of  parties  are  largely  determined  by  strict  legal  construction, 
I  can  not  say  in  this  case  there  was  no  room  for  debate  or  for  dif- 
ferences of  opinion. 

INDUSTRIAL   INACTIVITY   OF   BERMUDEZ   COMPANY. 

In  addition  it  is  fair  to  consider  the  economic  phase  of  the  question 
with  which  the  minister  was  confronted  and  by  which  he  may  have 
been  influenced  in  making  his  decision.  This  lake  is  said  to  be  the 
largest  asphalt  deposit  in  the  world.  The  asphalt  is  said  to  be 
remarkable  for  its  purity  and  for  the  large  percentage  of  bitumen 
which  it  contains.  The  Bermudez  Company  acquired  a  right  to 
exploit  it  on  November  26,  1885,  under  the  Hamilton  contract.  At 
the  time  this  decision  of  the  minister  was  rendered  the  company 
had  been  jn  possession  of  the  lake  for  fifteen  years.  In  the  company's 
own  "Statement  of  the  wrongs  done,"  etc.,  on  pages  9  and  23,  it  says: 
"The  first  appreciable  shipments  of  asphalt  began  in  1891  with  250 
tons;  1892,  1,130  tons;  1893,  1,743  tons;  1894,  7,038  tons;'  1895, 
3,025  tons;  1896,  5,654  tons;  1897,  11,790  tons;  1899,  11,825  tons, 
and  1900,  17,981  tons."  The  figures  for  1898  are  not  given,  but 
assuming  the  shipments  for  that  year  were  the  same  as  in  1899,  this 
would  give  11,825  tons  more,  or  a  total  of  72,621  tons  for  the  fifteen 
years.  The  duty  paid  the  Government,  as  fixed  by  the  Hamilton 
contract,  is  about*40  cents  per  ton,  making  a  total  revenue  to  the 
Government  for  the  period  named  of  $28,904,  or  less  than  $2,000  per 
annum. 

Taking  into  consideration  the  size  of  the  deposit,  the  quality  of 
the  product,  and  the  probable  market  demand  therefor,  the  foregoing 
exportations  show  that  up  to  the  time  this  decision  was  rendered  the 
company  had  not  been  a  potent  factor  in  the  development  of  the 
industrial  life  of  the  country,  and  there  was  little  in  its  record,  from 
an  economic  point  of  view,  to  commend  it  to  the  special  favor  or 
protection  of  the  Government. 

Therefore,  when  the  representation  was  made  to  the  minister,  as  it 
was  made,  that  the  company  had  retarded  the  development  of  the 
industry  in  its  own  interest  and  to  the  detriment  of  the  industrial 
interest  of  the  country,  and  that  the  lake  was  large  enough  to  engage 
the  activities  of  the  three  companies — Bermudez,  Felicidad,  and  Ven- 
ezuela— it  may  be  assumed  the  minister  felt  justified  in  giving  Warner 
&  Quinlan  and  the  Venezuela  people  the  benefit  of  any  technical 
objection  that  could  be  made  to  the  Bermudez  Company's  titles. 

THE   WARNER    A   QUINLAN    SUIT. 

"■  The  next  step  taken  was  the  suit  of  Warner  &  Quinlan  against  the 
Bermudez  Companj7,  wherein  the  plaintiffs  sought  to  establish  the 
supremacy  of  their  title.  I  examined  the  record  of  this  suit  with  the 
hope  of  finding  the  merits  of  the  company's  land  and  mining  titles 
fully  considered  and  finally  adjudicated.     But  I  was  disappointed. 

36568— S.  Doc.  413,  60-1 15 
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The  evidence  introduced  and  the  arguments  of  counsel  were  addressed 
almost  entirely  to  this  question.  It  was  squarely  before  the  court, 
but  the  latter  evaded  the  question,  as  all  courts  sometimes  do,  and 
fell  back  upon  the  Hamilton  contract,  as  the  "Judicial  fact"  of 
" classic  ana  primordial"  importance,  which  controlled  the  decision. 
The  lawsuit  was  a  hard-fought  battle.  Eminent  counsel  were 
engaged  on  both  sides.  Every  step  in  the  case,  every  question  of  law 
or  practice,  whether  material  or  not,  was  contested  most  bitterly. 
No  doubt  it  was  an  expensive  lawsuit;  the  whole  controversy  before 
the  minister  of  fomento  and  before  the  court  must  have  been  expen- 
sive to  both  sides;  but  I  was  surprised  to  learn  how  expensive  it 
really  was  to  the  Bermudez  Company,  as  appears  from  the  following 
report. 

REPORT   OF   COMMITTEE    OF   CERTIFICATE    HOLDERS. 

On  July  18,  1902,  a  committee  consisting  of  Henry  W.  Biddle, 
Rudolph  Ellis,  Alvin  W.  Krech,  E.  B.  Morris,  and  C.  S.  W.  Packard, 
representing  the  "  Holders  of  the  collateral  gold  certificates  of  the 
Asphalt  Company  of  America,"  made  and  published  a  report  giving 
a  history  of  the  company  and  a  statement  of  the  properties  it  owned^ 
and  on  page  9  of  this  report  appears  the  following: 

This  company  also  holds,  in  addition  to  other  properties,  nearly  all  the  capital  stock 
of  the  New  York  and  Bermudez  Company,  the  owner  of  the  great  Bermudez  pitch  lake 
in  Venezuela,  which  is  more  than  1,000  acres  in  extent  and  is  stated  to  be  the  largest 
asphalt  deposit  in  the  world,  the  asphalt  containing  a  larger  percentage  of  bitumen 
than  Trinidad  Lake  asphalt.  This  Venezuela  deposit  is  of  great  value,  but  its  title  is 
now  in  dispute  and  the  subject  of  litigation  at  the  instance  of  certain  rival  interests. 

It  is  believed  by  those  who  have  followed  the  course  of  the4itigation  that  the  com- 
pany's title  to  the  deposit  is  clear  and  can  be  successfully  maintained.  The  mainte- 
nance of  these  rights,  however,  has  been  most  costly,  involving  an  expense  in  the  two  years — 
1900  and  1901 — oj '$417,897 .18.  The  amount  at  stake  would  seem  to  justify  this  expense, 
though  the  question  is  still  undetermined. 

THE  ARREST  OF  DR.  BRUZUAL  SERRA. 

One  of  the  facts  cited  by  the  Bermudez  Company  upon  which  it 
bases  the  charge  that  the  Government  actively  assisted  Warner  & 
Quinlan  in  their  effort  to  despoil  the  company  of  its  property  is  that 
during  the  pendency  of  the  Warner  &  Quinlan  suit  and  just  on  the 
eve  of  a  hearing  therein  the  Government  arrested  and  imprisoned 
Dr.  Bruzual  Serra,  the  company's  senior  counsel,  and  later  arrested 
Doctor  Urbaneia,  its  other  counsel. 

The  arrest  of  Doctor  Bruzual  at  a  critical  time  in  the  progress  of 
the  lawsuit  was  an  act  well  calculated  to  embarrass  the  company  and 
to  suggest  to  the  mind  of  its  officers  an  unwarranted  interference  on 
the  part  of  the  Government.  But  before  passing  judgment  on  this 
incident  some  consideration  ought  to  be  given  to  the  probable  cause 
for  this  arrest,  which  may  be  found  in  the  record. 

I  have  heretofore  narrated  with  considerable  detail  the  history  of 
two  appeals  taken  in  the  Warner  &  Quinlin  suit  from  the  judge  of 
first  instance  to  the  full  court,  which  involved  certain  questions  of 
practice.  The  two  appeals  wrere  intimatelv  related  to  each  other, 
and  one  of  them,  in  a  large  degree,  depended  on  the  other.  These 
appeals  were  based  on  preliminary  questions  of  practice;  they  did 
not  involve  the  merits  or  the  controversy.     The  immediate  question 
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before  the  court  was  in  what  order  these  appeals  were  to  be  heard 
and  when  Warner  &  Quinlan  should  be  required  to  give  security  for 
costs.  The  time  when  and  the  order  in  wnich  the  decision  of  these 
questions  should  be  made  was  a  matter  largely,  if  not  altogether, 
within  the  discretion  of  the  court.  The  court  reserved  its  decision 
by  saying  it  would  decide  the  questions  in  due  time.  In  so  doing  it 
can  not  be  said  the  court  abused  its  discretion. 

But  thereupon  Doctor  Bruzual  challenged  the  members  of  the 
entire  court.  He  charged  them  with  using  "Hebraic"  methods  of 
interpretation  of  the  law,  whatever  that  may  mean.  He  openly 
charged  them  with  "illegal  favoritism,"  with  "the  most  flagrant 
deprivation  of  justice,"  and  with  the  practice  of  "notorious  injustice." 

These  were  very  grave  charges  to  make  against  the  high  federal 
court — the  highest  tribunal  in  the  land;  and  to  make  them  without 
just  provocation  was  certainly  a  serious  offense.  If  any  lawyer  had 
so  conducted  himself,  with  no  greater  provocation,  before  any  of  the 
courts  of  our  country,  he  would  have  received  prompt  and  severe 
punishment.  But  in  this  case  the  court  passed  the  insult  by  in  digni- 
fied silence.  Not  so  with  the  Government.  This  attack  on  the  court 
was  made  on  the  7th  of  August.  On  the  24th  of  the  same  month 
Bruzual  was  arrested  and  imprisoned.  The  connection  between  the 
two  incidents  is  apparent,  especially  so  when  we  take  into  considera- 
tion the  political  atmosphere  which  surrounded  both  court  and 
counsel. 

POLITICAL   CONDITIONS    IN    VENEZUELA. 

The  sword  of  revolution  always  hangs  suspended  by  a  single  hair 
over  the  head  of  every  ruler  in  Venezuela.  He  never  knows  what 
moment  it  may  fall.  He  is  continually  on  the  watch.  He  gives 
heed  to  every  rumor  and  notes  every  sign  of  opposition.  A  revolu- 
tion, if  successful,  may  mean  for  him  death,  exile,  imprisonment, 
or  confiscation  of  property. 

In  that  country  there  is  no  political  opposition  in  the  sense  in 
wrhich  we  understand  it.  There  is  no  public  discussion  on  the  plat- 
form or  through  the  press  of  political  principles  or  administrative 
policies.  It  is  true  the  constitution  guarantees  freedom  of  speech 
and  of  the  press,  but  the  constitution  is  an  abstraction — an  idealism; 
it  has  no  application  in  the  struggle  for  political  supremacy.  To 
oppose  the  dominant  political  element  is  to  secretly  plot  and  intrigue 
against  it.  There  is  no  open  appeal  to  the  suffrage,  the  judgment, 
and  the  conscience  of  the  people.  The  only  known  way  in  which 
to  give  effect  to  such  opposition  is  to  incite  a  revolution.  The  fire 
may  be  suppressed  for  a  time,  but  it  is  always  smoldering;  it  may 
blaze  up  any  moment  or  at  any  place. 

The  Government  in  all  departments — national  or  state,  executive, 
legislative,  or  judicial — is  in  political  accord.  He  who  attacks  the 
Government  or  any  of  its  departments  is  a  disturber  of  the  public 
peace,  a  promoter  of  a  revolution;  and  he  who  raises  "the  phantom 
of  international  dispute"  is  a  public  enemy.  He  is  likely  to  be  ar- 
rested at  once  and  indefinitely  imprisoned.  There  is  no  indictment, 
no  trial,  and  no  writ  of  habeas  corpus.  Once  a  man  becomes  a 
political  "suspect,"  any  act  of  political  indiscretion,  any  suggestion 
of  a  purpose  on  his  part  to  involve  the  Government  in  international 
difficulties,  exposes  him  to  arrest ;  and  no  sense  of  propriety  and  no 
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consideration  for  the  rights  of  others — natives  or  foreigners — will 
restrain  the  hand  of  the  Government.  It  has  always  been  so  in 
•  Venezuela,  and  always  will  be  so,  until  the  people  have  a  better  con- 
ception of  what  a  free  government  really  is  and  until  they  have 
higher  standards  of  public  life  and  duty. 

Doctor  Bruzual  made  an  unwarranted  attack  on  the  court.  He 
made  his  charge  a  part  of  the  record,  with  the  evident  purpose  of 
making  it  the  oasis  for  an  international  dispute.  The  Government 
resented  this  action  on  his  part  and  punished  him  with  great  sever- 
ity. He  was  kept  in  prison  until  sometime  in  the  following  year, 
when  he  was  released,  tut  his  health  is  said  to  have  been  impaired, 
and  soon  afterwards  he  died.  Doctor  Urbane j a,  his  associate,  was 
also  arrested  and  imprisoned  for  a  time;  but  he  was  a  party  to  the 
same  assault  upon  the  integrity  of  the  court.  He  is  now  quietly 
living  in  Caracas.  In  a  conversation  I  had  with  him  he  assured  me 
he  was  not,  in  his  opinion,  arrested  because  of  his  connection  with 
the  company,  but  because  of  his  suspected  relations  with  hostile 
political  intrigues. 

I  do  not  assume  to  justify  or  to  apologize  for  the  arrest  of  these 
attorneys.  I  only  wish  to  disclose  the  circumstances  attendant  there- 
on, and  the  probable  cause  therefor  as  shown  by  the  record. 

THE   HAMILTON    CONTRACT — ITS    CONSTITUTIONALITY. 

On  January  28,  1904,  the  high  federal  court  finally  decided  the 
Warner  &  Quinlan  suit,  and  apparently  decided  it  in  favor  of  the 
company;  certainly  against  Warner  &  Quinlan.  As  before  stated, 
the  decision  was  entirely  based  on  the  Hamilton  contract,  which  was 
adjudged  to  be  still  in  existence  and  which  vested  in  the  company 
the  exclusive  and  the  paramount  right  to  exploit  asphalt  mines 
within  the  territory  named,  during  the  time  therein  prescribed. 

The  soundness  of  this  decision  on  principle  may  well  be  questioned, 
because  it  is  a  very  serious  question  whether  or  not  the  Hamilton  con- 
tract was  constitutional  or  m  any  sense  a  legal  and  binding  obligation 
upon  the  parties  thereto,  or  wnether  this  contract  alone  could  be 
asserted  as  a  legal  bar  to  the  preemption  of  mining  claims  by  other 
parties.  A  very  strong  and  convincing  argument  can  be  made,  and 
nas  been  made,  against  the  constitutionality  of  this  contract,  for  the 
reason  that  under  the  constitution  of  1881  and  under  the  previous 
constitution  of  1874  the  mines  and  the  wild  lands  were  declared  to 
be  the  property  of  the  respective  States  in  which  they  were  located. 
In  the  constitution  of  1881  the  right  to  administer  the  mines  was 

f ran  ted  to  the  Government,  in  order  that  they  might  "be  governed 
y  a  uniform  system  of  exploitation.,, 

On  March  13,  1883,  President  Blanco,  in  the  exercise  of  the  author- 
ity thus  conferred  by  the  constitution,  promulgated  an  executive 
decree  wherein  were  prescribed  the  rules  and  regulations  which  were 
to  be  considered  the  uniform  system  for  the  exploitation  of  mines. 
This  decree  had  the  force  and  effect  of  a  public  law,  and  was  in  force, 
so  far  as  I  can  discover,  on  September  15,  1883,  when  the  Hamilton 
contract  was  made. 

By  the  first  article  of  the  decree  it  was  declared  that  all  mines  were 
the  property  of  the  State  in  which  they  were  situated,  and  that  they 
should  he  governed  by  a  uniform  system  of  exploitation,  as  regulated 
by  that  decree. 
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By  the  fourth  article  of  the  same  decree  it  was  provided  that  no 
mine  could  be  exploited,  except  where  a  concession  from  the  federal 
executive  had  been  previously  granted,  and  then  only  after  all  the 
formalities  prescribed,  by  the  decree  had  been  previously  complied 
with.  And  the  decree  prescribed  a  regular  procedure  to  be  followed 
in  acquiring  a  title  to  a  mine. 

It  must  be  admitted  that  the  Hamilton  contract,  when  the  extent 
of  its  application,  the  variety  of  subjects  it  embraced,  and  the 
manner  of  its  execution  are  considered,  did  not  conform  to  the 
mining  law  then  in  force,  and  was  no  part  of  a  "  uniform  system  of 
exploitation' '  as  authorized  by  the  constitution  and  as  prescribed  by 
the  decree  of  1883.  Indeed  the  decision  of  the  high  federal  court  in 
the  Warner  &  Quinlan  case  expressly  declared  that  the  Hamilton 
contract  "  created  for  twenty-five  years  a  special  situation  for  the  ex- 
ploitation of  the  asphalt  and  other  natural  products  existing  in  the 
old  State  of  Bermudez."  The  fact  that  a  "special  situation"  was 
thus  created  excluded  the  contract  from  a  "  uniform  system,"  and 
made  it  objectionable  from  a  constitutional  point  of  view. 

More  might  be  said  on  this  point,  but  it  is  unnecessary.  The  Gov- 
ernment never  questioned  the  contract  on  constitutional  ground;  the 
Bermudez  Company  never  disavowed  it,  and  the  high  federal  court 
adjudged  it  a  legal  and  subsisting  contract,  having  the  force  and 
effect  of  a  public  law,  so  that  the  discussion  of  its  constitutionality  is 
now  more  academic  than  practical. 

VENEZUELA   V.    THE    NEW   YORK   AND   BERMUDEZ    COMPANY. 

Six  months  after  the  high  federal  court  decided  the  Warner  & 
Quinlan  suit,  and  on  July  22,  1904,  the  Government  of  Venezuela, 
through  its  attorney-general,  commenced  a  suit  in  the  high  federal 
and  cassation  court  against  the  Bermudez  Company,  and  therein 
asked  the  court  to  decree  the  cancellation  of  the  Hamilton  contract, 
on  the  ground  the  company  had  defaulted  in  the  performance  of  the 
obligations  by  it  assumed. 

Tne  complaint  alleged  that  the  obligations  assumed  by  the  com- 
pany in  the  contract,  and  in  the  additional  articles  thereto,  were: 
(1)  The  exploration  of  the  forests,  the  exploitation  of  the  wood,  and 
other  natural  products  found  therein.  (2)  The  exploitation  of  as- 
phalt. (3)  The  payment  of  certain  fixed  duties  on  the  wood  and 
other  natural  products.  (4)  The  canalization  of  one  or  more  rivers, 
beginning  with  the  Cano  Colorado  and  the  Guarapiche. 

And  the  complaint  further  alleged  the  company  had  made  default 
in  the  performance  of  all  its  obligations,  except  as  to  the  exploitation 
of  asphalt;  it  had  failed  to  exploit  the  wood  and  other  natural  prod- 
ucts of  the  forests;  it  had  canalized  no  rivers,  and  its  exploitation 
of  asphalt  had  been  ludicrously  small. 

THE   COMPANY^   ANSWER. 

The  company's  answer  was  argumentative,  evasive,  and  discursive. 
It  said  the  supposed  obligations  in  the  contract,  except  that  of  ex- 
ploitation, were  only  optional  privileges,  the  exercise  or  which,  or  of 
any  of  them,  was  entirely  discretionary  with  the  company.  The  com- 
pany had  fully  performed  all  the  obligations  of  tYvs  cowtafe&V),  *&  «^iv- 
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denced  by  a  declaration  to  that  effect  by  the  minister  of  fomento, 
expressed  in  the  decree  of  July  23,  1900.     That  no  time  was  specified 
in  the  contract  wherein  the  obligations  were  to  be  commenced  or  com- 
pleted; and  no  default  as  to  such  of  them  as  were  not  performed,  if 
any  there  were,  could  be  asserted  until  it  had  been  judicially  deter- 
mined what  the  time  for  performance  was,  and  until  that  time  had 
expired.     That  the  obligation  to  canalize  rivers  never  legally  existed 
if  it  did  exist,  it  was  alternative  with  an  obligation  to  build  a  railroad 
and  the  company  had  built  a  railroad.     And  that  the  asphalt  lake 
lands,  and  appurtenances  did  not  belong  to  the  company  by  virtu  \ 
of  the  contract,  but  by  virtue  of  the  titles  granted  December  7  and  14, 
1888,  which  titles  were  not  susceptible  of  question  in  this  suit. 

There  were  two  issues  of  law  and  fact  made  up  in  this  case,  which 
were  separately  tried  and  decided;  one  was  the  "sequestration"  issue 
and  the  other  was  what  was  called  the  "main"  issue.  The  first  in- 
volved the  proceedings  wherein  the  company's  property  was  seized 
or  sequestrated,  the  other  the  cancellation  of  the  Hamilton  contract. 
The  "sequestration"  issue  was  first  tried  and  decided,  but  in  this  re- 
view of  the  record  consideration  will  be  first  given  tp  the  "main" 
issue. 

THE    MAIN   ISSUE. 

This  latter  issue  involved  the  question  whether  or  not  the  Govern- 
ment was  entitled,  under  the  law  and  the  evidence,  to  a  decree  or  judg- 
ment canceling  the  Hamilton  contract.  And  this  leads  to  the  con- 
sideration of  what  the  obligations  of  the  company  under  the  Hamil- 
ton contract  were,  and  whether  or  not  it  was  in  default  in  the  per- 
formance of  the  same. 

The  rights  or  privileges  granted  the  company  by  the  original  con- 
tract, excluding  for  the  time  being  the  second  additional  articles, 
were:  (1)  To  explore  tbe  forests  on  the  wild  lands  of  Bermudez, 
and  to  exploit  or  take  therefrom  timber  for  various  purposes,  includ- 
ing plants,  seeds,  etc.  (2)  To  exploit,  mine,  or  export  the  asphalt 
in  the  State  aforesaid.  (3)  To  import  free  of  duty  machinery,  etc., 
required  for  the  aforesaid  exploitation.  (4)  To  navigate  the  streams 
and  rivers  of  the  State  with  small  steamboats.  (5)  To  exercise  these 
rights  for  a  period  of  twenty-five  years  from  September  15,  1883. 

The  obligations  of  the  company,  as  specified  by  the  contract,  were: 
(1)  To  pay  into  the  public  treasurv  certain  specified  duties  or  taxes 
upon  asphalt  and  upon  timber  and  other  natural  productions  of  the 
forests.  (2)  To  "begin  the  execution  of  this  contract  within  the  term 
of  six  months"  *  *  *  from  the  (late  the  same  was  approved 
by  the  federal  council,  the  Government  having  the  right  to  extend 
that  period  from  time  to  time,  at  its  discretion.  (3)  Failure  to 
comply  "vnth  any  of  the  foregoing  stipulations'7  annulled  the  con- 
tract at  once.  (4)  Doubts  or  controversies  concerning  the  contract 
were  to  be  decided  by  the  courts  of  Venezuela. 

In  the  complaint  filed  by  the  attorney-general  the  alleged  default 
on  the  part  of  the  companv  in  the  performance  of  the  foregoing 
stipulations  was  that  it  had  failed  to  exploit  the  timber  or  other 
natural  products  of  the  forests,  and  also  that  it  had  failed  to  canalize 
any  of  the  rivers  of  the  State,  as  provided  in  the  second  additional 
article;  but  I  will  postpone  consideration  of  this  last  alleged  breach, 
and  for  the  present  will  limit  the  discussion  to  the  rights  and  obliga- 
tions  of  the  parties  under  the  contract  as  origmaWy  m^e,>a*&*vsfc,UL 
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my  judgment,  the  question  of  the  canalization  of  the  rivers  stands  by 
itself,  as  will  be  hereafter  more  fully  discussed. 

The  attorney-general  contended  before  the  court  that  the  rights 
or  privileges  granted  and  the  obligations  assumed  were  reciprocal; 
ana  that  the  obligation  to  begin  the  execution  of  the  contract  within 
a  specified  period  applied  just  as  much  to  the  exploration  of  the 
forests  and  the  exploitation  of  its  products  as  it  did  to  the  exploita- 
tion of  asphalt.  The  failure  to  explore  or  exploit  the  products  of 
the  forests,  or  to  exploit  the  asphalt,  in  either  case,  would  De  a  failure 
to  comply  with  one  of  the  stipulations  of  the  contract;  and  such 
default,  under  the  ninth  article,  worked  a  forfeiture  of  the  entire 
contract. 

The  Bermudez  Company,  on  the  other  hand,  contended  before  the 
court  that  the  rights  and  privileges  granted  by  the  contract  were 
optional  in  character;  that  the  company  was  free  to  exercise  any  one 
or  all  of  them,  as  it  saw  fit  to  do ;  and  that  the  obligation  expressed  in 
the  ninth  article  to  begin  the  execution  of  the  contract  within  six 
months  only  applied  to  exploration. 

The  company's  attorney,  Doctor  Bance,  expressed  his  construction 
of  the  contract,  in  his  argument  before  the  judge  of  first  instance,  as 
follows : 

The  Government  says:  I  give  you  the  right  to  go  and  explore  and  study  the  wild 
lands  of  the  State  of  Bermudez  and  its  forests.  If  you  find  there  any  natural  products 
that  can  be  used  for  industries,  you  shall  have  the  right  to  develop  them  during  twenty 
five  years,  paying  me  a  contribution  or  impost,  etc.     *    *    * 

Hamilton  says:  "  I  accept  the  right  to  go  and  explore  and  study  the  wild  lands  and 
forests  of  the  State  of  Bermudez.  If  I  find  there  any  natural  products  utilizable  for 
industrial  purposes  and  the  development  is  commercially  advantageous  and  it  suits  me, 
I  shall  develop  them  according  to  my  discretion,  complying  with  the  contract  and  with 
the  laws.  If  among  the  things  d  3veloped  there  should  be  found  the  products  which  the 
Government  taxes  by  the  contract.  I  shall  pay  the  taxes.  If  I  should  fail  to  make  the 
exploration  and  study  within  six  months,  there  is  no  contract,  and  I  shall  lose  the 
advantages  which  I  am  offered  thereby." 

The  Bermudez  Company  has  filed  in  the  Department  of  State  a 
number  of  briefs,  statements,  etc.,  in  which  it  has  set  forth  its  claims 
with  great  detail.  In  none  of  them  does  the  company  assert  in  posi- 
tive terms  that  the  privileges  granted  by  the  contract  were  optional  or 
that  it  could  exercise  any  one  of  them  and  ignore  the  others  and  still 
fulfill  the  letter  and  spirit  of  the  contract.  But  it  may  be  said  that 
inferentially  it  does  so  assert,  because  it  has  several  times  quoted  with 
approval  from  a  letter  said  to  have  been  written  by  Mr.  A.  H.  Carner 
to  the  company,  under  date  of  April  14,  1900,  of  whom  it  says,  his 
" competency  to  speak  upon  the  subject  can  not  be  questioned. "  Mr. 
Carner  said : 

By  those  who  oppose  the  company  and  uphold  those  adventurers,  from  whom  they 
hope  to  receive  a  reward,  it  is  said  that  the  company  is  not  performing  the  stipulations, 
that  it  has  canalized  no  rivers,  cleared  no  forests,  etc.  By  reference  to  the  concession 
it  will  be  seen  that  nearly,  if  not  all.  of  the  stipulations  are  optional  with  the  concession- 
aire. *  *  *  Thus  it  is  that  in  formulating  the  concession  the  Government  made 
most  of  the  stipulations  optional  with  the  concessionaire.  *  *  *  By  reference  to 
the  copy  of  the  concession  which  was  passed  upon  and  approved  by  the  national  Con- 
gress, it  will  be  seen  that  there  is  no  stipulation  by  which  any  one  of  the  obligations 
should  be  performed  in  preference  to  another,  and  tnus  it  is  left  open  to  the  concession- 
aire to  pursue  the  one  which  meets  his  greatest  convenience,  reserving  to  himself  the 
performance  of  the  other  stipulations  during  any  part  of  the  term  of  the  concession.0 

«  Letter  of  company'*,  counsel  to  Department,  dated  August  15,  1904,  p.  2.  Sftate.- 
ment  of  wrongs  done,  etc..  p.  27. 
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CONSTRUCTION   OF   THE    HAMILTON   CONTRACT. 

It  is  a  general  rule  that  a  contract  is  to  be  construed  with  reference 
to  the  intent  of  the  parties.  For  that  purpose  the  whole  context  will 
be  considered.  The  court  will,  as  far  as  possible,  assume  the  position 
of  the  parties  when  they  entered  into  the  contract,  and  will  take  into 
consideration  the  object  to  be  attained,  and  all  the  surrounding  facts 
and  circumstances,  and  will  give  effect,  if  possible,  to  each  provision 
of  the  contract. 

The  parties  have  inserted  each  provision  in  the  contract,  and  accordingly,  if  possible 


the  contract  should  be  so  construed  as  to  give  effect  to  each  provision  inserted  therein.0 
1  What  may  be  considered  another  aspect  of  the  rule  that  tie  instrument  shall  be  con- 
sidered as  a  whole,  is  the  requirement  that  every  clause  and  every  word  shall  be  given 
effect  if  this  is  in  any  way  possible,  and  no  part  will  be  rejected  unless  absolutely 
repugnant  to  the  general  intent. & 

Applying  this  rule  of  construction  to  the  Hamilton  contract,  it  is 
reasonable  to  assume  that  at  the  time  it  was  entered  into  the  State  of 
Bermudez  was  largely  an  unexplored  wilderness.  Its  wild  lands  were 
known  to  contain  deposits  of  asphalt,  and  its  forests  were  supposed 
to  contain  valuable  woods,  plants,  etc.  It  was  doubtless  the  purpose 
of  the  Government  in  making  this  contract,  aside  from  the  direct 
revenue  to  be  received,  to  have  the  forests  explored  and  to  have  their 
valuable  products  exploited,  if  any  were  found;  to  have  the  asphalt 
industry  developed,  and  thereby  to  open  up  the  State  to  commerce 
and  settlement.  To  accomplish  these  results  it  granted  Hamilton 
the  privileges  specified  in  the  contract. 

By  article  9  of  the  contract  Hamilton  agreed  to  conmience  the  work 
contemplated  within  a  period  of  six  months  after  the  contract  was 
approved  by  the  federal  council.  He  further  agreed,  in  case  he 
failed  to  perform  any  of  the  stipulations  of  the  contract,  the  latter 
should  be  wholly  forfeited.  It  can  not  be  questioned  but  that  the 
work  he  was  to  begin  was  the  exploration  of  the  forests,  the  ex- 
ploitation of  their  products,  if  any  were  found  of  commercial  value, 
and  the  exploitation  of  asphalt. 

It  was  evidently  then  unknown  to  the  parties  whether  or  not  the 
fora^u  contained,  or  to  what  extent  they  contained,  wood  or  other 
product*  *A  commercial  value.  Hamilton  agreed  to  explore  the  for- 
e&U  to  fiiid  out.  His  obligation  was  "to  explore  and  exploit."  If. 
a*  the  result  of  hi<  exploration,  woods,  plants,  and  other  products 
mere  found  in  quantity  and  quality  suitable  and  sufficient  for  com- 
mercial purpojrfn*.  it  wa»  undoubtedly  intended  that  exploitation  of 
the  ba::.e  wa'-  to  follow. 

There  wa-  no  obligation  to  explore  for  asphalt.  The  parties  evi- 
dently knew  that  product  existea ;  and  when  it  was  ascertained  that 
the  ^p**-i£fcd  forest  products  also  existed,  then  both  the  privilege  and 
XL*  obligation  to  exploit  the  ^ame  also  applied  thereto  as  much  as 
tLev  did  X/j  tne  exploitation  of  a&phalt. 

To  e*y  tLut  the  ri^ht  to  exploit  the  products  of  the  forests  could 
be  igjuojed  jn  view  of  the  obligation  assumed  by  Hanuk«*n  in  the 
xiiiitL  *rt>;ie.  and  that  the  exploitation  of  asphalt  alone  *o«ki  be  a 
fuJJ  perforrr.j*i*oe.  it  to  bay  that  the  exercise  of  one  richt  and  :he  dk>~ 
cLaree  of  one  oMi^aUon  wa%  equivalent  to  the  performance  v>f  the 

nlkOJe  fy/JUtW;* 

*  A:jl    ±l>-i  VjjV   His  L*»   vA.  Y:   \   " 
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*  It  is  the  most  important  of  all  the  rules  of  construction  that  the  whole  agreement 
is  to  be  considered;  for  obviously  it  can  not  be  the  intention  of  the  parties  to  an  agree- 
ment, with  stipulations  or  qualifications,  that  some  of  them  should  be  altogether  dis- 
regarded and  a  part  of  the  agreement  magnified  into  an  equality  with  the  whole;  but 
on  the  contrary,  such  a  meaning  is  to  be  {riven  to  particular  parts  as  will,  without 
violence  to  the  words,  be  considered  with  all  the  rest  and  with  tne  evident  object  and 
intention  of  the  contracting  parties.**  t 

The  construction  placed  on  the  contract  by  the  company  when  it 
first  began  work  is  of  great  weight  in  determining  the  mutual  intent 
of  the  parties.  The  company  evidently  understood  that  the  obliga- 
tion "to  begin  the  execution  of  this  contract"  equally  applied  to  all 
the  rights  and  privileges  granted,  and  that  the  exercise  of  either  of 
those  rights  was  in  no  sense  optional  or  discretionary.  This  under- 
standing is  evidenced  by  a  series  of  letters  or  reports  written  by  the 
company — or  by  Hamilton  and  other  officers — to  the  minister  of 
fomento,  which  were  introduced  in  evidence. 

Hamilton  assigned  the  contract  to  the  company  on  November  16, 
1885.  The  Government  approved  this  assignment  on  December  9, 
1885.  On  the  very  next  day  Hamilton,  then  managing  director  of 
the  company,  wrote  the  minister  that  he  would  proceed  at  once  to 
Maturin  with  the  necessary  equipment  to  begin  work.  Maturin  is  on 
the  Guarapiche  River,  and  by  the  second  additional  articles  it  was 
intended  to  be  made  the  head  of  navigation  by  the  canalization  of 
that  river,  and  the  work  to  which  Hamilton  evidently  referred  was 
such  canalization. 

On  January  19,  1886,  Hamilton  wrote  the  minister  that  he  believed 
it  would  be  of  great  benefit  to  the  State  of  Bermudez  if  a  road  were 
opened  up  from  some  of  the  navigable  streams  to  Maturin,  that  the 
company  s  engineers  would  make  tne  necessary  survey,  and  that  plans 
therefor  would  be  submitted  to  the  minister;  thereby  complying  with 
the  second  additional  articles. 

On  April  2,  1886,  the  company  wrote  the  minister  an  extended 
report  in  which  it  said  that  by  tfie  end  of  the  month  the  company 
would  export  large  quantities  of  wood  in  fulfillment  of  one  of  the  arti- 
cles of  the  contract;  that  the  company  had  already  put  in  service 
both  steam  and  sailing  vessels  to  be  used  in  general  commerce,  and  in 
the  transportation  or  " natural  productions;"  that  the  company's 
engineers  were  making  plans  for  clearing  the  channel  of  the  Guara- 
piche River;  that  the  same  engineers  were  making  surveys  for  a 
proposed  road  from  the  river  San  Juan  to  Maturin ;  that  they  had  sur- 
veyed a  tramway  from  Guariquen  to  the  asphalt  lake  for  the  purpose 
of  exploiting  that  product,  and  that  the  minister  would  be  informed 
from  time  to  time  of  the  progress  of  the  work. 

On  April  8,  1886,  William  Smith,  the  secretary  of  the  company, 
wrote  the  minister  an  extended  report,  in  which  he  said  the  engineers 
had  made  the  necessary  surveys  for  the  canalization  of  the  Guara- 
piche River;  that  they  reported  difficulties  in  the  way  of  so  doing,  on 
account  of  a  scarcity  of  water,  which  report  would  be  soon  sent  to  the 
minister;  that  the  company  had  in  mind  the  construction  of  a  road 
from  some  point  on  the  river  San  Juan  to  Maturin,  which  point  would 
serve  as  a  port  for  Maturin  and  would  give  it  better  shipping  facilities. 
He  asked  that  consideration  be  given  this  suggestion,  and  he  prom- 
ised to  submit  plans,  estimates,  statistics,  and  the  draft  of  a  new 
agreement  concerning  these  proposals. 

°  Chitty  on  Contracts,  11th  Ed.,  vol.  1,  note  p.  YY1 . 
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On  June  11,  1886,  the  company  sent  another  report  to  the  minister, 
reporting  the  work  done.  It  said  the  cutting  or  wood  was  actively 
under  way,  and  the  company  was  only  waiting  for  sailing  vessels  in 
which  to  ship  the  same  to  the  United  States  and  Europe;  the  clearing 
of  the  Guarapiche  River  was  also  actively  going  on;  work  at  the 
asphalt  lake  was  conducted  uninterruptedly,  the  ground  was  ready  for 
construction  of  the  tramway,  and  the  exploitation  of  asphalt  would 
be  carried  on  in  a  stable  manner  as  soon  as  necessary  material  was 
received,  etc. 

The  company,  in  its  own  behalf,  read  in  evidence  a  long  report, 
without  date,  from  Hamilton  to  the  company,  in  which  he  reported  an 
extended  trip  which  he  had  made  by  steamer  up  and  down  the  rivers 
and  to  the  various  ports  in  the  State. 

On  the  Guarapiche  River  he  said  he  found  one  O'Brien  at  work  for 
the  company,  with  75  men  cutting  timber  of  various  kinds;  on  the 
San  Juan  River  was  a  point  where  timber  had  been  cut  under  his 
direction,  such  as  cabineto,  or  mottled  mahogany,  gateado,  etc.,  of 
superior  quality  and  beautifully  marked.  On  river  Caprio  he  nad 
another  contractor  at  work  cutting  timber  of  the  kind  last  above 
named. 

At  Guariquen,  the  construction  of  a  road  to  the  pitch  lake  was  well 
under  way,  on  which  donkeys  would  be  used  to  transport  the  pitch. 

He  described  a  site  on  the  San  Juan  River  which  he  examined,  and 
which  he  suggestd  was  a  suitable  place  for  the  location  of  the  com- 
pany's headquarters;  the  soil  was  magnificent  and  " lumber  abund- 
ant." He  said  the  company's  plans  had  given  great  impetus  to  the 
development  of  the  country,  houses  had  oeen  built,  clearings  were 
made,  and  the  prospects  were  flattering  for  a  large  freight  business 
for  the  company's  steamers  in  the  transportation  of  cotton,  cocoa, 
coffee,  cattle,  etc. 

Mr.  Carner,  in  the  pamphlet  to  which  reference  has  heretofore  been 
made,  and  which  will  be  hereafter  more  fully  described,  on  page  11 
says  that  in  1886  Hamilton  had  "  hundreds  of  workmen  employed 
in  the  wooded  lands  of  the  rivers  Guarapiche,  Frances,  and  San  Juan 
in  the  cutting  of  railway  ties  and  wood  of  various  kinds  destined  for 
the  markets  and  in  the  construction  of  buildings.  The  industrial 
movement  of  this  work  extended  from  Maturin  and  Cano  Colorado 
on  the  river  Guarapiche  to  Puerto  Caripe,  Parare,  and  Buen  Pastor, 
and  on  the  river  San  Juan,  and  at  Guanquen  on  the  river  of  the  same 
name." 

The  foregoing  reports  clearly  demonstrated  what  was  the  com- 
pany's original  understanding  of  the  intent  and  purpose  of  the  con- 
tract. In  obedience  to  the  ninth  article,  it  commenced  performance 
by  cutting  and  shipping  wood,  by  exploiting  asphalt,  by  locating 
roads  and  tramways,  and  by  preparations  for  navigating  the  rivers 
and  the  high  seas  with  both  steam  and  sailing  vessels  for  the  transpor- 
tation of  its  own  products  and  for  general  commerce.  It  is  evident 
the  company  then  had  in  mind  an  extended  and  ambitious  enter- 
prise. It  then  understood  that  the  obligations  of  the  contract  applied 
to  all  the  rights  and  privileges  granted,  and  this  was,  in  my  judgment, 
the  proper  construction  of  the  contract. 
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COMPLAINT   AND    EVIDENCE   OF   THE   GOVERNMENT. 

The  next  consideration  is  the  complaint  of  the  Government  that  the 
company  had  not  performed  the  obligations  of  the  contract  and  the 
evidence  introduced  in  support  thereof. 

The  complaint  alleged,  as  one  of  the  grounds  for  canceling  the 
contract,  that  the  company  had  failed  to  exploit  the  natural  products 
of  the  forests,  and  for  that  reason  the  Government  not  only  asked 
the  court  to  adjudge  the  contract  forfeited,  but  that  damages  be 
assessed  for  such  default  on  the  basis  established  by  the  first  addi- 
tional article — the  article  which  prescribed  the  duties  to  be  paid  on 
wood  and  other  forest  products. 

And  yet,  in  no  line  of  the  complaint  is  it  alleged  that  there  is  now, 
or  that  there  ever  was,  a  tree,  shrub,  or  plant  of  any  commercial  value 
in  the  entire  State  of  Bermudez.  Not  a  witness  was  produced  by  the 
Government  who  testified  to  any  personal  knowledge  of  the  existence 
of  any  forests  in  the  State;  or  that  he  had  ever  explored  the  same; 
or  that  he  knew  what  wood  or  other  products  were  contained  therein- 
or  whether  the  products  thereof  had  any  industrial  use  or  commercial 
value ;  or  whether  exploitation  was  practicable  in  a  commercial  sense. 
The  Government's  record  is  almost  an  entire  blank  on  this  subject; 
for  all  it  shows  the  State  of  Bermudez  may  be  largely  made  up  or 
swamps  or  jungles  or  it  may  be  a  treeless  plain.  Whatever  conclu- 
sion may  be  reached  in  favor  of  the  proposition  that  the  forests  of  the 
State  contain  timber  or  other  products  of  commercial  value,  it  can 
only  be  established  by  inference  from  evidence  suggestive  in  character, 
instead  of  direct  or  positive  in  assertion. 

A  custom-house  report  was  introduced  showing  the  company  had 
exported  during  the  years  1885  to  1887,  inclusive,  44,440  kilograms 
of  wood,  and  in  1893,  4,000  kilograms  were  exported,  making  48,440 
kilograms  in  all.  A  number  of  witnesses  testified  to  the  company's 
failure  to  canalize  rivers,  but  they  said  nothing  about  wood  or  other 
forest  products.  A  series  of  resolutions  or  memorials,  adopted  in  the 
month  of  June,  1898 — six  years  before  this  trial — by  several  munici- 
pal bodies  in  the  State  and  addressed  to  President  tirespo,  expressing 
approval  of  the  decree  of  January  4,  1898,  which  revoked  the  con- 
tract, were  introduced.  Some  of  these  resolutions  asserted  that  the 
company  had  not  exploited  the  forests,  that  the  contract  had  been  a 
bar  to  the  development  of  the  country,  and  now  that  the  President 
had  canceled  it,  a  revival  of  commercial  activity  was  to  be  expected. 

Some  of  these  documents  were  in  the  shape  of  letters  written  in 
1898  by  residents  of  the  State,  in  which  it  was  stated  that  the  com- 
pany had  not  even  explored  the  forests,  it  had  not  exploited  the 
products  thereof,  or  done  anything  toward  the  development  of  the 
country.  All  of  these  letters,  resolutions,  etc.,  were  evidently  the 
result  of  a  propaganda  carried  on  by  the  original  promoters  of  the 
"Felicidad"  claim  and  were  intended  to  influence  President  Crespo 
not  to  set  aside  or  revoke  the  decree  of  January  4,  1898. 

None  of  them  showed  any  personal  knowledge  on  the  part  of  the 
persons  who  adopted  or  wrote  them  as  to  the  facts  therein  stated; 
none  of  them  were  verified  by  affidavit ;  they  were  wholly  ex  parte  in 
character  and  abounded  in  conclusions  of  law  and  fact.  As  testi- 
mony they  were  unworthy  of  consideration. 


236  WRONGS  DONE  AMERICAN   CITIZENS  BY  VENEZUELA. 

Several  depositions  of  witnesses,  residents  of  the  State,  were  read 
in  evidence,  but  they  were  of  the  same  general  character  as  the  reso- 
lutions above  noted.  Many  of  them,  related  solely  to  the  question  of 
noncanalization  of  rivers;  others  related  to  the  company's  shipments 
of  asphalt,  and  some  of  them  asserted  that  the  company  had  not 
exploited  any  of  the  natural  products  of  the  forests  of  the  country. 
But  none  of  these  witnesses  stated  that  they  had  ever  been  in  the 
forests,  or  stated  what  they  contained,  or  stated  the  name  of  a  tree,  a 

Slant,  or  other  natural  product  to  be  found  in  the  forests  which  could 
e  made  the  subject  of  exploitation.  These  depositions  were  simply 
to  the  effect  that  the  company  had  not  exploited  any  of  the  aforesaid 
products,  leaving  the  record  absolutely  tlank  as  to  whether  there 
were  any  such  products  in  existence  tne  exploitation  of  which  was 
practicable  or  even  possible. 

The  importance  of  this  defect  in  the  evidence  is  apparent  when  it 
is  remembered  that  the  contract  contemplated  that  an  exploration 
should  first  be  made  for  the  evident  purpose  of  determining  whether 
or  not  such  products  existed  or  whether  they  could  be  exploited  to 
an  advantage  in  a  commercial  sense.  There  was,  therefore,  no  pre- 
sumption that  there  were  such  products,  and  no  obligation  to  exploit 
them  would  arise  and  no  default  could  be  adjudged  until  it  was  first 
shown  by  affirmative  evidence  that  the  conditions  existed  to  which 
the  obligation  applied.  The  burden  of  proving  these  conditions  pre- 
cedent  was  upon  the  Government. 

The  only  evidence  in  the  record  tending  to  show  the  kind  of  wood 
to  be  found  in  the  forests,  or  tending  to  show  that  it  had  any  indus- 
trial use  or  commercial  value,  was  that  made  or  furnished  by  the 
defendant  itself,  and  this  evidence  is  found  in  the  letters  and  reports 
of  the  company  to  which  reference  has  already  been  made.  It  is  my 
understanding  that  the  Government  introduced  all  these  reports  but 
one,  and,  in  so  far  as  they  are  pertinent  to  the  question  under  discus- 
sion, they  may  be  considered  as  admissions  made  by  the  company. 

On  April  6,  1886,  the  company  wrote  the  minister  of  fomento  that 
by  the  end  of  the  following  month  it  would  be  ready  to  export  wood  in 
large  quantities,  thus  fulfilling  one  of  the  articles  of  the  contract. 

On  June  11,  1886;  the  company  again  wrote  the  minister  that  cut- 
ting of  wood  was  being  actively  carried  on,  and  that  the  company  was 
only  waiting  for  sailing  vessels  in  which  to  ship  large  quantities  to 
the  United  States  and  Europe. 

As  a  part  of  its  own  evidence  the  company  introduced  a  copy  of 
a  contract  dated  February  12,  1886,  between  it  and  one  O'Brien, 
wherein  the  latter  agreed  to  cut  for  the  company  timber  of  various 
kinds,  including  railroad  ties  and  dimension  timber  of  various  sizes, 
and  specifying  the  following  kinds  of  timber,  viz,  red  mangle,  log- 
wood, cambiba,  caoba,  gateado,  red  cedar,  rosewood,  etc. 

And  the  company  also  identified,  by  the  deposition  of  General 
Andrews,  and  introduced  in  evidence  tlie  report  of  Hamilton,  which 
has  been  heretofore  discussed,  in  which  he  reported  the  result  of 
explorations  made  by  him,  and  in  which  he  said  O'Brien  had  30  tons 
of  Dark  ready  for  shipment,  also  10,000  railroad  ties  and  200  logs  of 
red  mangle.  At  another  station  on  the  San  Juan  River  he  reported 
that  some  2,500  cubic  feet  of  squared  timber  had  been  cut;  also  other 
timber,  such  as  cabineto,  mottled  mahogany,  gateado,  etc.,  which  he 
said  was  of  superior  quality  and  beautifully  marked.     And  on  the 
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Caripo  River  he  reported  another  station  where  he  had  men  at  work 
cutting  squared  timber,  red  cedar,  cabineto,  gateado,  etc. 

The  company  also  read  in  evidence  the  deposition  of  one  Charles 
Arno,  who  had  been  a  marine  engineer  in  the  company's  service  dur- 
ing the  years  1886,  1887,  and  1888,  and  was  employed  during  that 
time  on  vessels  engaged  in  transporting  timber  from  Bermuaez  to 
Trinidad,  such  as  railroad  ties,  mahogany,  leopard  wood,  red  cedar, 
rosewood,  red  mangle,  campeche,  dividivi,  etc.,  all  of  which  he  said 
was  exported  by  the  company  and  in  large  quantities. 

The  company,  therefore,  by  its  own  evidence  supplied  in  part  the 
defects  in  tne  Government's  evidence,  and  it  mav  be  said  that  upon 
the  whole  evidence  it  was  established  that  the  forests  of  Bermudez 
did  contain  timber  the  names  of  which  suggest  a  commercial  value, 
i.  e.,  mahogany,  leopard  wood,  red  cedar,  rosewood,  etc.;  and  it  is 
further  established  by  this  evidence  that  the  company  not  only  found 
this  kind  of  timber,  out  it  commenced  the  work  of  cutting,  shipping, 
and  exporting  it,  and  there  the  evidence  stops. 

If  it  oe  assumed  that  upon  all  the  evidence  the  Government  made 
out  a  prima  facie  case,  both  as  to  the  existence  of  forest  products  of 
commercial  value  and  the  practicability  of  exporting  the  same,  and 
the  failure  of  the  company  to  exploit  them,  or  after  having  com- 
menced to  exploit,  discontinuing  such  performance  and  therein  fail- 
ing to  perform  an  obligation  of  the  contract,  the  next  query  is,  What 
excuse,  justification,  or  other  defense  did  the  company  make? 


The  company  made  no  defense  on  the  facts.  The  only  evidence  it 
offered  tended  to  confirm  or  strengthen  the  Government  s  side  of  the 
case,  as  has  been  heretofore  noted.  The  company's  defense  was 
largely,  if  not  solely,  legal  or  technical.  Indeed,  its  counsel  opened 
his  argument  before  the  judge  of  first  instance  with  the  following 
statement : 

I  can  begin  with  the  observation  that  the  questions  discussed  in  this  suit  are  almost 
entirely  questions  merely  of  law,  and  consequently  aUow  us,  fortunately,  to  set  aside 
unpleasant  discussions  regarding  facts,  which  it  is  always  difficult  to  find  in  the  minutes 
with  their  true  characters,  and  more  so  with  all  their  various  shades.  In  the  field  of 
pure  law  the  data  are  absolutely  certain  and  with  unalterable  stability  are  ever  within 
sight. 

The  company's  answer  was  almost  entirely  addressed  to  the  con- 
struction or  interpretation  of  the  contract,  viz: 

It  is  seen  without  difficulty  and  beyond  a  shadow  of  doubt  that  the  rights  granted 
to  Hamilton  are  all,  except  that  of  exploration,  not  only  discretionary,  and  conse- 
quently may  be  renounced  by  him  and  those  claiming  under  him,  but  it  is  also  doubtful 
and  hypothetical,  they  being  conditional,  whether  any  of  them  except  that  of  explora- 
tion can  be  exercised ;  and  this  is  due  in  the  very  nature  of  things,  for  neither  of  the  two 
contracting  parties  could  affirm  at  the  moment  of  making  the  contract  that  Hamilton 
would  find  exploitable  products,  and,  much  less,  that  on  finding  them  it  would  be 
convenient  or  advantageous  to  him  to  exploit  them. 

The  foregoing  expresses  the  keynote  of  the  company's  defense, 
both  in  the  pleadings  and  in  the  argument.  The  fallacy  of  the  argu- 
ment lies  in  the  fact  that  the  obligation  to  explore  is  admitted.  It 
is  true  the  obligation  to  exploit  was  based  on  the  hypothesis  that 
such  products  existed.  If  the  exploration  demonstrated  that  they 
did  not  exist,  or  if  for  any  reason  exploitationvwas  impossible,  o* 
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impracticable,  such  fact  would  relieve  the  company  from  the  obliga- 
tion. But  once  the  existence  of  valuable  wood  or  other  natural 
products  suitable  for  industrial  or  commerical  purposes  is  shown  to 
exist,  as  the  evidence  in  this  case  tended  to  prove,  then  the  burden 
passed  to  the  defendant  to  justify  such  nonexploitation,  or  if  exploita- 
tion was  commenced  and  then  abandoned,  to  justify  such  abandon- 
ment. This  justification,  if  anv  there  was,  should  have  been  alleged 
in  the  answer  and  proven  by  the  evidence.  In  this  case  neither  was 
done. 

But  in  contracts  from  the  nature  of  which  it  is  apparent  that  the  parties  contracted 
on  a  basis  of  the  continued  existence  of  a  given  person  or  thing,  a  condition  is  implied, 
that  if  the  performance  becomes  impossible  from  the  perishing  of  the  person  or  thing, 
that  shall  excuse  such  performance. o 

What  may  be  called  practically  impossible  is  placed  on  the  same  footing  in  law  witn 
absolutely  impossible.  It  has  been  thus  described:  In  matters  of  business  a  thing 
is  said  to  be  impossible  when  "it  is  not  practicable;"  and  a  thing  is  impracticable 
when  it  can  only  be  done  at  an  excessive  or  unreasonable  cost.  A  man  may  be  said 
to  have  lost  a  shilling  when  he  has  dropped  it  into  deep  water,  although  it  may  be 
possible  by  some  expensive  contrivance  to  recover  it.& 

In  Mr.  Carner's  pamphlet,  to  which  reference  has  been  made,  the 
following  statement,  on  page  12,  appears: 

In  1887  and  1888  two  expeditions  of  men  expert  in  the  exploitation  of  forests,  who 
had  been  sent  from  the  United  States,  were  used  in  the  exploration  of  the  wooded 
lands  for  the  purpose  of  determining  the  possibility  of  obtaining  and  exporting  the 
valuable  woods  supposed  to  be  therein.  These  expeditions,  which  incurred  large 
expenses  to  the  company,  were,  unfortunately,  fruitless,  inasmuch  as  the  reports  of 
their  respective  commanders  in  both  instances  were  to  the  effect  that  the  woods  of 
value  were  so  scarce  and  so  disseminated  that  the  effort  to  develop  this  branch  of  specu- 
lation could  be  considered  impracticable  so  long  as  the  company,  in  the  course  of  its 
exploitations,  had  not  opened  additional  ways  of  communication  for  bringing  out  the 
woods  of  the  greatest  value  to  the  waterways  that  would  be  convenient  of  access. 

As  to  the  products  of  lesser  importance,  such  as  textile  fabrics,  dividivi,  medicinal 
bark  and  gums,  etc.,  they  have  also  merited  special  attenti6n;  quantities  of  all  of  the 
same  have  been  sent  to  the  markets  of  consumption,  but  it  has  been  found  that  the 
circumstances  were  not,  for  the  time  being,  such  as  to  allow  regular  exploitation,  owing 
to  the  lack  of  economical  facilities  to  transport  the  same  from  the  interior  to  the  points 
of  shipment. 

The  only  natural  product  of  any  appreciable  value  was  balata  gum,  and  hundreds 
of  persons  are  interested  in  its  exploitation,  without  any  right  so  to  do  under  the  con- 
cession, who,  during  the  last  five  years,  have  shipped  such  quantities  of  the  product 
referred  to  that  they  have  amounted  to  the  enormous  sum  of  three  to  five  million 
bolivars,  as  may  be  seen  by  the  books  of  exports  of  the  custom-house  at  Cano  Colorado, 
Guiria,  Iripa,  Carupano,  Cumana,  and  Guanta. 

But  in  the  trial  of  this  case  the  company  itself  introduced  affirma- 
tive testimony  which  at  least  tended  to  prove  there  was  valuable 
wood  in  the  forests.  It  also  proved  it  commenced  the  exploitation  of 
the  same,  and  for  some  reason  abandoned  such  work.  The  facts 
asserted  in  the  Carner  pamphlet  were  not  proven;  the  reports  of  the 
experts,  if  any,  were  not  offered  in  evidence,  and  no  excuse  or  justi- 
fication of  any  kind  was  offered  beyond  the  contention  that  the 
privilege  to  exploit  was  optional  and  might  be  ignored  by  the  com- 
pany, in  its  discretion. 

The  attorney-general,  in  his  argument  upon  this  branch  of  the  case, 
very  aptly  said: 

The  defendant  could  repel  this  charge  if  it  had  proved  that  there  does  not  exist 
in  the  territory  covered  by  the  concession  natural  products  other  than  asphalt  which 
were  capable  of  being  developed,  or  that  their  development  would  have  been  so 


a  Chitty  on  Contracts,  vol.  2,  11th  ed.,  p.  1076.  *>  Ibid.,  p.  3073. 
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difficult  that  it  would  have  been  prejudicial  to  the  company;  but  nothing  of  this 
kind  has  taken  place.  On  the  contrary,  Hamilton  and  his  assignee  began  successfully 
to  develop  and  export  woods,  pitch,  and  other  products,  as  is  deduced  from  the  proofs 
put  forward  by  the  company  itself;  but  on  discovering  the  asphalt  deposit  situated  at 
Guanoco,  whose  extent  and  advantageous  conditions  promised  enticing  profits,  it 
restricted  itself  to  develop  only  the  asphalt,  omitting  to  fulfill  all  its  other  obligations. 

In  reply  the  company  made  the  further  point  that  the  contract 
specified  no  time  in  which  exploitation  was  to  commence,  and  until 
tnat  time  was  fixed  by  judicial  determination  and  had  expired  no 
default  could  be  declared. 

It  is  enough  to  say  the  company  did  commence  of  its  own  accord, 
besides,  "if  no  time  for  performance  is  fixed  by  the  contract,  the 
implication  is  that  a  reasonable  time  for  such  performance  is 
intended. "° 

CERTIFICATE    OF   PERFORMANCE — JULY    23,    1900. 

In  its  answer  the  company  alleged  it  had  "  carefully  and  perfectly 
executed  not  only  the  principal  obligations  entered  into  in  that  con- 
tract, but  each  and  every  one  of  them,"  etc.  As  proof  of  this  aver- 
ment it  cited  and  relied  upon  a  "decree,"  "resolution,"  or  "certifi- 
cate" given  by  the  minister  of  fomento,  dated  July  23,  1900.  This 
resolution  recited  that  the  company  had  fulfilled  all  of  its  obligations 
imposed  by  the  Hamilton  contract ;  that  it  had  the  right  to  exercise 
every  right  granted  by  that  contract  at  any  time  within  the  twenty- 
five-year  term,  and  that  by  virtue  of  the  contract  it  had  a  preferential 
right  to  take  title  under  the  mining  laws  to  asphalt  deposits  located 
within  the  territory  covered  thereby. 

The  company  has  made  much  of  this  "decree"  or  "certificate," 
not  only  in  the  trial  of  this  case,  but  in  its  briefs  filed  with  the 
Department  of  State.  But  in  my  opinion  the  decree  has  little  or  no 
value.  It  is  inconsistent  with  the  previous  and  subsequent  acts  of  the 
same  ministry.  It  was  made  at  a  time  when  the  contest  between  the 
company  and  Warner  &  Quinlan  was  most  vigorously  prosecuted  by 
both  sides.  They  were  then  bombarding  the  ministry,  so  to  speak, 
with  protests  and  counter  protests.  On  the  very  day  this  "certifi- 
cate" was  granted — July  23,  1900 — this  same  minister  appointed 
Llamoza,  a  surveyor,  to  make  a  survey  of  the  disputed  claims  of  the 
company  and  of  Warner  &  Quinlan.  The  "certificate"  was  granted 
without  any  apparent  hearing  or  inquiry  into  the  facts,  and  was  evi- 
dently granted  at  the  solicitation  of  Mr.  Carner. 

If  this  minister  believed  the  statements  he  made,  if  hfe  believed  the 
company  had  performed  all  the  obligations  of  the  contract,  if  he 
believed  it  had  the  exclusive  or  preferential  right,  by  virtue  of  the 
contract  to  preempt  mining  claims  under  the  mining  laws  in  the  State 
of  Bermudez,  why  did  he  entertain  the  claim  of  Warner  &  Quinlan, 
and  why  did  he,  on  the  same  day  he  made  this  declaration,  order  a 
survey  to  settle  the  pending  dispute  between  these  parties  as  to  the 
boundaries  of  conflicting  claims  located  in  the  territory  covered  by 
the  Hamilton  contract  ? 

The  attorney-general  and  the  court  denied  that  the  minister  had 
any  authority  under  the  law  to  make  such  a  declaration,  and  said 
that  at  best  it  amounted  to  no  more  than  the  expression  of  a  personal 
opinion. 

<*  Page  on  Contracts,  vol.  2,  sec.  llvA. 
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WAIVER   OF   PERFORMANCE. 

In  the  argument  of  the  company's  counsel,  and  in  some  of  its  briefs 
filed  in  the  Department  of  State,  the  point  is  made  that  the  Govern- 
ment had,  by  long  years  of  silence  and  apparent  acquiescence,  per- 
mitted the  company  to  confine  its  efforts  to  the  exploitation  of  asphalt, 
and  has  thereby  induced  it  to  spend  large  sums  of  money  in  the  devel- 
opment of  this  industry  in  the  belief  that  the  performance  of  this  one 
obligation  was  accepted  by  the  Government  as  a  performance  of  the 
entire  contract.  It  is  said  that  the  company  expended  more  than 
$500,000  in  the  development  of  the  asphalt  lake;a  that  in  so  doing 
it  made  large  and  extended  improvements,  such  as  building  wharves, 
docks,  refinery,  machine  shops,  sawmills,  warehouses,  and  other  build- 
ings, also  a  railroad  nearly  6  miles  long,  and  an  electric-light  plant. b 

During  all  this  time  the  Government  accepted  the  duties  and  taxes 
paid  by  the  company  on  the  asphalt.  But  suddenly  it  turned  around, 
seized  the  company's  property,  adjudged  the  contract  forfeited,  and 
assessed  damages  for  the  breach  of  an  obligation  which  had  been 
ignored  for  years  by  both  parties  and  apparently  by  common  consent. 
It  is  therefore  claimed  by  the  company  that  the  Government  by  its 
conduct,  had,  in  equity,  at  least,  waived  the  obligation  to  exploit 
forest  products  and  to  canalize  rivers;  and  it  is  now  estopped  from 
claiming  such  forfeiture  or  assessing  such  damages. 

There  is  undoubtedly  much  force  in  this  contention;  it  appeals  to 
one's  sense  of  equity  and  fair  dealing.  But  the  wonder  to  me  is  that 
the  company  did  not  fully  present  this  phase  of  the  case,  both  by  the 
pleadings  and  the  evidence,  to  the  court  for  its  consideration  and 
judgment.  There  is  not  a  suggestion  of  this  defense  in  a  single  line 
of  the  answer.  The  only  approach  thereto  is  found  in  the  following 
extract: 

*  *  *  but  as  all  those  supposititious  obligations  would  be  personal,  engendering 
personal  actions,  and  the  plaintiff  says  that  twenty-one  years  nave  transpired  since 
they  accrued,  the  company  pleads  the  limitation  enacted  by  article  1909  of  the  Civil 
Code  then  in  force  and  by  article  1964  of  the  present  Civil  Code. 

The  statute  of  limitations  (twenty  years)  was  not  insisted  upon, 
because  under  the  evidence  it  did  not  begin  to  run  until  some  time  in 
1886  or  1887,  and  the  Government's  suit  was  brought  within  the  pre- 
scribed period. 

Without  entering  into  any  extended  discussion  of  the  law  as  to 
waiver  or  estpppel  m  pais,  which  are  closely  related,  and  without  dis- 
cussing the  question  whether  or  not  such  a  defense  should  be  specially 
pleaded,  as  some  of  the  authorities  hold,  I  do  think  all  the  facts  upon 
which  the  waiver  or  estoppel  is  based  should  have  been  fully  and 
fairly  disclosed  in  the  evidence.       -       -  -  -  — 

In  the  several  briefs  filed  by  the  company  in  the  Department'of 
State,  reference  is  made  to  the  case  of  City  of  Atlanta  v.  Gate  City 
Gas  Light  Company,  (71  Ga.,  106,  125,)c  which  case,  it  is  said,  is  "an 
excellent  illustration  of  the  application  of  the  principle  of  estoppel  as 
against  a  governmental  agency. " 

In  that  case  the  citv  of  Atlanta  sought  to  enjoin  the  ^as  company, 
which  had  a  charter  from' the,  State,  from  laying  mains  in  the  streets 

o  Statement  of  wrongs  done,  etc..  p.  34. 

b  Ibid.,  1,2. 

c  Case  of  N.  Y.  <fc  B.  Co.  r.  Venezuela,  p.  173. 
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of  the  city  in  violation  of  the  terms  of  an  ordinance.  The  supreme 
court  said,  in  substance,  that  the  city  had  stood  by  and  seen  the  com- 
pany make  an  outlay  of  $140,000  in  the  exercise  of  its  right,  under  its 
charter,  and  without  objection  on  the  part  of  the  city  to  the  use  of  the 
streets  for  the  purpose  of  such  expenditure;  that  without  the  use  of 
such  streets  the  enterprise  would  never  have  been  undertaken,  and  to 
now  debar  the  company  from  the  continued  use  thereof  would  cause 
it  to  lose  its  entire  outlay  and  involve  it  in  irretrievable  ruin.  The 
court  further  said: 

Upon  every  principle  of  equity  this  failure  to  notify  the  complainant  of  their  intent 
tion  until  this  neayy  expenditure  had  been  made  would  estop  them.  Such  conduct 
is  fraudulent  in  the  eye  of  the  law. 

As  an  illustration  of  the  application  of  the  principle  of  estoppel  as 
against  a  governmental  agency,  the  above  case  may  be  in  point;  but  the 
serious  question  is:  Does  it  apply  to  the  merits  of  the  case  under  con- 
sideration ?  No  waiver  or  estoppel  was  pleaded  by  the  company  and 
no  evidence  was  introduced  upon  that  subject.  There  is  not  a  word 
of  evidence  in  the  entire  record  that  the  company  ever  built  a  refinery, 
a  railroad,  a  wharf,  a  warehouse,  a  sawmill,  or  other  appurtenance  to 
the  asphalt  business,  and  there  is  no  evidence  that  it  ever  expended 
$500,000  or  any  other  sum  in  improvements  in  the  development  of 
the  business  or  for  any  other  purpose.  The  evidence  began  with  the 
company's  succession  to  the  contract  in  1885  and  ended  with  its  trans- 
actions from  thence  up  to  some  time  in  1887.  No  officer  or  representa- 
tive of  the  company  testified  by  deposition  or  otherwise;  no  showing 
was  made  of  any  facts  or  circumstances  whereby  the  company  was 
misled  or  induced  to  make  expenditures  or  to  incur  obligations  which 
it  would  not  have  done  had  it  not  been  for  the  conduct  or  the  Govern- 
ment. The  question  of  waiver  or  estoppel  rests  solely  upon  the  naked 
fact  that  the  Government  did  not  commence  suit  to  cancel  the  contract 
until  in  the  year  1904.  It  can  not  be  said  that  during  that  time  the 
Government  made  no  complaint  or  gavp  the  company  no  notice.  The 
fact  that  President  Crespo  issued  a  decree,  on  January  4,  1898,  can- 
celing the  contract  because  of  the  company's  failure  to  exploit  the 
natural  products  of  the  forests,  was  at  least  evidence  of  a  complaint 
and  notice  of  nonperformance. 

While  a  condition  may  be  waived  by  a  party  who  has  the  right  to  avail  himsel^of 
it,  mere  indulgence  or  silent  acquiescence  in  the  failure  to  perform  is  never  construed 
into  a  waiver,  unless  some  element  of  estoppel  can  be  invoked. « 

It  must  always  appear  in  some  way  that  a  party  intended  to  waive  the  performance 
of  a  provision  in  a  contract,  or  his  conduct  must  be  such  as  would  estop  him  from  insist- 
ing upon  its  performance.     Th*  facts  showing  waiver  should  be  vleadea.b 

A  waiver  may  also  be  implied,  or  at  least  presumed,  from  a  failure  to  act  or  to  insist 
seasonably  upon  a  right,  for  it  is  required  of  everyone  to  take  advantage  of  his  right 
at  a  proper  time.  But  where  the  silence  or  acquiescence  is  capable  of  being  explained 
otherwise  than  as  a  waiver,  or  the  party  is  under  no  obligation  to  say  or  do  anything,  there 
is  nothing  to  create  a  waiver.  And  it  may  be  safely  asserted  that  mere  indulgence  or 
silent  acquiescence  is  never  construed  into  a  waiver  unless  some  element  of  estoppel 
can  be  invoked,  c  *  *  *  \  mere  indulgence  is  never  to  be  construed  into  a  waiver 
of  a  breach  of  condition,  and  so  are  the  authorities. d 

The  plaintiff  can  not  show  a  waiver  of  performance  or  a  modification  of  any  part  of  a 
contract  without  alleging  it.     So  also  where  the  defendant  relies  on  a  waiver  of  a  stipu- 

a  Royal  v.  Aultman,  116  Ind.,  424:  19  N.  E.  Rep.,  202. 
*>  Bailey  v.  Bond,  77  Fed.  Rep.,  403,  410. 
c  Am.  &  Eng.  Enc.  Law,  vol.  29,  pp.  1105,  1106. 
<*Gray  v.  Blanchard,  8  Pick.,  283,  291. 

30568— S.  Doc.  413,  60-1 10 
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lation  in  a  contract  sued  on  he  must  plead  it.     And  the  facts  showing  a  waiver  of  per- 
formance of  a  provision  in  a  contract  must  be  specially  pleaded .« 

The  facts  supporting  an  estoppel  in  pais  must  be  clearly  made  out  by  the  party 
relying  upon  it.  *  *  *  It  must  be  shown  that  the  party  pleading  tne  estoppel 
acted  to  his  prejudice  on  such  representations  and  that  he  will  be  prejudiced  by 
allowing  them  to  be  disproved. b 

•  It  therefore  seems  to  me  that,  so  far  as  the  "main  issue"  is  con- 
cerned, upon  the  whole  record  the  Government  was  entitled  to  a 
judgment  declaring  the  Hamilton  contract  forfeited  for  the  non- 
performance of  obligations  therein  contained,  the  defendant  company 
offering  no  sufficient  excuse  or  justification  for  such  nonperformance. 

THE   CARNER   PAMPHLET. 

Reference  has  heretofore  been  made  to  and  extracts  have  been 
quoted  from  a  certain  printed  pamphlet,  the  authorship  of  which  is 
attributed  to  Mr.  A.  H.  Carner,  a  copy  of  which  was  filed  in  the 
Department  of  State  as  a  part  of  the  Dound  volume  entitled  "Case 
of  New  York  and  Bermudez  Company  v.  Venezuela/ ' 

This-  pamphlet  is  entitled  "The  New  York  and  Bermudez  Co. — 
Discussion  of  its  Rights  Against  the  Illegal  Executive  Decree  Issued 
on  January  4,  1898, "  etc.  It  was  printea  in  Caracas  in  the  year  1889, 
soon  after  the  high  federal  court  set  aside  the  executive  decree  of 
President  Crespo  wherein  he  declared  the  Hamilton  contract  canceled, 
etc.  The  pamphlet  is  dedicated  in  effusive  terms  of  praise  to  the 
"  Honorable  General  Ignacio  Andrade,  President  of  the  Republic," 
et  al.,  which  dedication  is  signed  "A.  H.  Carner,  managing  director, 
Guanoco  (Venezuela),  April,  1899." 

In  the  brief  filed  by  the  company  in  the  Department  of  State,  en- 
titled "A  Statement  of  the  Wrongs  done  to  the  Company,"  the 
following  statement  in  reference  to  the  aforesaid  Carner  pamphlet 
appears,  page  27 : 

It  will  illustrate  the  hopelessness  of  the  difficulties  with  which  the  company  is 
obliged  to  contend  in  the  defense  of  ite  rights  in  the  Venezuelan  courts  to  narrate 
how  it  was  prevented  from  including  in  the  record  of  the  present  "judicial"  pro- 
ceedings the  notorious  fact  of  Mr.  Carner' s  authorship  of  the  printed  statement  from 
which  the  foregoing  extracts  are  taken. 

The  company's  counsel  in  Caracas  asked  Mr.  Carner,  while  testifying  as  a  witness 
on  Jtfovember  24,  1904,  whether  the  aforesaid  publication  was  made  by  his  order 
ana  authority.  Though  it  is  perfectly  well  known  by  many  persons  that  Mr.  Carner 
speaks  both  Spanish  and  English  fluently,  he  asserted  that  he  did  not  possess  a  suffi- 
cient knowledge  of  the  Spanish  language  to  enable  him  to  answer  this  question  with- 
out the  assistance  of  a  sworn  interpreter.  The  company's  counsel  then  pointed  out 
that  Mr.  Carner  had  already  answered  in  Spanish  a  portion  of  the  inquiries  put  to 
him,  and  requested  that  if  an  interpreter  was  necessary  the  court  should  appoint 
Dr.  Andres  J.  Vigas,  a  friend  of  Mr.  earner's,  who  was  present  in  court  and  had  been 
conversing  in  English  with  the  witness  while  he  was  testifying.  The  court  refused 
to  grant  this  request,  and  suddenly  declared  that  the  examination  was  ended.  No 
conceivable  reason  can  be  assigned  for  this  refusal,  except  the  wish  and  design  to 
protect  Mr.  Carner  from  admissions  which  would  have  destroyed  the  value  of  his 
testimony  and  the  case  of  the  Venezuelan  Government. 

The  foregoing  quotation  is  substantially  true  as  to  the  facts  therein 
stated.  Mr.  Carner  was  called  as  a  witness  by  the  company.  He  was 
asked  the  question  whether  the  publication  had  been  made  by  his 
authority.  He  evaded  the  question  by  saying  his  knowledge  of  Span- 
ish was  not  sufficient  to  enable  him  to  make  the  proper  explanation 

«  Cyclopaedia  of  Law  and  Practice,  vol.  9,  727. 
bEnc.  Pleading  and  Practice,  vol.  &,  10,  U. 
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without  the  assistance  of  an  interpreter.  This  answer  was  undoubt- 
edly a  subterfuge.  Mr.  Carner  has  long  resided  in  Venezuela  and  is 
perfectly  familiar  with  the  Spanish  language.  The  court  refused  to 
appoint  an  interpreter,  and  said  the  inquiry  had  already  been  suffi- 
ciently answered. 

There  is  no  doubt  but  Mr.  Carner  was  much  embarrassed  by  the 
inquiry.  The  pamphlet  abounds  in  extravagant  praise  of  the  com- 
pany and  in  vehement  denunciation  of  its  opponents;  and  the  con- 
trast between  Mr.  Carner' s  attitude  toward  the  company  at  the  time 
this  pamphlet  was  written  and  his  hostile  attitude  toward  it  at  the 
time  of  this  examination  was  so  marked  as  to  provoke  embarrassment 
when  he  was  confronted  therewith.  The  court  saw  his  embarrass- 
ment and  relieved  him  therefrom  by  abruptly  terminating  the  exami- 
nation. In  so  doing  the  court  manifested  a  disposition  to  favor  or 
protect  Carner,  which  has  been  construed  as  indicating  favoritism 
toward  the  Government  and  its  adherents. 

At  the  same  time  the  incident  is  of  little  importance.  The  pam- 
phlet had  already  been  identified,  its  authorship  admitted,  ana  the 
authority  for  its  publication  stated  by  a  previous  witness.  Dr.  Andres 
J.  Vigas,  a  former  attorney  for  the  company,  testified  that  he  was  the 
author  of  the  pamphlet,  that  it  was  written  and  published  by  the 
authority  of  Mr.  Carner,  who  was  then  the  managing  director  of  the 
company,  but  that  at  the  time  the  pamphlet  was  published  Carner 
was  in  the  United  States  and  the  company  paid  the  expense  of 
publication. 

Under  no  rule  of  evidence  that  prevails  in  the  courts  of  our  country 
would  this  pamphlet  have  been  admissible.  Although  published  in 
the  name  of  Mr.  Carner,  and  possibly  under  his  direction,  it  was 
nevertheless  a  declaration  made  out  of  court,  by  and  for  the  company, 
and  in  its  name.  The  company  could  not  use  its  own  ex  parte  state- 
ments, made  in  its  own  interest,  as  evidence  in  its  behalf.  It  is  true, 
there  seems  to  be  no  rules  of  evidence  in  the  courts  of  Venezuela — 
everything  goes  in,  from  unidentified  telegrams  to  resolutions  of 
municipal  councils — but  no  substantial  error  can  be  well  assigned  on 
this  part  of  the  record. 

If  Mr.  Carner  had  testified  for  the  Government  and  had  made  state- 
ments on  the  witness  stand  different  from  the  statements  made,  or 
authorized  to  be  made,  in  the  pamphlet,  on  cross-examination,  he 
might  have  been  very  properly  interrogated  in  reference  to  the  latter, 
or  the  foundation  for  his  impeachment  as  a  witness  might  have  been 
found  therein.  But  Carner  was  not  a  witness  for  the  Government; 
he  was  called  by  the  company  and  was  simply  asked  about  the  pam- 
phlet. 

The  pamphlet  is  an  extravagant,  flamboyant  piece  of  literature; 
it  is  boastful  in  tone  and  declamatory  in  style ;  but  it  contains  some 
interesting  statements  of  fact,  which,  if  they  had  been  proven  in  the 
trial,  would  have  had  an  important  bearing  on  the  issues  involved. 
Whether  or  not  the  company  intended  to  prove  these  facts  by  the 
pamphlet  does  not  appear.  Its  counsel  made  no  offer  of  proof, 
made  no  statement  to  the  court  as  to  wherein  the  pamphlet  was  com- 
petent, material,  or  relevant,  and  called  the  attention  of  the  court  to 
nothing  therein  that  had  any  bearing  on  the  case. 


244  WRONGS   DONE   AMERICAN    CITIZENS  BY   VENEZUELA. 

ASSESSMENT   OF   DAMAGES. 

Following  the  " main  issue"  to  its  conclusion,  the  next  step  for  con- 
sideration is  the  assessment  of  damages. 

In  its  complaint  the  Government  prayed  that  the  company  be 
adjudged  to  "pay  the  nation  for  the  damages  which  have  been  caused 
to  the  latter  by  the  failure  to  execute  the  said  contract,  according 
to  the  just  finding  of  appraisers,  and  calculated  in  accordance  with 
the  basis  established  by  the  first  additional  article." 

The  " first  additional  article"  referred  to  specified  the  duties, 
royalties,  or  taxes  which  the  company  was  to  pay  the  Government  on 
wood,  dyestuffs,  etc.,  exploited  or  exported. 

The  Government  also  alleged  in  tne  complaint  that  the  contract 
was  a  lease,  and  the  subject-matter  thereof  was  "the  enjoyment  of 
all  the  natural  products  existing  on  the  wild  lands  of  the  former 
State  of  Bermudez." 

The  Government  also  alleged  that  one  of  the  obligations  imposed 
by  the  contract  in  the  "second  additional  articles"  was  the  canali- 
zation of  rivers,  etc.;  that  the  company  had  not  performed  this 
obligation,  and  the  Government  introduced  direct  evidence  which 
at  least  tended  to  prove  a  breach  of  this  alleged  obligation,  but  it 
asked  for  no  damages  on  that  account.  The  claim  for  damages  was, 
therefore,  solely  based  on  the  alleged  breach  of  the  obligation  to 
exploit  the  products  of  the  forest. 

Subsequent  to  the  rendition  of  the  judgment  of  the  court  whereby 
the  contract  was  adjudged  forfeited  and  canceled,  the  court  appointed 
three  appraisers  to  assess  the  damages. 

These  appraisers  have  made  their  report.  The  latter  was  returned 
to  the  court  subsequent  to  my  departure  from  Venezuela.  A  copy 
of  the  report  has  been  furnished  me  since  my  return  home.  Tne 
report  assessed  the  total  damages  at  1,065,000  bolivars,  or  $213,000. 
It  is  my  understanding  the  company  has  filed  exceptions  to  this 
report,  which  are  still  pending  before  the  court.  What  the  action  of 
the  court  thereon  will  be  can  only  be  conjectured.  However,  a  few 
observations  in  reference  to  the  report  will  not  be  out  of  place. 

It  is  to  be  remembered  that  tne  Government  in  the  trial  of  the 
"main  issue"  introduced  no  evidence  showing,  or  even  tending  to 
show,  the  extent  of  the  forests  in  the  State  of  Bermudez,  if  any 
there  were,  or  what  kind  of  wood  they  contained,  if  there  was  any 
wood,  or  whether  or  not  the  same  had  any  commercial  value;  and  as 
to  other  products  there  was  absolutely  no  evidence  at  all.  The  only 
evidence  that  raised  any  presumption  as  to  the  existence  of  wood 
was  the  reports  of  the  company  and  that  of  the  custom-house,  which 
showed  the  company  had,  in  the  beginning  of  the  contract  term, 
exported  some  wood.  But  this  evidence  did  not  furnish  any  basis 
for  determining  what  wood,  or  what  kind  of  wood,  or  what  other 
products  remained.  There  was  no  data  furnished  by  this  evidence 
upon  which  any  computation  of  damages  under  the  first  additional 
article,  or  under  any  other  article,  could  be  made. 

The  appointment  of  appraisers  to  assess  the  damages  corresponds 
somewhat  to  the  old  common-law  practice  known  as  the  assessment 
of  damages  by  writ  of  inquirv.  In  that  practice  an  interlocutory 
judgment  was  first  entered  to  the  effect  the  plaintiff  ought  to  recover 
damages,  but  the  court  did  not  know  what  damages  had  been  sus- 
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tained.  Therefore  a  writ  was  issued  to  the  sheriff  commanding  him 
to  summon  a  jury,  that  inquiry  be  made  into  such  damages,  and 
that  the  verdict  m  reference  thereto  be  returned  into  court.  The 
sheriff  then  summoned  a  jury,  and  an  inquiry  was  made  u under  very 
nearly  the  same  rules  of  law  as  upon  a  trial  by  jury  at  nisi  prius."a 
Waiving  discussion  of  what  the  measure  of  damages  mav  be  in  a 
case  of  this  kind,  and  accepting  the  first  additional  article  as  the 
proper  basis  for  estimating  tne  same,  it  must  be  true  that  such  dam- 
ages' should  be  made  reasonably  certain  by  the  proof  of  actual  facts 
which  present  data  for  a  rational  estimate  of  their  amount. 

Compensation  for  the  legal  injury  is  the  measure  of  recoverable  damages.  Actual 
damages  only  may  be  secured.  Those  that  are  speculative,  remote,  uncertain,  may 
not  form  the  basis  of  a  lawful  judgment.  The  actual  damages  which  will  sustain  a 
judgment  must  be  established,  not  by  conjectures  or  unwarranted  estimates  of  wit- 
nesses, but  by  facts  from  which  their  existence  is  logically  and  legally  inferable. 
The  speculations,  guesses,  estimates  of  witnesses,  form  no  better  basis  of  recovery 
than  tne  speculations  of  the  jury  themselves.  Facts  must  be  proved,  data  must  be 
given  which  form  a  rational  basis  for  a  reasonably  correct  estimate  of  the  nature  of 
the  legal  injury  and  of  the  amount  of  the  damages  which  resulted  from  it  before  a 
judgment  of  recovery  can  be  lawfully  rendered.  These  are  fundamental  principles 
of  the  law  of  damages.  & 

But  the  appraisers  followed  no  such  rule  as  above  laid  down — a 
rule  based  on  common  sense;  one  which  must  be  recognized  by  the 
civil  law  as  well  as  by  the  common  law.  The  report  of  the  appraisers 
is  a  curious  piece  of  legal  literature.  In  our  country  it  is  a  common 
practice  to  make  estimates  upon  the  amount  of  merchantable  timber 
contained  in  a  forest  or  body  of  standing  timber.  Experts  go  through 
the  forest,  count  the  trees,  make  estimates  as  to  the  product  thereof, 
and  report  as  to  the  value  of  the  same.  But  in  this  case  nothing  of 
that  kind  was  done.  No  witnesses  were  heard,  no  investigation  into 
actual  conditions  was  made,  and  no  data  were  presented  upon  which 
an  estimate  of  damages  could  be  made  with  any  degree  of  certainty. 

The  appraisers  report  that  they  studied  the  decision  and  the  docu- 
ments relating  thereto  and  the  data  found  in  official  publications.  It 
does  not  appear  that  they  went  to  Bermudez,  or  that  thev  were  ever 
in  the  State,  or  that  they  had  any  personal  knowledge  of  the  condi- 
tions that  existed  there.  They  say  the  forests  abound  in  valuable 
woods  of  many  kinds,  and  they  assume  to  specify  them.  Then  they 
take  the  official  publication  of  exports  of  wood,  dyestuffs,  £ums,  etc., 
made  in  the  year  1883  from  Maracaibo,  a  seaport  located  in  another 
State,  and  lite  reports  of  exportation  of  rubber  from  Ciudad  Bolivar, 
in  1881  and  1882 — a  city  located  on  the  Orinoco  River  and  far 
distant  from  Bermudez— and  they  make  a  guess,  a  speculative  esti- 
mate, of  what  might  have  been  or  ought  to  have  been  exported  from 
Bermudez  in  a  period  of  fifteen  years.  Then  they  estimate  what 
revenue  the  Government  would  have  received  if  the  products  of  the 
kind  and  in  the  quantity  named  had  been  exported.  There  is  no 
evidence  how  the  forests  of  Bermudez  compared  with  those  tribu- 
tary to  Maracaibo.  There  is  not  a  scintilla  of  evidence  in  the  entire 
record  that  there  is  any  rubber  in  the  State,  and  yet  these  appraisers 
assume  to  make  estimates  in  reference  thereto  by  drawing  deductions 
from  the  exports  made  from  other  and  far-removed  parts  of  the 
country. 

°  Sutherland  on  Damages,  3d  Ed.,  vol.  2,  sec.  427. 

&  Central  Coal  and  Coke  Co.  r.  Hartman,  111  ¥ed.  'Rap.,  Wt,%. 
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They  base  their  estimates  upon  the  sections  of  Cumana,  Barcelona, 
and  Maturin,  which  they  say  formed  the  old  State  of  Bermudez;  but 
the  contract  expressly  excepted  or  excluded  Barcelona  from  the  pro- 
vision of  the  contract  as  to  the  exploitation  of  wood;  the  company 
had  no  right  to  exploit  wood  from  that  section,  but  that  made  no 
difference  to  these  appraisers. 

In  my  judgment,  this  assessment  of  damages  is  a  travesty,  a  farce; 
and  it  is  not  justified  by  any  principle  of  law,  by  any  rule  of  practice 
known  to  the  courts  or  any  civilized  country,  or  by  any  principle  of 
common  sense  or  common  justice. 

SEQUESTRATION    ISSUE. 

On  July  20,  1904,  the  attorney-general  instituted  the  suit  under 
consideration  by  filing  the  complaint  in  the  high  federal  and  cassa- 
tion court.  With  the  complaint  he  filed  a  telegram,  dated  April  22, 
1904,  from  one  R.  Velazquez,  addressed  to  Dr.  Lucio  Baldo,  the  min- 
ister of  fomento,  in  which  the  sender  informed  the  minister  on  "  trust- 
worthy data"  that  the  company  had  not  canalized  any  rivers  or 
exploited  or  exported  the  natural  products  of  the  forests,  other  than 
asphalt ;  also  tnree  ex  parte  depositions  or  affidavits  given  by  three 
several  parties,  who  respectively  stated  that  they  had  at  different 
times  visited  some  of  the  rivers  in  the  State  of  Bermudez,  and  so  far 
as  they  had  observed  there  had  been  no  canalization  of  any  of  such 
rivers,  at  least  they  saw  no  evidence  thereof. 

On  the  same  day  the  petition  was  filed  the  court  certified  it  to  the 
judge  of  first  instance. 

On  the  next  day,  July  21,  the  judge  ordered  a  summons  to  be  issued 
for  the  Bermudez  Company  to  oe  served  on  its  local  representative, 
which  was  made  returnable  on  the  tenth  working  day  after  service. 

In  the  complaint  the  attorney-general  alleged  the  contract  in  ques- 
tion was  a  lease,  "the  subject-matter  of  which  is  the  enjoyment  of  all 
the  natural  products  existing  on  the  wild  lands  of  the  former  State  of 
Bermudez."  He  further  alleged  that  it  clearly  appeared  from  the 
telegram  and  the  depositions  filed  with  the  complaint  that  the  com- 
pany had  failed  to  make  improvements,  which,  by  the  contract,  it 
was  obliged  to  make,  such  as  canalization  of  rivers.  The  attorney- 
general,  in  and  by  his  petition,  moved  for  a  decree  of  sequestration  of 
the  mine  which  the  company  exploited  at  Guanoco,  together  with  all 
the  apparatus  and  appurtenances  used  in  such  exploitation,  to  answer 
the  result  of  the  suit.  This  order  he  asked  for  under  the  seventh 
clause  of  article  373  of  the  Code  of  Civil  Procedure. 

On  July  21,  the  same  day  the  summons  for  the  defendant  was  or- 
dered, the  attorney-general  appeared  and  suggested  to  the  court  that 
in  the  event  it  granted  the  order  for  sequest ration,  Mr.  Ambrose  H. 
Carner  be  appointed  receiver,  and  that  a  commission  to  execute  the 
order  be  directed  to  the  local  judge  of  Cumana. 

On  this  same  day  the  judge  of  first  instance,  after  citing  the  afore- 
said depositions,  said  he  found  the  "extreme  circumstances"  required 
by  law  fully  proved,  and  therefore  granted  the  order  for  sequestration, 
and  directed  that  a  commission  to  execute  the  same  be  directed  to 
the  aforesaid  local  judge.  He  further  appointed  Carner  receiver, 
and  ordered  that  a  citation  issue  for  him. 


WRONGS  DONE  AMERICAN   CITIZENS  BY   VENEZUELA.  247 

Early  the  next  morning,  July  22,  at  9  a.  m.,  Mr.  Carner  appeared  in 
court,  accepted  the  appointment,  and  was  sworn  to  faithfully  discharge 
the  duties  thereof,  but  no  bond  was  required. 

It  is  apparent  the  commission  to  execute  the  order  of  sequestration 
was  also  issued  that  same  morning  and  given  to  Carner  to  be  delivered 
by  him  to  the  local  judge  at  Cumana.  It  is  to  be  observed  that  sub- 
sequent to  the  granting  of  the  original  contract  the  old  State  of 
Bermudez  was  divided,  as  I  understand  it,  into  three  new  States  or 

8 arts  of  it  were  included  in  three  different  States,  namely,  Cumana, 
[aturin,  and  Barcelona.     The  mines  were  located  in  what  was  then 
the  State  of  Cumana. 

The  return  of  the  summons  issued  for  the  company  shows  it  was 
served  on  Robert  K.  Wright,  the  local  managing  director,  at  2.30 
p.  m.  of  July  22,  1904.     The  petition  was  filed  on  July  20.     The  order 

Granting  sequestration  and  appointing  the  receiver  was  issued  on 
uly  21,  ana  on  the  morning  of  July  22  the  receiver  accepted  the 
appointment,  qualified  by  taking  oath  to  perform  the  duties  of  his 
office,  received  the  commission  to  execute  the  order,  and  immediately 

Eroceeded  on  his  way  to  Guanoco.  During  all  this  time  the  company 
ad  no  notice.  Its  representative  was  living  in  Caracas,  where  the 
court  is  located,  but  he  was  not  served  with  notice  until  in  the  after- 
noon of  "the  day  on  which  Mr.  Carner  started  for  the  asphalt  mines 
with  the  order  to  take  possession  thereof. 

At  4.45  p.  m.  of  this  same  day  Mr.  Wright,  the  managing  director 
of  the  company,  appeared  in  court,  and  in  a  petition  filed  therein  said 
he  had  unexpectedly  learned  of  the  commencement  of  the  suit,  of  the 
order  of  sequestration,  and  the  appointment  of  the  receiver.  He  pro- 
tested against  the  proceeding,  denied  that  the  contract  was  a  lease,  or 
that  the  Government  was  entitled  to  the  extraordinary  relief  asked 
for  based  on  such  a  construction  of  the  contract,  and  said  it  was  of  the 
utmost  importance  that  the  question  be  determined  at  once  whether  or 
not  the  contract  was  a  lease  and  whether  or  not  the  Government  was 
entitled  to  this  particular  relief.  He  represented  to  the  court  that 
under  article  368  of  the  code  the  granting  of  the  order  of  sequestra- 
tion was  discretionary  with  the  judge;  that  the  damages  which  the 
company  would  suffer  by  the  sequestration  would  be  very  great,  and 
therefore  he  prayed  the  judge  to  review  the  subject  as  a  matter  of 
justice  and  to  revoke  the  order.  The  judge  reserved  a  decision  oil 
this  petition  until  July  25,  when  he  said  that,  without  entering  into 
any  details  in  regard  to  the  arguments  presented,  he  found  the 
grounds  on  which  the  order  was  based  sufficient  to  justify  the  same. 
Mr.  Carner  arrived  at  Cumana  on  July  24  and  presented  to  the 
local  judge  the  commission  of  the  fedral  court  at  Caracas  directing 
the  sequestration  of  the  company's  property.  The  local  judge  entered 
an  order  reciting  the  receipt  of  the  commission  and  declared  that  the 
court  "  would  constitute  itself"  at  all  places  necessary  in  order  to  give 
possession  of  the  property  to  the  receiver,  and  to  that  end  the  support 
of  the  public  troops  would  be  requested  should  circumstances  require. 
It  was  further  noted  that  the  order  was  entered  in  the  presence  of 
Mr.  Carner  and  on  his  petition. 

On  July  28  the  local  judge,  accompanied  by  Mr.  Carner  and  by  a 
representative  of  the  attorney-general,  appeared  at  Guanoco  on  a 
gunboat  and  with  a  military  force  and  took  possession  of  the  com- 
pany's property.     It  is  to  be  observed  that  accorduv^  to  \.V\fe  ^tosrsv 
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made  by  the  local  magistrate,  Garner  not  only  took  possession  of  the 
mine,  but  also  took  possession  of  the  company's  personal  property, 
consisting  of  office  and  household  furniture,  books  of  account,  papers, 
moneys  in  the  safe,  provisions,  stores,  tools,  machinery,  and  supplies 
of  various  kinds,  and  about  1 ,000  tons  of  raw  asphalt. 

Conflicting  stories  are  told  by  the  parties  in  interest  as  to  how  this 
order  was  executed.  Affidavits  and  statements  of  officers  and  em- 
ployees of  the  company  have  been  filed  in  the  Department  of  State 
which  show  that  considerable  force  was  used  by  the  troops  in  taking 

Eossession  of  the  company's  property.  The  representatives  of  the 
rovernment  deny  that  any  force  was  used.  They  contend  that  the 
soldiers  were  taken  along  in  the  expectation  that  tne  execution  of  the 
order  would  be  resisted  and  that  force  would  be  required,  but  that 
the  officers  of  the  company  complied  with  the  mandate  of  the  court, 
and  no  violence  or  force  was  used  or  necessary. 

The  alleged  authority  for  this  sequestration  proceeding  is  found  in 
the  seventh  clause  of  article  373  of  the  civil  coae  of  procedure,  which 
is  as  follows : 

Article  373.  Sequestration  shall  be  decreed — 

First.  Of  the  chattel,  the  subject-matter  of  the  action,  when  the  defendant  has 
no  responsible  property,  and  it  is  with  reason  feared  that  he  may  conceal,  alienate, 
or  deteriorate  it.     *    *    * 

Seventh.  Of  the  property  leased,  it  the  defendant  is  sued  for  default  in  payment 
of  the  rental;  or  on  account  of  the  property  becoming  deteriorated;  or  on  account  of 
having  failed  to  make  improvements  to  which  he  was  bound  by  the  contract,  provided 
any  of  the  circumstances  be  proved  in  the  manner  indicated  in  article  3C " 

And  article  368  reads  as  follows : 

Article  368.  At  any  stage  or  epoch  of  the  cause  whatsoever,  if  there  is  proof  of  the 
right  sued  for,  although  it  be  by  the  depositions  of  witnesses.,  when  this  proof  is  admissible 
according  to  the  civil  code,  any  of  the  parties  may  request,  according  to  the  case, 
and  the  judge  may  grant — 

First.  Prohibition  to  alienate  the  subject-matter  of  the  dispute. 

Second.  The  sequestration  of  determinate  property. 

Third.  Deposit  of  security,  and  in  default  thereof,  the  attachment  of  sufficientjof 
the  propery. 

It  is  difficult,  if  not  impossiblejto  construe  the  code  by  any  rule  of 
interpretation  adopted  and  made  known  by  anv  previous  decisions 
of  the  courts  of  Venezuela.  There  are  no  published  or  public  reports 
of  such  decisions.  In  all  the  arguments  made  by  the  counsel  on  noth 
sides  of  this  case  no  citation  was  made  to  any  former  decision  of  the 
court  on  the  subject  or  to  any  rule  of  construction  adopted  thereby. 
They  argued  the  case  and  the  court  decided  it  as  though  the  ques- 
tions involved  were  new  and  raised  for  the  first  time  in  the  history  of 
the  court. 

Accepting  the  translation  above  given  as  expressing  the  thought 
and  purpose  of  the  code,  what  is  the  rational  construction  thereof? 
Article  368  says  the  judge  may  grant  sequestration  of  determinate 
properties,  when  there  is  proof  of  the  right  thereto,  and  a  party 
requests  it,  at  any  stage  of  the  cause. 

The  ground  upon  which  the  right  to  the  writ  is  predicated  is  ex- 

I)ressed  in  article  373.  The  right  is  to  sequestrate  "the  property 
eased  "  when  the  lessee  has  failed  to  make  improvements  required  by 
the  terms  of  the  lease.  The  code  does  not  say  what  kind  of  improve- 
ments, or  where  the  same  are  to  be  made,  but  the  reasonable  inter- 
pretation of  both  articles  of  the  code,  construed  together,  is  that 
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where  " determinate  properties'' — that  is,  a  "distinct,"  " definitely- 
limited,  "  "fixed,"  "specific"0  property  is  leased  and  the  lessee  agrees 
as  one  of  the  express  covenants  of  the  lease  to  make  certain  improve- 
ments thereon,  then  the  lessor  has  a  right  to  ask  for  the  sequestration 
"of  the  property  leased "  in  case  the  lessee  fails  to  make  such  improve- 
ment. 

The  next  question  is,  What  was  the  i "  property  leased  "  by  the  Ham- 
ilton contract,  assuming  it  was  a  lease?  The  attorney-general,  in 
the  complaint,  made  the  following  allegation,  which  is  the  only  one 
on  the  subject: 

And  as  to  the  contract  made  with  Mr.  Horatio  R.  Hamilton,  it  is  a  contract  of 
lease,  the  subject-matter  of  which  is  the  enjoyment  of  all  the  natural  products  existing  on 
the  wild  lands,  etc. 

The  "property  leased,"  according  to  the  construction  thus  placed 
on  the  contract,  was  no  determinate,  definitely  limited,  fixed,  or  spe- 
cific property,  but  an  incorporeal  right  of  enjoyment — that  is,  the 
right  to  take  from  the  wild  lands  of  a  given  State  certain  natural 

Eroducts  for  and  during  a  certain  term  of  years.     How  then  can  it 
e  said  that  the  parties  contemplated  that  any  improvement  was  to 
be  made  on  "the  subject-matter"  of  such  a  so-called  lease? 

Again,  construing  these  several  articles  of  the  code  together,  it 
seems  a  reasonable  interpretation  to  say  they  mean  that  where 
"determinate"  property  is  leased  and  the  lessee  fails  to  make  required 
improvements,  the  lessor  is  entitled  to  a  sequestration  "of  the 
property  leased,"  and  nothing  more:  that  is,  to  a  seizure  of 'the 
determinate  property  involved  in  the  controversy,  the  same  to  be 
held  by  the  sequestrator  until  it  shall  be  adjudged  who  is  entitled 
thereto. 

Sequestration — In  contracts. — A  species  of  deposit  which  two  or  more  persons  engaged 
in  litigation  about  anything  make  of  the  thing  in  contest  with  an  indifferent  person, 
who  binds  himself  to  restore  it  when  the  issue  is  decided,  to  the  party  to  whom  it  is 
adjudged  to  belong.     (Louisiana  Code,  art.  2942. )& 

A  mandate  of  the  court  ordering  the  sheriff,  in  certain  cases,  to  take  in  his  possession 
and  to  keep  a  thing  of  which  another  person  has  the  possession  until  after  the  decision 
of  the  suit,  in  order  that  it  be  delivered  to  him  who  snail  be  adjudged  entitled  to  have 
the  property  or  possession  of  that  thing.  That  is  what  is  properly  called  a  judicial 
sequestration.     (Louisiana  Civil  Code,  arts.  2941,  2842.) c 

The  attorney-general,  in  his  complaint,  based  his  claim  to  a  seques- 
tration on  the  seventh  clause  of  article  373 — that  is,  to  a  seizure  "of 
the  property  leased,"  or  "the  subject-matter"  of  the  lease;  which  in 
this  case  was  an  intangible,  indeterminate,  incorporeal  right  of 
"enjoyment,"  according  to  his  own  definition.  Was  he  entitled  to 
a  writ  of  sequestration  under  the  article  of  the  code  which  he  invoked  ? 
Was  a  sequestration  necessary?  A  judgment  of  forfeiture  of  the 
contract  was  of  itself  sufficient  to  interrupt,  terminate,  or  destroy 
the  further  exercise  of  the  right  of  enjoyment.  There  was  no  showing 
of  want  of  property  on  the  part  of  the  companv,  no  suggestion  it  had 
concealed  or  was  about  to  conceal,  alienate,  or  deteriorate  its  property. 
Besides,  the  code  itself  in  its  letter  and  spirit  contemplates  the  seizure 
of  only  determinate  property  which  is  the  subject  of  the  lease,  to  be 
held  pending  the  determination  of  the  controversy.  No  rijrht  was 
given  to  seize,  to  use,  enjoy,  and  consume  other  property  which  was 

a  Standard  Dictionary,  vol.  1,  p.  500. 

&  Bouvier's  Law  Dictionary,  vol.  2,  p.  $&2.. 

c  Bouvier's  Law  Dictionary,  vol.  2,  p,  Wl. 
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not  u property  leased/'  or  in  any  sense  the  thing  in  controversy.  Yet 
in  this  case  the  Government  not  only  seized  the  asphalt  lake,  but  it 
seized  the  company's  moneys,  account  books,  household  and  office 
furniture,  provisions,  stores,  supplies,  machinery,  tools,  and  all  its 
personal  property  of  every  name  and  description,  and  is  not  holding 
the  same  in  custody  as  contemplated  by  the  code,  but  is  using  ana 
consuming  them  and  is  actually  carrying  on  business  therewith  in 
competition  with  the  company,  the  owner  of  the  property.  This 
was  a  seizure  which  went  far  beyond  the  authority  of  the  code ;  and 
which,  even  on  the  theory  of  the  contract  advanced  by  the  Government, 
was  not  only  unnecessary,  but  harsh,  oppressive,  and  unjustifiable. 
The  next  question  for  consideration  is  the  alleged  obligation  to 
make  improvements,  the  nature  thereof,  and  wherein  the  company 
made  default  in  respect  thereto. 

THE    SECOND   ADDITIONAL  ARTICLES. 

The  only  ground  for  sequestration  alleged  by  the  Government  was 
that  the  company  had  "  omitted  to  make  improvements  which  by 
the  contract  it  was  bound  to  make,  such  as  the  canalization  of  the 
rivers  of  the  State."  The  only  obligation  to  canalize  rivers  is  found 
in  what  is  called  the  "  second  additional  articles/'  entered  into  by  the 
Government  and  Hamilton  on  May  30,  1884. 

The  original  contract  was  entered  into  on  September  15,  1883. 
It  was  approved  by  Congress  on  June  5,  1884,  five  days  after  the 
date  of  tne  second  additional  articles.  It  is  fair  to  assume  that  the 
original  contract  had  been  reported  to  Congress  and  it  was  before 
that  body  prior  to  the  time  the  second  articles  were  entered  into. 
It  is  not  disputed  that  the  original  contract  was  approved  by  Con- 
gress, that  it  was  published  in  the  Official  Gazette,  and  it  became 
effective  as  a  public  law  without  the  second  articles  being  a  part 
thereof  or  attached  thereto. 

The  company  contended  on  the  trial  that  the  second  additional 
articles  were  never  approved  by  Congress,  as  the  law  then  required, 
and  therefore  they  never  became  effective  or  binding  upon  the  parties. 

The  attorney-general  in  reply  introduced  in  evidence  an  omnibus 
report  made  bv  the  minister  of  fomento  to  Congress,  dated  Febru- 
ary 19,  1885,  the  next  year  after  the  original  contract  was  approved. 
This  report  was  a  general  resume*  of  the  transactions  of  the  rresident 
through  the  agency  of  this  ministry.  In  this  report  reference  was 
made  to  the  original  contract  and  to  the  additional  articles  dated 
May  30,  1884.  No  specific  action  was  taken  by  Congress  upon  these 
articles.  The  only  sort  of  an  approval  was  a  general  legislative  de- 
cree enacted  by  Congress,  datecl  April  17,  1886,  wherein  Congress 
approved  all  the  acts  of  President  Crespo  during  the  two  years  from 
1884  to  1886.  And  this  approval,  the  attorney-general  contended, 
was  sufficient  to  validate  the  second  additional  articles.  I  have  not 
given  much  consideration  to  this  phase  of  the  question,  because  there 
are  other  facts  of  more  controlling  importance  which  in  my  judg- 
ment are  decisive  as  to  the  rights  or  the  parties. 

By  these  articles  Hamilton  agreed  to  open  a  channel  in  one  or  more 
rivers  of  the  State,  beginning  with  the  Cano  Colorado  and  the  Guara- 

J>iche,  as  far  as  Matunn,  for  purposes  of  exportation  and  importation. 
n  consideration   whereof  the  Government  granted   Hamilton   the 
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"  exclusive  right  of  navigating  the  rivers  thus  made  navigable,  and  to 
levy  a  tax,  to  be  fixed  by  agreement  with  the  Government,  on  ships 
and  boats  navigating  them,  as  soon  as  they  shall  be  made  navigable." 
Hamilton  was  to  have  the  same  rights  if  he  built  a  railroad. 

These  " additional  articles"  made  no  reference  whatever  to  the 
original  contract  or  to  the  subject-matter  thereof,  and  they  were  in 
no  sense  germane  thereto.  The  canalization  of  the  river  Giiarapiche 
and  the  opening  of  navigation  to  Maturin  "for  exportation  ana  im- 
portation had  nothing  whatever  to  do,  so  far  as  the  pleadings  and 
the  evidence  in  this  record  show,  with  the  exploitation  of  asphalt  or 
other  natural  products.  The  obligation  expressed  in  these  "additional 
articles"  was  independent  of  and  distinct  from  the  obligations  of  the 
original  contract.  The  latter  was  complete  in  and  of  itself;  it  was 
signed,  sealed,  and  delivered,  approved  by  Congress,  and  became  a 
public  law  without  these  additional  articles. 

The  obligation  of  the  "additional  articles"  carried  with  it  a  com- 
pensation peculiar  thereto,  viz>  the  exclusive  right  to  navigate  the 
rivers  canalized,  or  to  levy  a  tax  on  the  vessels  of  others  who  might 
navigate  them.  The  high  federal  court,  in  one  of  its  opinions  in  tnis 
case,  said  that  the  canalizing  of  the  rivers  was  "a  work  for  which  the 
Government  intended  to  pay  by  granting  him  (Hamilton)  'the  exclu- 
sive right  of  navigating  the  rivers  ne  might  canalize.' "  These  articles 
then  created  their  own  obligation,  furnished  their  own  compensation, 
and  in  every  sense  expressed  a  contract  entire,  severable  from  the 
original  contract.  The  mere  fact  they  were  called  "second  additional 
articles"  did  not  make  them  a  constituent  part  of  the  original  con- 
tract. 

Therefore  a  breach  of  the  covenants  in  the  "second  additional  arti- 
cles" can  not  be  assigned  as  a  breach  of  the  original  contract.  The 
"improvement"  provided  for  by  these  additional  articles  can  not  be 
said  to  relate  to  the  subject-matter  of  the  original  contract  as  defined 
by  the  Government's  complaint  or  to  be  such  an  improvement  as  is 
contemplated  by  article  373  of  the  code,  which  permits  sequestration. 

Besides,  there  is  another  fact  disclosed  in  the  evidence  that  elimi- 
nates the  consideration  of  these  second  additional  articles  from  the 
case  and  destroys  them  as  a  foundation  for  sequestration  or  for  a 
judgment  of  forfeiture. 

The  canalization  of  the  rivers  was,  under  these  articles,  to  begin 
with  the  Cano  Colorado  and  the  Guarapiche — both  are  parts  of  the 
same  river — up  to  Maturin.  The  evidence  shows  that  about  the  first 
work  the  company  did  was  to  commence  surveying  this  river  pre- 
liminary to  its  improvement.  Before  anything  substantial  was  done 
in  that  direction  Hamilton,  as  manager  for  the  company,  wrote  a 
letter,  without  date,  to  the  minister  of  fomento  in  wnich  he  called 
attention  to  the  exclusive  right  of  navigation  granted  the  company 
in  consideration  of  the  proposed  improvement  to  the  river.  He 
asserted  that  the  company  had  already  canalized  the  river  up  to  the 
village  called  Cano  Colorado,  where  it  had  established  wharves, 
depots,  etc.,  in  the  execution  of  the  contract. 

He  called  the  attention  of  the  minister  to  the  fact  that  he,  Hamil- 
ton, had  read  in  the  Official  Gazette,  dated  the  28th  of  the  preceding 
month,  an  official  announcement  that  the  Government  had  granted 
one  Felipe  Pinelli  a  concession  of  certain  navigation  privileges, 
including  the  right  of  navigation  from  MaturiiY  Co  e«t\fcxs\  w«xfcfe.\ 
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ports.  As  navigation  from  Maturin  could  only  be  made  possible  by 
the  canalization  of  the  Guarapiche  River,  Hamilton  considered  this 
last-named  concession  a  violation  of  the  exclusive  rights  granted  him, 
or  the  company  as  his  assignee,  on  said  river.  '  He  considered  this 
concession  to  Pinelli  a  menace  to  the  rights  of  the  company  and  in 
conflict  with  the  obligation  of  the  Government.  He  asked  that  the 
attention  of  the  President  be  called  to  this  situation  in  order  that 
justice  might  be  done. 

On  June  14,  1887,  the  minister  replied  to  the  foregoing  communi- 
cation. He  said  the  President  found  there  was  no  conflict,  and  could 
be  none,  between  the  Pinelli  contract  and  the  contract  with  the  com- 
pany, because  Maturin  was  a  free  port  and  open  to  general  com- 
merce, its  traffic  could  not  be  granted  exclusively  to  anyone,  and  the 
rights  of  the  company  only  extended  to  the  navigation  of  interior 
rivers  which  it  might  canalize  to  the  satisfaction  of  the  Government. 

The  obligation  in  the  second  additional  articles  was  to  canalize  one 
or  more  rivers,  beginning  with  the  Guarapiche  up  to  Maturin,  for 
which  work,  as  the  high  federal  court  said,  the  Government  was  to 
pay  Hamilton  by  giving  him  the  exclusive  right  of  navigation 
thereon,  or  the  right  to  levy  a  toll  on  other  boats  or  vessels  which  used 
the  channel,  that  he,  or  the  company,  with  great  labor  and  expense, 
might  make.  Here  was  a  direct  repudiation  of  the  contract  by  the 
Government,  a  notice  to  him  and  to  the  company  that  if  they  chan- 
neled the  river  the  promised  compensation  was  withdrawn  and  would 
not  be  granted.  From  that  time  on  the  company  apparently  aban- 
doned any  effort  to  canalize  this  river,  and  in  so  doing  it  was  clearly 
justified.  Apparently  both  parties  thereafter  regarded  the  obliga- 
tion as  nonexistent.  That  this  is  true  is  confirmed  by  the  following 
facts: 

General  Crespo  was  President  when  the  Hamilton  contract  and 
the  additional  articles  were  executed;  also  when  the  Pinelli  conces- 
sion was  granted,  and  when  the  foregoing  notice  was  written.  He 
was  again  President  on  January  4,  1898,  when  he  issued  the  decree 
heretofore  mentioned,  wherein  he  declared  the  Hamilton  contract 
canceled. 

He  made  this  decree  in  response  to  a  petition  filed  with  him  the  pre- 
vious day  by  one  Doctor  Ayala,  the  attorney  and  agent  of  the  original 
promoters  of  the  "Felicidad"  claim.  In  this  petition  the  attorney 
set  forth  at  length  that  the  company  had  not  canalized  the  rivers, 
beginning  with  the  Guarapiche,  as  it  was  obligated  to  do  by  these 
additional  articles,  and  therefore,  he  alleged,  it  had  forfeited  the 
contract. 

But  President  Crespo  evidently  had  in  mind  his  own  repudiation 
of  the  additional  articles.  He  decreed  the  contract  canceled,  but  for 
reasons  other  than  those  assigned  by  Ayala.  He  ignored  the  alleged 
failure  to  not  canalize  the  rivers,  and  based  his  decree  entirely  on  the 
failure  to  exploit  the  forest  products. 

The  obligation  to  canalize  the  rivers  as  expressed  in  these  additional 
articles  w^s  made  the  basis  for  the  sequestration  proceeding.  No 
evidence  was  introduced  and  no  claim  was  made  on  any  other  ground. 
It  is  my  judgment  that  it  was  a  forced  construction  of  the  contract 
to  call  these  additional  articles  a  part  of  the  original  contract;  it  was 
an  illogical  and  indefensible  interpretation  of  the  code  to  say  that 
such  canalization  was  an  improvement  agreed  to  be  made  upon  the 
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subject  of  the  contract,  even  if  the  latter  was  a  lease,  and  that  for  a 
failure  to  so  improve  the  rivers  a  sequestration  of,  not  only  the 
*  asphalt  mine  itself,  but  all  of  the  company's  personal  property,  could 
be  ordered.  And  in  view  of  the  fact  that  the  Government  itself  had 
long  years  before  expressly  repudiated  the  second  additional  articles, 
the  use  of  those  articles  to  form  a  basis  for  a  sequestration,  without 
previous  notice  or  a  hearing,  and  the  execution  of  the  order  with  an 
armed  military  force,  was  an  unjustified  perversion  of  the  forms  of 
law,  an  abuse  of  judicial  authority,  and  an  act  of  notorious  injustice. 

WAS   THE    HAMILTON    CONTRACT    A    LEASE? 

In  order  to  make  the  sequestration  of  the  company's  property  have 
the  semblance  of  legality,  the  Hamilton  contract  was  called  a  lease, 
and,  the  right  of  sequestration  being  an  incident  to  a  lease,  it  was 
necessary  to  call  the  second  additional  articles  a  part  of  the  original 
contract  and  the  canalization  of  the  rivers  an  improvement  provided 
for  in  the  lease.  If  my  view  of  the  sequestration  proceeding  is  cor- 
rect, it  is  immaterial  whether  the  contract  is  or  is  not  a  lease.  But  a 
few  observations  on  that  point  may  not  be  out  of  place. 

The  ordinary  definition  of  a  lease  is  stated  as  follows:  "The  legal 
understanding  of  a  lease  for  years  is  a  contract  for  the  possession  and 
profits  of  land  for  a  determinate  period,  with  the  recompense  of 
rent."a  The  characterization  of  the  original  contract  as  given  in 
the  Government's  complaint  does  not  meet  this  definition  of  a  lease. 
The  complaint  said  the  subject-matter  of  the  contract  was  "the  enjoy- 
ment of  all  the  natural  products  existing  on  the  wild  lands  of  the 
former  State  of  Bermudez."  The  contract  did  not  convey  the 
possession  of  any  determinate  property  or  give  an  exclusive  interest 
in  any  land;  it  only  granted  the  incorporeal  right  to  explore  and 
exploit  the  natural  products  in  a  vague,  indefinite,  and  uncertain 
territory;  it  was  only  a  right  of  enjoyment,  a  right  to  take  and  use 
such  products;  these  products  were,  as  the  complaint  stated,  the 
subject  of  the  contract;  the  use  of  the  lands  was  only  temporary  and 
an  incident  to  the  right  to  take  the  products  therefrom.  The  Gov- 
ernment still  retained  possession  and  control  of  wild  lands  for  all 
other  purposes.  The  contract  was,  therefore,  a  license,  irrevocable 
and  coupled  with  an  interest.  This  view  of  the  contract  is  con- 
firmed by  the  following  leading  cases  on  the  subject: 

In  the  case  of  Funk  v.  Haldeman  (53  Pa.  St.,  237)  a  certain  con- 
tract was  under  consideration  which  one  of  the  parties  to  the  suit 
insisted  was  a  lease.  This  contract  is  very  similar  to  the  Hamilton 
contract,  and  if  the  principles  which  the  court  applied  in  determin- 
ing the  nature  of  the  contract  in  this  Pennsylvania  case  are  sound, 
there  is  no  reason  to  doubt  that  the  Hamilton  contract  amounted  to 
a  license  and  not  a  lease. 

In  the  Pennsylvania  case  the  contract  read  as  follows: 

In  consideration  of  $200,  the  receipt  whereof  from  Funk  is  acknowledged.  McEl- 
lieny  and  wife  grant,  bargain,  and  sell  unto  the  said  Funk,  his  heirs  and  assigns,  the 
free  and  uninterrupted  use,  privilege,  and  liberty  to  go  on  to  any  part  of  the  200  acres 
now  owned,  occupied,  and  m  possession  of  the  party  of  the  first  part,  it  being  in  the 
north  part  of  Complanter  Township  aforesaid,  and  lying  each  side  of  Oil  Creek,  for 
the  purpose  of  prospecting,  digging,  excavating,  and  boring,  and  erecting  thereon 


a  United  States  v.  Gratiot,  14  Peters,  526. 
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frames,  vats,  engine,  or  anything  necessary  for  the  prospecting,  experimenting,  or 
searching  to  find  any  ore,  oil,  salt,  coal,  or  other  minerals,  and  of  taking  the  same  out 
of  the  earth;  also,  we,  the  said  party  of  the  first  part,  do  hereby  grant  unto  the  said 
party  of  the  second  part  the  right,  privilege,  and  exclusive  use  of  1  acre  of  land  atr 
and  around  each  well  or  pit,  where  the  indications  are  such  as  will  justify,  in  operat- 
ing or  experimenting;  and  also  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
are  to  have  free  ingress,  egress,  and  regress  on  and  over  said  land  by  himself,  hands 
and  teams,  tenants,  and  undertenants,  occupiers  or  possessors  of  the  said  springs, 
mines,  ore,  or  coal  beds,  in  common  with  the  said  party  of  the  first  part,  their  heirs 
and  assigns. 

Then  followed  the  covenants  of  Funk  that  he.  would  use  no  more 
lands  for  road  or  ways  than  should  be  absolutely  necessary;  that  he 
would  commence  operating  the  next  spring,  and  if  he  succeeded  in 
finding  or  procuring  any  oil,  ore,  salt,  coal,  or  other  minerals,  then 
in  addition  to  the  $200  paid,  he  agreed  to  give  the  one- third  part  of 
all  that  was  taken  out  of  the  earth,  on  the  premises,  in  barrels  to 
be  furnished  by  McElheny  at  the  pit's  mouth.  In  construing  this 
contract,  the  court  said: 

The  interest  granted  to  Funk  is  an  incorporeal  hereditament.  The  first  word 
that  occurs  in  a  definition  of  an  incorporeal  hereditament  is  'right" — a  right  issuing 
out  of  a  thing  corporate,  or  concerning,  or  annexed  to,  or  exercisable  within  the  same. 
It  is  no  part  of  the  corporate  thing  that  remains  as  perfect  after  the  right  has  issued 
or  been  exercised  as  before.  The  incorporeal  hereditament,  always  a  feature  of  con- 
tract, is  a  collateral  incident  which  may  belong  or  not  belong  to  the  thing  corporate 
.  without  any  visible  alteration  therein. 

When  this  right  takes  the  form  that  is  designated  in  the  classification  of  incorporeal 
hereditaments  a  ''common,"  it  is  called  a  profit  which  one  man  hath  in  the  land  of 
another.  Not  ordinarily  an  exclusive  profit,  for  in  the  instance  of  common  of  pasture, 
though  an  owner  of  the  soil  grant  another  common  of  pasture,  sans  noinbre,  yet  the 
grantee  can  not  use  the  common  with  so  many  cattle  tnat  the  grantor  shall  not  have 
sufficient  common  for  his  own  cattle.     (1  Coke  Litt.,  122.) 

Recurring  now  to  the  very  language  of  the  several  grants  which  I  have  quoted  from 
the  deeds,  it  will  be  seen  to  amount  neither  to  a  lease  nor  a  sale  of  the  land,  nor  of 
any  of  the  minerals  in  the  land.  No  estate  or  property  either  in  the  soil  or  minerals 
was  granted.  If  the  grantor's  dominion  over  these  was  not  as  complete  after  the  grants 
as  before,  it  was  because  of  the  covenants  which  restrained  it  and  not  because  of  any 
title  to  either  soil  or  minerals  that  had  vested  in  Funk. 

But  here  the  right  granted  was  to  experiment  for  oil;  if  found,  to  sever  it  from  the 
soil,  and  to  take  it,  on  yielding  a  third  to  the  landlord,  as  a  chattel— not  as  any  part 
of  the  realty.  And  the  only  possession  to  which  the  grantee  was  admitted  was  such 
as  was  necessary  to  the  exercise  of  this  right.  The  exclusive  possession  even  of  the 
acre  about  the  pit's  mouth  was  to  terminate  with  an  abandonment  of  the  experiment. 
And  the  consideration  for  this  right  was  not  in  the  $200  paid  by  Funk  (that  was  onlv 
for  the  entry  to  experiment),  but  was  to  be  measured  by  tne  oil  taken  from  the  grounof. 

If  Funk  acquired  no  estate  in  lands  or  minerals,  what  is  his  right  to  be  denominated? 
I  answer,  a  license  to  work  the  lands  for  minerals.  Bainbridge,  in  his  work  on  the 
Law  of  Mines  and  Minerals,  page  246,  says:  ** There  is  a  great  distinction  between 
a  lease  of  mines  and  a  license  to  work  mines.  The  former  is  a  distinct  conveyance 
of  an  actual  interest  or  estate  in  lands,  while  the  latter  is  only  a  mere  incorporeal 
right  to  be  exercised  in  the  lands  of  others.  It  is  a  profit  a  prendre,  and  may  be  held 
apart  from  the  possession  of  land.  In  order  to  ascertain  whether  an  instrument  must 
be  construed  as  a  lease  or  a  license  it  is  only  necessary  to  determine  whether  the  grantee 
has  acquired  by  it  any  estate  in  the  land  in  respect  of  which  he  might  bring  ejectment . 
If  the  land  is  still  to  be  considered  in  the  possession  of  the  grantor,  the  instrument  will 
only  amount  to  a  license,  and  though  the  licensee  will  certainly  be  entitled  to  search 
and  dip  for  mines  according  to  the  terms  of  the  prrant.  and  appropriate  the  produce 
to  his  own  use  on  payment  of  the  stipulated  rent  or  proportion,  vet  he  will  acquire 
no  property  in  the  minerals  till  they  are  severed  from  the  land  aiul  have  thus  become 
liable  to  be  recovered  in  an  action  of  trover." 

In  the  coal-mining  districts  of  Pennsylvania  leases  for  terms  of  years  are  very  com- 
mon. They  are  (state  in  land.  The  rent  is  usually  measured  by  the  tons  taken, 
but  the  tenant  is  bound  to  a  minimum  production  annually,  and  the  transaction 
amounts  to  a  sale,  at  a  price  per  ton,  of  the  coal  in  the  premises,  and  constitutes  an 
interval  in  the  lessee  in  the  nature  of  a  corporeal  hereditament. 
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But  though  we  hold  the  papers  in  this  instance  to  constitute  a  license  and  not  a 
lease,  it  is  a  license  coupled  with  an  interest — not  a  mere  permission  conferred,  revo- 
cable at  the  pleasure  of  the  licensor — but  a  grant  of  an  incorporeal  hereditament, 
which  is  an  estate  in  the  grantee  and  may  be  assigned  to  a  third  party. 

The  doctrines  as  announced  in  the  above  case  have  been  applied  by 
the  courts  of  other  States.  I  have  been  unable  to  find  a  case  where 
the  court  had  this  question  to  decide  and  failed  to  apply  the  rule  as 
laid  down  by  the  Pennsylvania  court.  The  following  cases  are  in  line 
with  the  foregoing  decision. 

Speaking  of  the  right  to  explore  and  exploit,  Chief  Justice  Abbott, 
in  Doe  v.  Wood  (2  Barn.  &  Aid.,  736),  said: 

Instead  of  parting  with  or  granting  or  demising  all  the  ores,  metals,  and  minerals 
'  which  were  then  existing  within  the  lands,  its  words  (the  deed  granting  the  mining 
license)  import  a  grant  of  such  parts  thereof  as  should,  upon  the  license  to  search 
and  get,  be  found  within  the  described  limits,  which  is  nothing  more  than  the  grant 
of  a  license  to  search  and  get  (irrevocable,  indeed,  on  account  of  its  carrying  an  inter- 
est), with  a  grant  of  such  ore  as  should  be  found  and  got.  the  grantor  parting  with  no 
estate  or  interest  in  the  land.  If  so,  the  grantee  had  no  estate  or  property  in  the 
land  itself  or  any  particular  portion  thereof  or  in  any  part  of  the  ore,  metals,  or  min- 
erals ungot  therein;  but  he  nad  a  right  of  property  only  as  to  such  part  thereof  as 
upon  the  liberties  granted  should  be  dug  and  got.  That  is  no  more  than  a  mere  per- 
sonal chattel  when  obtained  in  pursuance  of  incorporeal  privileges  granted  for  the 
purpose  of  obtaining  it,  being  very  different  from  a  grant  or  demise  of  the  mines  or 
metals  or  minerals  within  the  land,  and  is  such  a  right  only  as,  under  the  circum- 
stances stated  in  the  case,  is  not  sufficient  to  support  an  ejectment. 

The  court  in  Boone  v.  Stover  (66  Mo.,  430)  approved  and  followed 
the  above  opinion,  Judge  Napton  saying: 

By  a  lease  the  lessee  obtains  an  estate  in  possession  of  the  land  and  its  products 
in  respect  to  which  he  can  maintain  ejectment;  but  in  a  license  or  grant  of  an  incor- 
poreal hereditament  the  grantor  does  not  divest  himself  of  the  possession,  and  the 
liberty  of  working  a  mine  or  mines  on  it  is  not  inconsistent  with  the  retention  of 
possession  by  the  grantor. 

In  Brant  v.  McKeever  (18  Pa.  St.,  70)  it  was  held: 

That  a  statute  which  gave  the  right  to  dig  and  mine  for  iron,  coal,  and  other  min- 
erals did  not  grant  a  right  to  the  soil,  but  a  right  to  mine  and  dig  in  it,  and  to  take 
to  his  use  the  products  of  his  digging  and  mining;  that  the  grant  of  the  right  to  dig 
and  mine  conveys  no  more  than  a  license  to  take  and  appropriate  the  minerals  beneath 
the  soil,  but  vests  no  property  in  them  until  they  are  taken  and  appropriated. 

In  Ohio  Oil  Co.  v.  R.  R.  Co.  (4  C.  C.  Ohio,  215)  the  court  holds  that 
oil  and  mining  leases  convey  an  interest  in  the  nature  of  an  incor- 
poreal hereditament,  but  that  the  lessee  also  has  upon  the  land  a  right 
of  property  so  long  as  he  conforms  to  the  terms  under  which  he  holds. 
The  court  also  holds  that  these  leases  grant  premises,  but  for  specific 
and  definite  purposes,  to  wit,  to  enter  upon  the  premises,  to  sink 
wells  for  oil  or  gas,  etc.,  to  take  that  oil  and  gas,  etc.,  away,  and  main- 
tain necessary  structures. 

There  are  other  cases  which  might  be  cited,  but  the  foregoing,  it  is 
submitted,  are  sufficient  to  show  how  the  Hamilton  contract  would  be 
construed  by  our  American  courts. 

THE    LAND   AND    MINING   TITLES. 

The  remaining  question  for  consideration  is  the  present  status  of 
the  company's  land  and  mining  titles. 

In  the  several  petitions  and  briefs  filed  by  the  company  in  the 
Department  of  State  severe  criticism  is  made  of  the  attorney-general 
ana  the  court  because  in  the  sequestration.  \>toefcfc&\T^  wo  wess&sssfcr 
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tion  was  given  to  these  titles.  In  the  state  of  the  record  it  is  question- 
able whether  that  criticism  is  justified.  It  must  be  true  that  the 
National  Executive  and  the  attorney-general  knew  of  the  existence  of 
the  titles,  and  it  is  probable  that  in  the  sequestration  procedure  an 
attempt  was  made  to  get  possession  of  the  mine  without  regard  to  the 
titles.  But  it  is  a  question  whether  the  company  properly  availed 
itself  of  the  opportunity  presented  to  assert  its  titles  as  a  right  to  the 
continued  possession  of  tne  mine  aside  from  the  Hamilton  contract. 

In  the  company's  answer  in  the  sequestration  issue,  and  in  the  ninth 
paragraph  thereof,  the  following  statement  is  made: 

On  the  other  hand,  the  company  most  solemnly  shows  that  the  asphalt  lake  and 
lands  and  other  appurtenances  which  it  holds  in  Guanoco,  municipality  of  Union, 
district  of  Benitez,  of  the  State  of  Bermudez,  which  have  been  sequestrated,  do  not 
belong  to  it  by  virtue  of  the  so-called  Hamilton  contract,  which  is  the  subject-matter 
of  this  litigation,  but  by  virtue  of  the  titles  which  were  legally  issued  to  it  by  the 
Federal  Executive  power  of  Venezuela  on  the  7th  and  14th  of  December,  1888,  both 
filed  in  the  subaltern  registration  office  of  the  district  of  Benitez  (El  Pilar)  on  Decem- 
ber 11,  1890,  first  protocol  of  the  first  quarter  of  that  year,  at  folios  100,  101,  and  102, 
under  61  and  62;  and  although  it  is  true  that  these  titles  have  as  a  remote  motive  the 
contract  now  discussed,  it  is  no  less  true  they  produce  the  immediate  causes  which 
are  proper  and  peculiar  to  them,  these  being  titles  which  have  never  been  questioned 
and  can  not  be  questioned  in  the  present  suit. 

On  the  trial  of  the  issue  the  only  evidence  introduced  was  that 
offered  by  the  Government.  The  entire  evidence  consisted  of  the 
depositions  of  certain  witnesses  whose  testimony  related  to  the  com- 
pany's alleged  failure  to  canalize  rivers;  the  Official  Gazette,  which 
contained  tne  decision  in  the  Warner  &  Quinlan  case,  and  an  audi- 
tor's certificate  showing  the  payment  of  duties,  etc.  Doctor  Bance 
was  interrogated  relative  to  tne  company  importing  supplies  free 
of  duty,  but  his  testimony  amounted  to  nothing.  Tins  was  all 
the  evidence.  The  company  offered  no  evidence.  In  the  decision 
rendered  by  the  judge  or  first  instance  the  evidence  introduced  was 
recited  in  detail,  and  such  recital  conforms  to  the  enumeration  above 
made.  The  judge  in  the  course  of  the  decision  made  the  significant 
statement: 

That  the  defendant  has  not  produced  any  proof  in  his  favor  during  the  -proceedings, 
the  grounds  on  which  the  tribunal  based  the  decree  of  sequestration  still  existing. 

In  other  words,  the  company  by  its  answer  asserted  the  existence 
of  the  titles.  This  assertion,  however,  was  coupled  with  the  further 
statement  that  the  titles  had  never  been  questioned,  and  could  not  be 
questioned  in  that  suit.  And  as  further  evidence  that  the  titles  were 
not  pleaded  as  a  bar  to  the  sequest ration  the  defendant  did  not  intro- 
duce them  in  evidence.  The  mere  reference  thereto  in  the  answer 
can  not  be  said  to  have  been  sufficient.  And  the  reference  made  was 
to  the  record  to  be  found  in  a  local  registration  office  in  the  far-away 
district  in  which  the  mine  was  located.  It  can  not  be  claimed  that  the 
court  should  have  taken  judicial  notice  of  such  local  records.  It  is  a 
reasonable  inference  to  say  that  from  the  terms  of  the  answer  and 
the  failure  to  introduce  tne  titles  in  evidence  they  were  not  relied 
upon  as  a  bar  to  the  sequestration:  their  existence  or  their  validity 
was  not  made  an  issue  in  the  case. 

This  view  is  confirmed  bv  the  subsequent  conduct  of  the  company's 
counsel.     Doctor  Bance  filed   with   the  court   an  extended   written 
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brief  of  the  points  he  made  in  the  defense,  the  conclusion  of  which 
was  as  follows: 

Twelfth.  And  whereas,  finally,  the  company  holds  the  asphalt  mine  sequestrated 
under  titles  which  have  not  been  discussed,  and  which  can  not  be  the  subject  of  discussion 
in  these  'proceedings,  in  which  the  resolution  of  the  Hamilton  contract  only  is  involved; 
which  titles,  on  the  other  hand,  exist  independently  of  the  said  contract  and  which 
do  not  collide  with  it  in  any  manner  whatsoever. 

When  the  sequestration  proceeding  came  to  the  full  court  on  appeal, 
one  of  the  judges.  Dr.  J.  de  J.  Paul,  as  hereinbefore  noted,  excused 
himself  from  hearing  the  case,  because  he  said  he  had  been  one  of  the 
counsel  for  Warner  &  Quinlan  in  their  suit  against  the  company; 
that  in  such  suit  the  question  of  the  sufficiency  of  the  company's 
land  and  mining  titles  was  involved,  and  he  understood  a  like  ques- 
tion was  involved  in  this  appeal. 

Doctor  Bance  took  exception  to  the  declaration  of  Doctor  Paul, 
because,  he  said,  the  issue  in  the  Warner  &  Quinlan  suit  only  involved 
the  title  to  the  mine  called  "Felicidad,"  and  there  could  be  no  rela- 
tion between  the  issues  of  that  case  and  the  one  then  before  the  court. 
Doctor  Bance  further  said : 

On  the  other  hand,  the  mining  title  issued  to  the  New  York  and  Bermudez  Com- 
pany, which  gives  it  the  exclusive  ownership  over  the  lake  of  asphalt,  is  not  a  title 
which  is  discussed '  *  or  which  can  be  the  subject  of  discussion,  in  this  incident  of  sequestration^ 
nor  in  the  principal  suit,  on  which  saicf  incident  depends." 

In  the  decision  of  the  high  federal  court  which  affirmed  the  deci- 
sion of  the  lower  court  in  the  sequestration  issue  the  following  obser- 
vation appears: 

*  *  *  it  is  to  be  observed  that  the  company  did  not  establish  the  terms  of  its 
opposition. 

If  these  titles  could  not  be  questioned  in  that  proceeding,  as  is 
alleged  in  the  company's  answer;  if  they  could  not  even  be  the  sub- 
ject of  discussion,  as  stated  by  the  company's  counsel,  and  if  they  were 
not  offered  in  evidence,  then  how  could  the  court  be  expected  to  give 
any  consideration  thereto?  I  see  no  particular  reason  why  these 
titles  might  not  have  been  pleaded  and  asserted  as  a  defense  to  the 
sequestration,  but  I  am  not  sufficiently  advised  as  to  the  rules  of  prac- 
tice under  the  civil  law  to  pass  judgment  on  the  question. 

In  the  "main  issue,"  which  involved  the  right  of  the  Government 
to  have  the  Hamilton  contract  adjudged  forfeited* for  nonperform- 
ance of  some  of  its  obligations,  the  land  and  mining  titles  had  no 
Slace  in  the  determination  of  that  question.  At  the  same  time,  they 
id  appear  in  the  evidence  on  that  issue.  The  minister  of  fomento 
was  called  upon  to  certify  to  the  court  certain  documents  in  his  office, 
and  the  minister  sent  in  a  number,  among  which  were  the  official 
records  of  these  titles.  In  the  company's  answer  in  the  main  issue 
the  same  reference  to  the  titles  was  made  as  in  the  answer  in  the 
sequestration  issue.  While  these  titles  were  apparently  not  referred 
to  by  the  company's  counsel  in  his  briefs  and  arguments,  yet  the 
attorney-general,  in  discussing  this  issue  before  the  judge  of  first 
instance  and  in  his  written  argument  filed  therein,  discussed  these  titles 
at  some  length.  He  quoted  the  ninth  paragraph  of  the  defendant's, 
answer,  wherein  reference  is  made  to  the  titles,  and  then  said: 

This  argument  has  a  scope  exceeding  the  limits  of  the  controversy.  If  the  company- 
can  produce  other  titles  than  those  granted  it  by  the  Hamilton  contract  an  opportunity 
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mil  arrive  for  it  to  do  so;  then  would  be  the  moment  to  discuss  and  estimate  their  true  value. 
In  demanding  the  resolution  of  the  contract  the  plaintiff  has  been  obliged  by  necessity 
to  stand  on  the  contract,  which  is  a  law  of  the  Republic  and  which  appears  as  the  prin- 
cipal origin  of  all  the  rights  and  obligations  of  the  contractor. 

In  the  argument  under  discussion  the  defendant  has  desired  to  establish  emphat- 
ically that  the  asphalt  lake  and  lands  and  the  other  appurtenances  it  has  in  Guanoco 
do  not  belong  to  it  by  virtue  of  the  Hamilton  contract,  the  subject-matter  of  this  liti- 
gation, but  by  virtue  of  other  distinct  titles.  This  is  called,  citizen  judge,  to  take 
medicine  when  one  is  healthy  (curarse  en  salud).  The  company,  foreseeing  the  result 
of  the  proceedings,  at  this  time  advances  the  desire  to  avoid  the  return  of  the  property 
to  which  it  alludes,  which  it  would  be  forced  to  make  through  the  resolution  of  its 
contract  by  the  judgment  which  may  be  rendered  in  this  suit;  when  that  judgment  is 
about  to  be  executed  and  the  defendant  should  persist  in  his  rash  claim,  then  will  be 
the  time  to  discuss  the  illegality  of  the  reasoning  on  which  it  is  based.  For  the  present 
it  is  sufficient  for  me  to  remark  to  the  tribunal  that  the  judgment  rendered  in  the  liti- 
gation instituted  by  Messrs.  Warner  &  Quinlan  against  the  New  York  and  Bermudez 
Company  before  the  former  federal  court,  the. court  declared  that  "the  Hamilton 
contract  having  acquired  the  character  of  a  law  of  the  Republic  when  it  was  approved 
t>y  the  National  Congress,  said  contract  created  for  twenty-five  years  a  special  condi- 


former  State  of  Bermudez — that  is  to  say,  that  such  exploitation  was  to  be  made 
solely  by  the  New  York  and  Bermudez  Company  in  a  general  manner,  according  to 
the  terms  of  the  contract  and  for  the  period  prescribed." 

And  the  attorney-general  went  on  to  say  that  the  title  cited  by  the 
company  was  originally  issued  to  A.  H.  Carner,  and  it  contained  a 
defect  which  vitiated  it,  because  it  was  granted  in  violation  of  law; 
that  is  to  say,  in  asking  for  such  title  it  is  proven  that  Carner  did  not 
act  in  the  name  of  the  company,  because  the  latter  deemed  it  neces- 
sary to  subsequently  have  a  conveyance  to  it  from  both  Carner  and 
his  wife  as  property  acquired  during  the  conjugal  relation.  Therefore 
no  possessory  title  in  the  company  could  be  considered  except  the 
Hamilton  contract. 

It  is  to  be  observed  that  the  attorney-general,  in  his  argument  on 
this  main  issue,  after  the  decree  of  sequestration  had  been  entered, 
admitted  that  the  proper  time  for  the  consideration  of  these  titles 
was  yet  to  come,  and  when  that  time  did  come  their  merits  would 
then  be  considered.  In  other  words,  he  did  not  say  the  titles  should 
have  been  pleaded  and  considered  in  the  sequestration  issue,  or,  be- 
cause they  were  not  so  pleaded  and  proven,  that  any  subsequent  dis- 
cussion of  their  force  and  validity  was  precluded,  but  he  did  say 
the  opportunity  for  their  consideration  still  remained  in  the  future, 
and  tnat  to  discuss  them  in  the  case  then  before  the  court  was  "to 
take  medicine  before  one  is  ill." 

We  have,  therefore,  the  counsel  on  both  sides  of  the  case  prac- 
tically agreed  on  the  proposition  that  the  titles  aforesaid  were  not  in- 
volved or  necessarily  involved  in  either  the  main  issue  or  the  seques- 
tration issue  of  the  case  then  before  the  court. 

The  (juery  has  arisen  as  to  how  or  by  what  procedure  the  future 
-determination  of  the  value  of  the  titles  can  be  raised  or  how  the 
-opportunity  for  their  consideration  can  be  brought  about.  Without 
•  assuming  to  discuss  questions  of  practice  under  the  Venezuelan  Code 
the  statement  made  oy  the  attorney-general  suggests  a  way  in  which 
•the  question  can  be  raised. 

The  civil  law  defines  a  sequestration  to  be  the  deposit  with  an 

indifferent  or  impartial  person  of  the  thing  involved  in  a  litigation 

between  two  or  more  persons,  to  be  so  held  until  the  court  determines 

to  whom  it  belongs,  when  it  shall  be  restored  to  such  person.    (Louisi- 

sna  Code,  ante.,  p.  94.) 
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In  the  case  under  consideration  the  principal  issue  involved  was  the 
right  of  the  Government  to  a  forfeiture  or  the  Hamilton  contract; 
the  theory  of  the  plaintiff  seemed  to  be  that  the  forfeiture  of  the  con- 
tract entitled  it  to  the  possession  of  the  mine  operated  by  the  company 
under  that  contract.  The  sequestration  order  was  interlocutory  in 
character  and  incidental  to  the  main  issue;  the  mine  was  thereby 
turned  over  to  or  deposited  with  Carner — who  is  alleged  to  be  an 
impartial  or  indifferent  person — to  be  held  by  him  until  the  court 
determines  to  whom  it  belonged,  and  then  Carner  would  turn  it  over 
to  the  person  adjudged  to  be  entitled  thereto.  Regularity  in  proceed- 
ing suggests  that  after  the  judgment  of  forfeiture  of  the  contract  was 
rendered,  the  next  step  was  an  order  from  the  court  to  the  seques- 
trator or  receiver  that  r*e  turn  over  the  property  to  the  Government. 
To  the  entry  of  such  an  order  the  company  mignt  object,  and  in  sup- 
port of  its  objections  set  up  its  land  and  mining  titles  as  evidence  of  a 
right  of  possession  independent  of  the  Hamilton  contract.  An  issue 
could  then  be  formed  on  the  merits  of  these  titles,  and  the  opportunity 
would  be  thus  afforded  to  test  their  validity.  This,  or  something 
like  it,  is  what  I  understand  the  attorney-general  to  mean  when  he 
said,  as  above  quoted,  that  when  the  dissolution  of  the  contract  was 
adjudged,  and  ''when  that  judgment  is  going  to  be  executed,  and  if 
the  defendant  should  still  persist  in  its  bold  pretension,  that  will  be 
the  proper  moment  to  discuss  the  illegality  of  the  reasoning  on  which 
he  bases  his  opinion,"  i.  e.,  the  validity  or  the  titles.  In  tnis  case  no 
such  order  was  ever  entered  or  served  on  Carner,  so  far  as  the  record 
shows.  Carner,  at  last  accounts,  was  still  acting  as  sequestrator. 
In  view  of  what  the  attorney-general  said,  the  company  even  now  may 
have  the  right  to  come  into  court  and,  by  petition  or  in  some  other 
appropriate  way,  set  up  its  titles,  ask  for  an  adjudication  thereon, 
and  for  an  order  that  the  sequestrator  restore  the  property  to  its  pos- 
session. I  suggest  this  in  order  to  show  that  tne  litigation  is  not 
necessarily  enaed,  and  that,  perhaps,  the  company  has  not  exhausted 
all  of  its  legal  remedies. 

The  company's  titles  and  the  regularity  of  the  procedure  under 
which  they  were  acquired  have  never  been  questioned  by  the  Govern- 
ment nor  passed  upon  by  the  courts.  In  the  bitter  controversy  in  the 
Warner  &  Quinlan  suit  a  direct  assault  was  made  on  these  titles,  but 
on  the  single  question  of  the  alleged  error  in  the  description  of  the 
premises  no  question  was  raised  or  even  suggested  that  they  were 
not  otherwise  regular  and  in  strict  conformity  with  the  law.  Aside 
from  the  question  of  description,  the  titles  may  be  said  to  stand  un- 
impeached  and  unassailed.  The  decision  in  the  "sequestration" 
suit,  as  before  stated,  did  not  involve  these  titles  and  they  are  not 
affected  thereby. 

A  question  has  been  raised  as  to  the  effect  of  the  decision  in  the 
Warner  &  Quinlan  case  upon  these  titles,  although  they  are  not  dis- 
cussed, and  no  adjudication  in  reference  thereto  was  made  in  that 
decision.  The  court  there  held  that  the  Hamilton  contract,  "  created 
for  twenty-five  years  a  special  situation  for  the  exploitation  of  the 
asphalt  and  other  natural  products  existing  in  the  old  State  of  Ber- 
mudez,  or  in  other  words,  the  New  York  and  Bermudez  Company 
alone  had  the  right  to  make  exploitation  in  a  general  manner  in  the 
terms  of  the  contract  and  during  the  time  prescribed."  It  is  also 
therein  stated  that  the  Government  had  no  potest  to  ^grae&  \5^s^\^ 
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not  " property  leased/7  or  in  any  sense  the  thing  in  controversy.  Yet 
in  this  case  the  Government  not  only  seized  the  asphalt  lake,  but  it 
seized  the  company's  moneys,  account  books,  household  and  office 
furniture,  provisions,  stores,  supplies,  machinery,  tools,  and  all  its 
personal  property  of  every  name  and  description,  and  is  not  holding 
the  same  in  custody  as  contemplated  by  the  code,  but  is  using  and 
consuming  them  and  is  actually  carrying  on  business  therewith  in 
competition  with  the  company,  the  owner  of  the  property.  This 
was  a  seizure  which  went  far  beyond  the  authority  of  the  code ;  and 
which,  even  on  the  theory  of  the  contract  advanced  by  the  Government, 
was  not  only  unnecessary,  but  harsh,  oppressive,  and  unjustifiable. 
The  next  question  for  consideration  is  the  alleged  obligation  to 
make  improvements,  the  nature  thereof,  and  wherein  the  company 
made  default  in  respect  thereto. 

THE    SECOND   ADDITIONAL  ARTICLES. 

The  only  ground  for  sequestration  alleged  by  the  Government  was 
that  the  company  had  "  omitted  to  malte  improvements  which  by 
the  contract  it  was  bound  to  make,  such  as  the  canalization  of  the 
rivers  of  the  State/'  The  only  obligation  to  canalize  rivers  is  found 
in  what  is  called  the  "  second  additional  articles/'  entered  into  by  the 
Government  and  Hamilton  on  May  30,  1884. 

The  original  contract  was  entered  into  on  September  15,  1883. 
It  was  approved  by  Congress  on  June  5,  1884,  five  days  after  the 
date  of  tne  second  additional  articles.  It  is  fair  to  assume  that  the 
original  contract  had  been  reported  to  Congress  and  it  was  before 
that  body  prior  to  the  time  the  second  articles  were  entered  into. 
It  is  not  disputed  that  the  original  contract  was  approved  by  Con- 
gress, that  it  was  published  in  the  Official  Gazette,  and  it  became 
effective  as  a  public  law  without  the  second  articles  being  a  part 
thereof  or  attached  thereto. 

The  company  contended  on  the  trial  that  the  second  additional 
articles  were  never  approved  by  Congress,  as  the  law  then  required, 
and  therefore  they  never  became  effective  or  binding  upon  the  parties. 

The  attorney-general  in  reply  introduced  in  evidence  an  omnibus 
report  made  by  the  minister  of  fomento  to  Congress,  dated  Febru- 
ary 19,  1885,  the  next  year  after  the  original  contract  was  approved. 
This  report  was  a  general  resume*  of  the  transactions  of  the  President 
through  the  agency  of  this  ministry.  In  this  report  reference  was 
made  to  the  original  contract  and  to  the  additional  articles  dated 
May  30,  1884.  No  specific  action  was  taken  by  Congress  upon  these 
articles.  The  only  sort  of  an  approval  was  a  general  legislative  de- 
cree enacted  by  Congress,  dated  April  17,  1886,  wherein  Congress 
approved  all  the  acts  of  President  Crespo  during  the  two  years  from 
1884  to  1886.  And  this  approval,  the  attorney-general  contended, 
was  sufficient  to  validate  the  second  additional  articles.  I  have  not 
given  much  consideration  to  this  phase  of  the  question,  because  there 
are  other  facts  of  more  controlling  importance  which  in  my  judg- 
ment are  decisive  as  to  the  rights  of  the  parties. 

By  these  articles  Hamilton  agreed  to  open  a  channel  in  one  or  more 
rivers  of  the  State,  beginning  with  the  Cano  Colorado  and  the  Guara- 
piche,  as  far  as  Matunn,  for  purposes  of  exportation  and  importation. 
In   consideration  whereof  the  Government   granted   Hamilton   the 
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"exclusive  right  of  navigating  the  rivers  thus  made  navigable,  and  to 
levy  a  tax,  to  be  fixed  by  agreement  with  the  Government,  on  ships 
and  boats  navigating  them,  as  soon  as  they  shall  be  made  navigable.,, 
Hamilton  was  to  have  the  same  rights  if  he  built  a  railroad. 

These  " additional  articles"  made  no  reference  whatever  to  the 
original  contract  or  to  the  subject-matter  thereof,  and  they  were  in 
no  sense  germane  thereto.  The  canalization  of  the  river  Guarapiche 
and  the  opening  of  navigation  to  Maturin  "for  exportation  and  im- 
portation" had  nothing  whatever  to  do,  so  far  as  the  pleadings  and 
the  evidence  in  this  record  show,  with  the  exploitation  of  asphalt  or 
other  natural  products.  The  obligation  expressed  in  these  "additional 
articles"  was  independent  of  and  distinct  from  the  obligations  of  the 
original  contract.  The  latter  was  complete  in  and  of  itself;  it  was 
signed,  sealed,  and  delivered,  approved  by  Congress,  and  became  a 
public  law  without  these  additional  articles. 

The  obligation  of  the  "additional  articles"  carried  with  it  a  com- 
pensation peculiar  thereto,  viz>  the  exclusive  right  to  navigate  the 
rivers  canalized,  or  to  levy  a  tax  on  the  vessels  of  others  who  might 
navigate  them.  The  high  federal  court,  in  one  of  its  opinions  in  this 
case,  said  that  the  canalizing  of  the  rivers  was  "a  work  for  which  the 
Government  intended  to  pay  by  granting  him  (Hamilton)  'the  exclu- 
sive right  of  navigating  the  rivers Tie  might  canalize.' "  These  articles 
then  created  their  own  obligation,  furnished  their  own  compensation, 
and  in  every  sense  expressed  a  contract  entire,  severable  from  the 
original  contract.  The  mere  fact  they  were  called  "second  additional 
articles"  did  not  make  them  a  constituent  part  of  the  original  con- 
tract. 

Therefore  a  breach  of  the  covenants  in  the  "second  additional  arti- 
cles" can  not  be  assigned  as  a  breach  of  the  original  contract.  The 
"improvement"  provided  for  by  these  additional  articles  can  not  be 
said  to  relate  to  the  subject-matter  of  the  original  contract  as  defined 
by  the  Government's  complaint  or  to  be  such  an  improvement  as  is 
contemplated  by  article  373  of  the  code,  which  permits  sequestration. 

Besides,  there  is  another  fact  disclosed  in  the  evidence  that  elimi- 
nates the  consideration  of  these  second  additional  articles  from  the 
case  and  destroys  them  as  a  foundation  for  sequestration  or  for  a 
judgment  of  forfeiture. 

The  canalization  of  the  rivers  was,  under  these  articles,  to  begin 
with  the  Cano  Colorado  and  the  Guarapiche — both  are  parts  of  the 
same  river — up  to  Maturin.  The  evidence  shows  that  about  the  first 
work  the  company  did  was  to  commence  surveying  this  river  pre- 
liminary to  its  improvement.  Before  anything  substantial  was  done 
in  that  direction  Hamilton,  as  manager  for  the  company,  wrote  a 
letter,  without  date,  to  the  minister  of  fomento  in  wnich  he  called 
attention  to  the  exclusive  right  of  navigation  granted  the  company 
in  consideration  of  the  proposed  improvement  to  the  river.  He 
asserted  that  the  company  had  already  canalized  the  river  up  to  the 
village  called  Cano  Colorado,  where  it  had  established  wharves, 
depots,  etc.,  in  the  execution  of  the  contract. 

lie  called  the  attention  of  the  minister  to  the  fact  that  he,  Hamil- 
ton, had  read  in  the  Official  Gazette,  dated  the  28th  of  the  preceding 
month,  an  official  announcement  that  the  Government  haa  granted 
one  Felipe  Pinelli  a  concession  of  certain  navigation  privileges, 
including  the  right  of  navigation  from  Maturin  to  certain  named 
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ports.  As  navigation  from  Maturin  could  only  be  made  possible  by 
the  canalization  of  the  Guarapiche  River,  Hamilton  considered  this 
last-named  concession  a  violation  of  the  exclusive  rights  granted  him, 
or  the  company  as  his  assignee,  on  said  river.  '  He  considered  this 
concession  to  Pinelli  a  menace  to  the  rights  of  the  company  and  in 
conflict  with  the  obligation  of  the  Government.  He  asked  that  the 
attention  of  the  President  be  called  to  this  situation  in  order  that 
justice  might  be  done. 

On  June  14,  1887,  the  minister  replied  to  the  foregoing  communi- 
cation. He  said  the  President  found  there  was  no  conflict,  and  could 
be  none,  between  the  Pinelli  contract  and  the  contract  with  the  com- 
pany, because  Maturin  was  a  free  port  and  open  to  general  com- 
merce, its  traffic  could  not  be  granted  exclusively  to  anyone,  and  the 
rights  of  the  company  only  extended  to  the  navigation  of  interior 
rivers  which  it  might  canalize  to  the  satisfaction  of  the  Government. 

The  obligation  in  the  second  additional  articles  was  to  canalize  one 
or  more  rivers,  beginning  with  the  Guarapiche  up  to  Maturin,  for 
which  work,  as  the  high  federal  court  said,  the  Government  was  to 
pay  Hamilton  by  giving  him  the  exclusive  right  of  navigation 
thereon,  or  the  right  to  levy  a  toll  on  other  boats  or  vessels  which  used 
the  channel,  that  he,  or  the  company,  with  great  labor  and  expense, 
might  make.  Here  was  a  direct  repudiation  of  the  contract  by  the 
Government,  a  notice  to  him  and  to  the  company  that  if  they  chan- 
neled the  river  the  promised  compensation  was  withdrawn  and  would 
not  be  granted.  From  that  time  on  the  company  apparently  aban- 
doned any  effort  to  canalize  this  river,  and  in  so  doing  it  was  clearly 
justified.  Apparently  both  parties  thereafter  regarded  the  obliga- 
tion as  nonexistent.  That  this  is  true  is  confirmed  by  the  following 
facts : 

General  Crespo  was  President  when  the  Hamilton  contract  and 
the  additional  articles  were  executed;  also  when  the  Pinelli  conces- 
sion was  granted,  and  when  the  foregoing  notice  was  written.  He 
was  again  President  on  January  4,  1898,  when  he  issued  the  decree 
heretofore  mentioned,  wherein  he  declared  the  Hamilton  contract 
canceled. 

He  made  tliis  decree  in  response  to  a  petition  filed  with  him  the  pre- 
vious day  by  one  Doctor  Ayala,  the  attorney  and  agent  of  the  original 
promoters  of  the  "Felicidad"  claim.  In  this  petition  the  attorney 
set  forth  at  length  that  the  company  had  not  canalized  the  rivers, 
beginning  with  the  Guarapiche,  as  it  was  obligated  to  do  by  these 
additional  articles,  and  therefore,  he  alleged,  it  had  forfeited  the 
contract. 

But  President  Crespo  evidently  had  in  mind  his  own  repudiation 
of  the  additional  articles.  He  decreed  the  contract  canceled,  but  for 
reasons  other  than  those  assigned  by  Ayala.  He  ignored  the  alleged 
failure  to  not  canalize  the  rivers,  and  based  his  decree  entirely  on  the 
failure  to  exploit  the  forest  products. 

The  obligation  to  canalize  the  rivers  as  expressed  in  these  additional 
articles  wqs  made  the  basis  for  the  sequestration  proceeding.  No 
evidence  was  introduced  and  no  claim  was  made  on  any  other  ground. 
It  is  my  judgment  that  it  was  a  forced  construction  of  the  contract 
to  call  these  additional  articles  a  part  of  the  original  contract ;  it  was 
an  illogical  and  indefensible  interpretation  of  the  code  to  say  that 
such  canalization  was  an  improvement  agreed  to  be  made  upon  the 
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subject  of  the  contract,  even  if  the  latter  was  a  lease,  and  that  for  a 
failure  to  so  improve  the  rivers  a  sequestration  of,  not  only  the 
•asphalt  mine  itself,  but  all  of  the  company's  personal  property,  could 
be  ordered.  And  in  view  of  the  fact  that  the  Government  itself  had 
long  years  before  expressly  repudiated  the  second  additional  articles, 
the  use  of  those  articles  to  form  a  basis  for  a  sequestration,  without 
previous  notice  or  a  hearing,  and  the  execution  of  the  order  with  an 
armed  military  force,  was  an  unjustified  perversion  of  the  forms  of 
law,  an  abuse  of  judicial  authority,  and  an  act  of  notorious  injustice. 

WAS    THE    HAMILTON    CONTRACT    A    LEASE? 

In  order  to  make  the  sequestration  of  the  company's  property  have 
the  semblance  of  legality,  the  Hamilton  contract  was  called  a  lease, 
and,  the  right  of  sequestration  being  an  incident  to  a  lease,  it  was 
necessary  to  call  the  second  additional  articles  a  part  of  the  original 
contract  and  the  canalization  of  the  rivers  an  improvement  provided 
for  in  the  lease.  If  my  view  of  the  sequestration  proceeding  is  cor- 
rect, it  is  immaterial  whether  the  contract  is  or  is  not  a  lease.  But  a 
few  observations  on  that  point  may  not  be  out  of  place. 

The  ordinary  definition  of  a  lease  is  stated  as  follows:  "The  legal 
understanding  of  a  lease  for  years  is  a  contract  for  the  possession  and 
profits  of  land  for  a  determinate  period,  with  the  recompense  of 
rent."a  The  characterization  of  the  original  contract  as  given  in 
the  Government's  complaint  does  not  meet  this  definition  of  a  lease. 
The  complaint  said  the  subject-matter  of  the  contract  was  "the  enjoy- 
ment of  all  the  natural  products  existing  on  the  wild  lands  of  tne 
former  State  of  Bermudez."  The  contract  did  not  convey  the 
possession  of  any  determinate  property  or  give  an  exclusive  interest 
in  any  land;  it  only  granted  the  incorporeal  right  to  explore  and 
exploit  the  natural  products  in  a  vague,  indefinite,  and  uncertain 
territory;  it  was  only  a  right  of  enjoyment,  a  right  to  take  and  use 
such  products;  these  products  were,  as  the  complaint  stated,  the 
subject  of  the  contract;  the  use  of  the  lands  was  only  temporary  and 
an  incident  to  the  right  to  take  the  products  therefrom.  The  Gov- 
ernment still  retained  possession  and  control  of  wild  lands  for  all 
other  purposes.  The  contract  was,  therefore,  a  license,  irrevocable 
and  coupled  with  an  interest.  This  view  of  the  contract  is  con- 
firmed by  the  following  leading  cases  on  the  subject: 

In  the  case  of  Funk  v.  Haldeman  (53  Pa.  St.,  237)  a  certain  con- 
tract was  under  consideration  which  one  of  the  parties  to  the  suit 
insisted  was  a  lease.  This  contract  is  very  similar  to  the  Hamilton 
contract,  and  if  the  principles  which  the  court  applied  in  determin- 
ing the  nature  of  the  contract  in  this  Pennsylvania  case  are  sound, 
there  is  no  reason  to  doubt  that  the  Hamilton  contract  amounted  to 
a  license  and  not  a  lease. 

In  the  Pennsylvania  case  the  contract  read  as  follows: 

In  consideration  of  $200,  the  receipt  whereof  from  Funk  is  acknowledged,  McEl- 
lieny  and  wife  grant,  bargain,  and  sell  unto  the  said  Funk,  his  heirs  and  assigns,  the 
free  and  uninterrupted  use,  privilege,  and  liberty  to  go  on  to  any  part  of  the  200  acres 
now  owned,  occupied,  and  in  possession  of  the  party  of  the  first  part,  it  being  in  the 
north  part  of  Corn  planter  Township  aforesaid,  and  lying  each  side  of  Oil  Creek,  for 
the  purpose  of  prospecting,  digging,  excavating,  and  boring,  and  erecting  thereon 

a  United  States  v.  Gratiot,  14  Peters,  52G. 
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frames,  vats,  engine,  or  anything  necessary  for  the  prospecting,  experimenting,  or 
searching  to  find  any  ore,  oil,  salt,  coal,  or  other  minerals,  and  of  taking  the  same  out 
of  the  earth;  also,  we,  the  said  party  of  the  first  part,  do  hereby  grant  unto  the  said 
party  of  the  second  part  the  right,  privilege,  and  exclusive  use  of  1  acre  of  land  at' 
and  around  each  well  or  pit,  where  the  indications  are  such  as  will  justify,  in  operat- 
ing or  experimenting;  and  also  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
are  to  have  free  ingress,  egress,  and  regress  on  and  over  said  land  by  himself,  hands 
and  teams,  tenants,  and  undertenants,  occupiers  or  possessors  of  the  said  springs, 
mines,  ore,  or  coal  beds,  in  common  with  the  said  party  of  the  first  part,  their  heire 
and  assigns. 

Then  followed  the  covenants  of  Funk  that  he.  would  use  no  more 
lands  for  road  or  ways  than  should  be  absolutely  necessary;  that  he 
would  commence  operating  the  next  spring,  and  if  he  succeeded  in 
finding  or  procuring  any  oil,  ore,  salt,  coal,  or  other  minerals,  then 
in  addition  to  the  $200  paid,  he  agreed  to  give  the  one-third  part  of 
all  that  was  taken  out  of  the  earth,  on  the  premises,  in  barrels  to 
be  furnished  by  McElheny  at  the  pit's  mouth.  In  construing  this 
contract,  the  court  said : 

The  interest  granted  to  Funk  is  an  incorporeal  hereditament.  The  first  word 
that  occurs  in  a  definition  of  an  incorporeal  hereditament  is  4'  right " — a  right  issuing 
out  of  a  thing  corporate,  or  concerning,  or  annexed  to,  or  exercisable  within  the  same. 
It  is  no  part  of  the  corporate  thing  that  remains  as  perfect  after  the  right  has  issued 
or  been  exercised  as  before.  The  incorporeal  hereditament,  always  a  feature  of  con- 
tract, is  a  collateral  incident  which  may  belong  or  not  belong  to  the  thing  corporate 
.  without  any  visible  alteration  therein. 

When  this  right  takes  the  form  that  is  designated  in  the  classification  of  incorporeal 
hereditaments  a  'common,"  it  is  called  a  profit  which  one  man  hath  in  the  land  of 
another.  Not  ordinarily  an  exclusive  profit,  for  in  the  instance  of  common  of  pasture, 
though  an  owner  of  the  soil  grant  another  common  of  pasture,  sans  nombre,  yet  the 
grantee  can  not  use  the  common  with  so  many  cattle  tnat  the  grantor  shall  not  have 
sufficient  common  for  his  own  cattle.     (1  Coke  Litt.,  122.) 

Recurring  now  to  the  very  language  of  the  several  grants  which  I  have  q noted  from 
the  deeds,  it  will  be  seen  to  amount  neither  to  a  lease  nor  a  sale  of  the  land,  nor  of 
any  of  the  minerals  in  the  land.  No  estate  or  property  either  in  the  soil  or  minerals 
was  granted.  If  the  grantor's  dominion  over  these  was  not  as  complete  after  the  grants 
as  before,  it  was  because  of  the  covenants  which  restrained  it  ana  not  because  of  any 
title  to  either  soil  or  minerals  that  had  vested  in  Funk. 

But  here  the  right  granted  was  to  experiment  for  oil;  if  found,  to  sever  it  from  the 
soil,  and  to  take  it,  on  yielding  a  third  to  the  landlord,  as  a  chattel— not  as  any  part 
of  the  realty.  And  the  only  possession  to  which  the  grantee  was  admitted  was  such 
as  was  necessary  to  the  exercise  of  this  right.  The  exclusive  possession  even  of  the 
acre  about  the  pit's  mouth  was  to  terminate  with  an  abandonment  of  the  experiment. 
And  the  consideration  for  this  right  was  not  in  the  $200  paid  by  Funk  (that  was  only 
for  the  entry  to  experiment),  but  was  to  be  measured  by  tne  oil  taken  from  the  ground. 

If  Funk  acquired  no  estate  in  lands  or  minerals,  what  is  his  right  to  be  denominated? 
I  answer,  a  license  to  work  the  lands  for  minerals.  Bainbridge,  in  his  work  on  the 
Law  of  Mines  and  Minerals,  page  246,  says:  "There  is  a  great  distinction  between 
a  lease  of  mines  and  a  license  to  work  mines.  The  former  is  a  distinct  conveyance 
of  an  actual  interest  or  estate  in  lands,  while  the  latter  is  only  a  mere  incorporeal 
right  to  be  exercised  in  the  lands  of  others.  It  is  a  profit  a  prendre,  and  may  be  held 
apart  from  the  possession  of  land.  In  order  to  ascertain  whether  an  instrument  must 
be  construed  as  a  lease  or  a  license  it  is  only  necessary  to  determine  whether  the  grantee 
has  acquired  by  it  any  estate  in  the  land  in  respect  of  which  he  might  bring  ejectment . 
If  the  land  is  still  to  be  considered  in  the  possession  of  the  grantor,  the  instrument  will 
only  amount  to  a  license,  and  though  the  licensee  will  certainly  be  entitled  to  search 
and  dig  for  mines  according  to  the  terms  of  the  jrrant,  and  appropriate  the  produce 
to  his  own  use  on  payment  of  the  stipulated  rent  or  proportion,  vet  he  will  acquire 
no  property  in  the  minerals  till  they  are  severed  from  the  land  and  have  thus  become 
liable  to  be  recovered  in  an  action  of  trover." 

In  the  coal-mining  districts  of  Pennsylvania  leases  for  terms  of  years  ar"  very  com- 
mon. They  are  (state  in  land.  The  rent  is  usually  measured  by  the  tons  taken. 
but  the  tenant  is  bound  to  a  minimum  production  annually,  and  the  transaction 
amounts  to  a  sale,  at  a  price  per  ton,  of  the  coal  in  the  premises,  and  constitutes  an 
interest  in  the  lessee  in  the  nature  of  a  corporeal  hereditament. 
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But  though  we  hold  the  papers  in  this  instance  to  constitute  a  license  and  not  a 
lease,  it  is  a  license  coupled  with  an  interest — not  a  mere  permission  conferred,  revo- 
cable at  the  pleasure  of  the  licensor — but  a  grant  of  an  incorporeal  hereditament, 
which  is  an  estate  in  the  grantee  and  may  be  assigned  to  a  third  party. 

The  doctrines  as  announced  in  the  above  case  have  been  applied  by 
the  courts  of  other  States.  I  have  been  unable  to  find  a  case  where 
the  court  had  this  question  to  decide  and  failed  to  apply  the  rule  as 
laid  down  by  the  Pennsylvania  court.  The  following  cases  are  in  line 
with  the  foregoing  decision. 

Speaking  of  the  right  to  explore  and  exploit,  Chief  Justice  Abbott, 
in  Doe  v.  Wood  (2  Barn.  &  Aid.,  736),  said: 

Instead  of  parting  with  or  granting  or  demising  all  the  ores,  metals,  and  minerals 
'  which  were  tnen  existing  within  the  lands,  its  words  (the  deed  granting  the  mining 
license)  import  a  grant  of  such  parts  thereof  as  should,  upon  the  license  to  search 
and  get,  be  found  within  the  described  limits,  which  is  nothing  more  than  the  grant 
of  a  license  to  search  and  get  (irrevocable,  indeed,  on  account  of  its  carrying  an  inter- 
est), with  a  grant  of  such  ore  as  should  be  found  and  got,  the  grantor  parting  with  no 
estate  or  interest  in  the  land.  If  so,  the  grantee  had  no  estate  or  property  in  the 
land  itself  or  any  particular  portion  thereof  or  in  any  part  of  the  ore,  metals,  or  min- 
erals ungot  therein;  but  he  had  a  right  of  property  only  as  to  such  part  thereof  as 
upon  the  liberties  granted  should  be  dug  and  got.  That  is  no  more  than  a  mere  per- 
sonal chattel  when  obtained  in  pursuance  of  incorporeal  privileges  granted  for  the 
purpose  of  obtaining  it,  being  very  different  from  a  grant  or  demise  of  the  mines  or 
metals  or  minerals  within  the  land,  and  is  such  a  light  only  as,  under  the  circum- 
stances stated  in  the  case,  is  not  sufficient  to  support  an  ejectment. 

The  court  in  Boone  v.  Stover  (66  Mo.,  430)  approved  and  followed 
the  above  opinion,  Judge  Napton  saying: 

By  a  lease  the  lessee  obtains  an  estate  in  possession  of  the  land  and  its  products 
in  respect  to  which  he  can  maintain  ejectment;  but  in  a  license  or  grant  of  an  incor- 
poreal hereditament  the  grantor  does  not  divest  himself  of  the  possession,  and  the 
liberty  of  working  a  mine  or  mines  on  it  is  not  inconsistent  with  the  retention  of 
possession  by  the  grantor. 

In  Brant  v.  McKeever  (18  Pa.  St.,  70)  it  was  held: 

That  a  statute  which  gave  the  right  to  dig  and  mine  for  iron,  coal,  and  other  min- 
erals did  not  grant  a  right  to  the  soil,  but  a  right  to  mine  and  dig  in  it,  and  to  take 
to  his  use  the  products  of  his  digging  and  mining;  that  the  grant  of  the  right  to  dig 
and  mine  conveys  no  more  than  a  license  to  take  and  appropriate  the  minerals  beneath 
the  soil,  but  vests  no  property  in  them  until  they  are  taken  and  appropriated. 

In  Ohio  Oil  Co.  v.  R.  R.  Co.  (4  C.  C.  Ohio,  215)  the  court  holds  that 
oil  and  mining  leases  convey  an  interest  in  the  nature  of  an  incor- 
poreal hereditament,  but  that  the  lessee  also  has  upon  the  land  a  right 
of  property  so  long  as  he  conforms  to  the  terms  under  which  he  holds. 
The  court  also  holds  that  these  leases  grant  premises,  but  for  specific 
and  definite  purposes,  to  wit,  to  enter  upon  the  premises,  to  sink 
wells  for  oil  or  gas,  etc.,  to  take  that  oil  and  gas,  etc.,  away,  and  main- 
tain necessary  structures. 

There  are  other  cases  which  might  be  cited,  but  the  foregoing,  it  is 
submitted,  are  sufficient  to  show  how  the  Hamilton  contract  would  be 
construed  by  our  American  courts. 

THE   LAND   AND   MINING   TITLES. 

The  remaining  question  for  consideration  is  the  present  status  of 
the  company's  land  and  mining  titles. 

In  the  several  petitions  and  briefs  filed  by  the  company  in  the 
Department  of  State  severe  criticism  is  made  of  the  attorney-general 
ana  the  court  because  in  the  sequestration  proceeding  no  considera- 
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tion  was  given  to  these  titles.  In  the  state  of  the  record  it  is  question- 
able whether  that  criticism  is  justified.  It  must  be  true  that  the 
National  Executive  and  the  attorney-general  knew  of  the  existence  of 
the  titles,  and  it  is  probable  that  in  the  sequestration  procedure  an 
attempt  was  made  to  get  possession  of  the  mine  without  regard  to  the 
titles.  But  it  is  a  question  whether  the  company  properly  availed 
itself  of  the  opportunity  presented  to  assert  its  titles  as  a  right  to  the 
continued  possession  or  tne  mine  aside  from  the  Hamilton  contract. 

In  the  company's  answer  in  the  sequestration  issue,  and  in  the  ninth 
paragraph  thereof,  the  following  statement  is  made: 

On  the  other  hand,  the  company  most  solemnly  shows  that  the  asphalt  lake  and 
lands  and  other  appurtenances  which  it  holds  in  Guanoco,  municipality  of  Union, 
district  of  Benitez,  of  the  State  of  Bermudez,  which  have  been  sequestrated,  do  not 
belong  to  it  by  virtue  of  the  so-called  Hamilton  contract,  which  is  the  subject-matter 
of  this  litigation,  but  by  virtue  of  the  titles  which  were  legally  issued  to  it  by  the 
Federal  Executive  power  of  Venezuela  on  the  7th  and  14th  of  December,  1888,  both 
filed  in  the  subaltern  registration  office  of  the  district  of  Benitez  (El  Pilar)  on  Decem- 
ber 11,  1890,  first  protocol  of  the  first  quarter  of  that  year,  at  folios  100,  101,  and  102, 
under  61  and  62;  and  although  it  is  true  that  these  titles  have  as  a  remote  motive  the 
contract  now  discussed,  it  is  no  less  true  they  produce  the  immediate  causes  which 
are  proper  and  peculiar  to  them,  these  being  titles  which  have  never  been  questioned 
and  can  not  be  questioned  in  the  present  suit. 

On  the  trial  of  the  issue  the  only  evidence  introduced  was  that 
offered  by  the  Government.  The  entire  evidence  consisted  of  the 
depositions  of  certain  witnesses  whose  testimony  related  to  the  com- 
pany^ alleged  failure  to  canalize  rivers;  the  Official  Gazette,  which 
contained  the  decision  in  the  Warner  &  Quinlan  case,  and  an  audi- 
tor's certificate  showing  the  payment  of  duties,  etc.  Doctor  Bance 
was  interrogated  relative  to  the  company  importing  supplies  free 
of  duty,  but  his  testimony  amounted  tx>  nothing.  This  was  all 
the  evidence.  The  company  offered  no  evidence.  In  the  decision 
rendered  by  the  judge  of  first  instance  the  evidence  introduced  was 
recited  in  detail,  and  such  recital  conforms  to  the  enumeration  above 
made.  The  judge  in  the  course  of  the  decision  made  the  significant 
statement: 

That  the  defendant  has  not  produced  any  proof  in  his  favor  during  the  proceedings, 
the  grounds  on  which  the  tribunal  based  the  decree  of  sequestration  still  existing. 

In  other  words,  the  company  by  its  answer  asserted  the  existence 
of  the  titles.  This  assertion,  however,  was  coupled  with  the  further 
statement  that  the  titles  had  never  been  questioned,  and  could  not  be 
questioned  in  that  suit.  And  as  further  evidence  that  the  titles  were 
not  pleaded  as  a  bar  to  the  sequestration  the  defendant  did  not  intro- 
duce them  in  evidence.  The  mere  reference  thereto  in  the  answer 
can  not  be  said  to  have  been  sufficient.  And  the  reference  made  was 
to  the  record  to  be  found  in  a  local  registration  office  in  the  far-away 
district  in  which  the  mine  was  located.  It  can  not  be  claimed  that  the 
court  should  have  taken  judicial  notice  of  such  local  records.  It  is  a 
reasonable  inference  to  say  that  from  the  terms  of  the  answer  and 
the  failure  to  introduce  the  titles  in  evidence  they  were  not  relied 
upon  as  a  bar  to  the  sequestration;  their  existence  or  their  validity 
was  not  made  an  issue  in  the  case. 

This  view  is  confirmed  bv  the  subsequent  conduct  of  the  company's 
counsel.     Doctor  Bance  filed   with  the  court   an  extended   written 
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brief  of  the  points  he  made  in  the  defense,  the  conclusion  of  which 
was  as  follows: 

Twelfth.  And  whereas,  finally,  the  company  holds  the  asphalt  mine  sequestrated 
under  titles  which  have  not  been  discussed,  and  which  can  not  be  the  subject  of  discussion 
in  these  'proceedings,  in  which  the  resolution  of  the  Hamilton  contract  only  is  involved; 
which  titles,  on  the  other  hand,  exist  independently  of  the  said  contract  and  which 
do  not  collide  with  it  in  any  manner  whatsoever. 

When  the  sequestration  proceeding  came  to  the  full  court  on  appeal, 
one  of  the  judges.  Dr.  J.  de  J.  Paul,  as  hereinbefore  noted,  excused 
himself  from  hearing  the  case,  because  he  said  he  had  been  one  of  the 
counsel  for  Warner  &  Quinlan  in  their  suit  against  the  company; 
that  in  such  suit  the  question  of  the  sufficiency  of  the  company's 
land  and  mining  titles  was  involved,  and  he  understood  a  like  ques- 
tion was  involved  in  this  appeal. 

Doctor  Bance  took  exception  to  the  declaration  of  Doctor  Paul, 
because,  he  said,  the  issue  in  the  Warner  &  Quinlan  suit  only  involved 
the  title  to  the  mine  called  "Felicidad,"  and  there  could  be  no  rela- 
tion between  the  issues  of  that  case  and  the  one  then  before  the  court. 
Doctor  Bance  further  said: 

On  the  other  hand,  the  mining  title  issued  to  the  New  York  and  Bermudez  Com- 
pany, which  gives  it  the  exclusive  ownership  over  the  lake  of  asnhalt,  is  not  a  title 
which  is  discussed l '  or  which  can  be  the  subject  of  discussion,  in  this  incident  of  sequestrationf 
nor  in  the  principal  suit,  on  which  saia  incident  depends.'' 

In  the  decision  of  the  high  federal  court  which  affirmed  the  deci- 
sion of  the  lower  court  in  the  sequestration  issue  the  following  obser- 
vation appears: 

*  *  *  it  is  to  be  observed  that  the  company  did  not  establish  the  terms  of  its 
opposition. 

If  these  titles  could  not  be  questioned  in  that  proceeding,  as  is 
alleged  in  the  company's  answer;  if  they  could  not  even  be  the  sub- 
ject of  discussion,  as  stated  by  the  company's  counsel,  and  if  they  were 
not  offered  in  evidence,  then  how  could  the  court  be  expected  to  give 
any  consideration  thereto?  I  see  no  particular  reason  why  these 
titles  might  not  have  been  pleaded  and  asserted  as  a  defense  to  the 
sequestration,  but  I  am  not  sufficiently  advised  as  to  the  rules  of  prac- 
tice under  the  civil  law  to  pass  judgment  on  the  question. 

In  the  "main  issue/'  which  involved  the  right  of  the  Government 
to  have  the  Hamilton  contract  adjudged  forfeited  "for  nonperform- 
ance of  some  of  its  obligations,  the  land  and  mining  titles  had  no 
Slace  in  the  determination  of  that  question.  At  the  same  time,  they 
id  appear  in  the  evidence  on  that  issue.  The  minister  of  fomento 
was  called  upon  to  certify  to  the  court  certain  documents  in  his  office, 
and  the  minister  sent  in  a  number,  among  which  were  the  official 
records  of  these  titles.  In  the  company's  answer  in  the  main  issue 
the  same  reference  to  the  titles  was  made  as  in  the  answer  in  the 
sequestration  issue.  While  these  titles  were  apparently  not  referred 
to  by  the  company's  counsel  in  his  briefB  and  arguments,  yet  the 
attorney-general,  in  discussing  this  issue  before  the  judge  of  first 
instance  and  in  his  written  argument  filed  therein,  discussed  these  titles 
at  some  length.  He  quoted  the  ninth  paragraph  of  the  defendant's 
answer,  wherein  reference  is  made  to  the  titles,  and  then  said : 

This  argument  has  a  scope  exceeding  the  limits  of  the  controversy.  If  the  company- 
can  produce  other  titles  than  those  granted  it  by  the  Hamilton  contract  an  opportunity 
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mill  arrive  for  it  to  do  so;  then  would  be  the  moment  to  discuss  and  estimate  their  true  value. 
In  demanding  the  resolution  of  the  contract  the  plaintiff  has  been  obliged  by  necessity 
to  stand  on  the  contract,  which  Ls  a  law  of  the  Republic  and  which  appears  as  the  prin- 
cipal origin  of  all  the  rights  and  obligations  of  the  contractor. 

In  the  argument  under  discussion  the  defendant  has  desired  to  establish  emphat- 
ically that  the  asphalt  lake  and  lands  and  the  other  appurtenances  it  has  in  Guanoco 
do  not  belong  to  it  by  virtue  of  the  Hamilton  contract,  the  subject-matter  of  this  liti- 
gation, but  by  virtue  of  other  distinct  titles.  This  is  called,  citizen  judge,  to  take 
medicine  when  one  is  healthy  (curarse  en  salud).  The  company,  foreseeing  the  result 
of  the  proceedings,  at  this  time  advances  the  desire  to  avoid  the  return  of  the  property 
to  which  it  alludes,  which  it  would  be  forced  to  make  through  the  resolution  of  its 
^contract  by  the  judgment  which  may  be  rendered  in  this  suit;  when  that  judgment  is 
about  to  be  executed  and  the  defendant  should  persist  in  his  rash  claim,  tnen  will  be 
the  time  to  discuss  the  illegality  of  the  reasoning  on  which  it  is  based.  For  the  present 
it  is  sufficient  for  me  to  remark  to  the  tribunal  that  the  judgment  rendered  in  the  liti- 
gation instituted  by  Messrs.  Warner  &  Quinlan  against  the  New  York  and  Bermudez 
Company  before  the  former  federal  court,  the. court  declared  that  "the  Hamilton 
contract  having  acquired  the  character  of  a  law  of  the  Republic  when  it  was  approved 
by  the  National  Congress,  said  contract  created  for  twenty-five  years  a  special  condi- 
tion for  the  exploitation  of  asphalt  and  other  natural  products  in  the  territory  of  the 
former  State  of  Bermudez — that  is  to  say,  that  such  exploitation  was  to  be  made 
eolely  by  the  New  York  and  Bermudez  Company  in  a  general  manner,  according  to 
the  terms  of  the  contract  and  for  the  period  prescribed." 

And  the  attorney-general  went  on  to  say  that  the  title  cited  by  the 
company  was  originally  issued  to  A.  H.  Carner,  and  it  contained  a 
defect  which  vitiated  it,  because  it  was  granted  in  violation  of  law; 
that  is  to  say,  in  asking  for  such  title  it  is  proven  that  Carner  did  not 
act  in  the  name  of  the  company,  because  the  latter  deemed  it  neces- 
sary to  subsequently  have  a  conveyance  to  it  from  both  Carner  and 
his  wife  as  property  acquired  during  the  conjugal  relation.  Therefore 
no  possessory  title  in  the  company  could  be  considered  except  the 
Hamilton  contract. 

It  is  to  be  observed  that  the  attorney-general,  in  his  argument  on 
this  main  issue,  after  the  decree  of  sequestration  had  been  entered, 
admitted  that  the  proper  time  for  the  consideration  of  these  titles 
was  yet  to  come,  and  when  that  time  did  come  their  merits  would 
then  be  considered.  In  other  words,  he  did  not  say  the  titles  should 
have  been  pleaded  and  considered  in  the  sequestration  issue,  or,  be- 
cause they  were  not  so  pleaded  and  proven,  that  any  subsequent  dis- 
cussion of  their  force  and  validity  was  precluded,  but  he  did  say 
the  opportunity  for  their  consideration  still  remained  in  the  future, 
and  tnat  to  discuss  them  in  the  case  then  before  the  court  was  "to 
take  medicine  before  one  is  ill." 

We  have,  therefore,  the  counsel  on  both  sides  of  the  case  prac- 
tically agreed  on  the  proposition  that  the  titles  aforesaid  were  not  in- 
volved or  necessarily  involved  in  either  the  main  issue  or  the  seques- 
tration issue  of  the  case  then  before  the  court. 

The  (juery  has  arisen  as  to  how  or  by  what  procedure  the  future 
-determination  of  the  value  of  the  titles  can  be  raised  or  how  the 
■•opportunity  for  their  consideration  can  be  brought  about.  Without 
•  assuming  to  discuss  questions  of  practice  under  the  Venezuelan  Code 
the  statement  made  oy  the  attorney-general  suggests  a  way  in  which 
the  question  can  be  raised. 

The  civil  law  defines  a  sequestration  to  be  the  deposit  with  an 
indifferent  or  impartial  person  of  the  thing  involved  in  a  litigation 
between  two  or  more  persons,  to  be  so  held  until  the  court  determines 
to  whom  it  belongs,  wnen  it  shall  be  restored  to  such  person.  (Louisi- 
ana Code,  ante.,  p.  94.) 
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In  the  case  under  consideration  the  principal  issue  involved  was  the 
right  of  the  Government  to  a  forfeiture  or  the  Hamilton  contract; 
the  theory  of  the  plaintiff  seemed  to  be  that  the  forfeiture  of  the  con- 
tract entitled  it  to  the  possession  of  the  mine  operated  by  the  company 
under  that  contract.  The  sequestration  order  was  interlocutory  in 
character  and  incidental  to  tne  main  issue;  the  mine  was  thereby 
turned  over  to  or  deposited  with  Carner — who  is  alleged  to  be  an 
impartial  or  indifferent  person — to  be  held  by  him  until  the  court 
determines  to  whom  it  belonged,  and  then  Carner  would  turn  it  over 
to  the  person  adjudged  to  be  entitled  thereto.  Regularity  in  proceed- 
ing suggests  that  after  the  judgment  of  forfeiture  of  the  contract  was 
rendered,  the  next  step  was  an  order  from  the  court  to  the  seques- 
trator or  receiver  that  ae  turn  over  the  property  to  the  Government. 
To  the  entry  of  such  an  order  the  company  mignt  object,  and  in  sup- 
port of  its  objections  set  up  its  land  and  mining  titles  as  evidence  01  a 
right  of  possession  independent  of  the  Hamilton  contract.  An  issue 
could  then  be  formed  on  the  merits  of  these  titles,  and  the  opportunity 
would  be  thus  afforded  to  test  their  validity.  This,  or  something 
like  it,  is  what  I  understand  the  attorney-general  to  mean  when  he 
said,  as  above  auoted,  that  when  the  dissolution  of  the  contract  was 
adjudged,  and  "when  that  judgment  is  going  to  be  executed,  and  if 
the  defendant  should  still  persist  in  its  bold  pretension,  that  will  be 
the  proper  moment  to  discuss  the  illegality  of  the  reasoning  on  which 
he  bases  his  opinion,' '  i.  e.,  the  validity  or  the  titles.  In  this  case  no 
such  order  was  ever  entered  or  served  on  Carner,  so  far  as  the  record 
shows.  Carner,  at  last  accounts,  was  still  acting  as  sequestrator. 
In  view  of  what  the  attorney-general  said,  the  company  even  now  may 
have  the  right  to  come  into  court  and,  by  petition  or  in  some  other 
appropriate  way,  set  up  its  titles,  ask  for  an  adjudication  thereon, 
and  for  an  order  that  the  sequestrator  restore  the  property  to  its  pos- 
session. I  suggest  this  in  order  to  show  that  tne  litigation  is  not 
necessarily  ended,  and  that,  perhaps,  the  company  has  not  exhausted 
all  of  its  legal  remedies. 

The  company's  titles  and  the  regularity  of  the  procedure  under 
which  they  were  acquired  have  never  been  questioned  by  the  Govern- 
ment nor  passed  upon  by  the  courts.  In  the  bitter  controversy  in  the 
Warner  &  Ouinlan  suit  a  direct  assault  was  made  on  these  titles,  but 
on  the  single  question  of  the  alleged  error  in  the  description  of  the 
premises  no  question  was  raised  or  even  suggested  that  they  were 
not  otherwise  regular  and  in  strict  conformity  with  the  law.  Aside 
from  the  question  of  description,  the  titles  may  be  said  to  stand  un- 
impeached  and  unassailea.  The  decision  in  the  " sequestration' ' 
suit,  as  before  stated,  did  not  involve  these  titles  and  they  are  not 
affected  thereby. 

A  question  has  been  raised  as  to  the  effect  of  the  decision  in  the 
Warner  &  Quinlan  case  upon  these  titles,  although  they  are  not  dis- 
cussed, and  no  adjudication  in  reference  thereto  was  made  in  that 
decision.  The  court  there  held  that  the  Hamilton  con  tract ;  "created 
for  twenty-five  years  a  special  situation  for  the  exploitation  of  the 
asphalt  and  other  natural  products  existing  in  the  old  State  of  Ber- 
mudez,  or  in  other  words,  the  New  York  and  Bermudez  Company 
alone  had  the  right  to  make  exploitation  in  a  general  manner  in  the 
terms  of  the  contract  and  during  the  time  prescribed."  It  is  also 
therein  stated  that  the  Government  had  no  power  to  grant  titles  to 
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mines  in  the  State  aforesaid  "to  any  person  or  corporation  in  con- 
travention of  the  terms  of  the  contract." 

The  attorney-general  suggests  that  the  effect  of  this  decision  is, 
that  during  the  existence  orthe  Hamilton  contract,  and  because  of  the 
"special  situation"  thus  created,  the  operation  of  the  ordinary  min- 
ing laws  was  suspended,  and  no  title  under  the  same  could  be  ac- 
quired by  anyone,  not  even  by  the  Bermudez  Company,  during  the 
existence  of  the  contract,  and  therefore  the  latter  s  mining  title  is 
either  void  or  voidable.  I  do  not  believe  such  an  interpretation  of 
the  decision  is  justified. 

It  is  true  that  in  the  eighth  paragraph  of  the  court's  conclusion,  in 
referring  to  the  question  whether  the  "Felicidad"  mine  was  or  was 
not  located  within  the  boundaries  of  the  Berniudez  Company's  mine, 
the  court  said  that  question — 

*  *  *  has  no  essential  importance,  since  whatever  be  the  situation  what  has 
just  been  said  remains  intact,  namely,  that  in  the  territory  of  the  old  State  of  Ber- 
mudez, no  mining  concessions  of  asphalt  can  be  given  while  the  right  remains  in  force 
lor  the  general  exploitation  of  asphalt  which,  in  that  territory,  belongs  to  the  New  York 
and  Bermudez  Company  under  the  Hamilton  contract. 

But  a  reference  to  "what  has  just  been  said"  by  the  court  in  this 
decision  will  show  the  following  statements: 

It  is  therefore  understood  that  the  New  York  and  Bermudez  Company  has  had 
perfect  right  to  say  *  *  *  that  in  accordance  with  the  terms  of  the  Hamilton 
contract,  of  which  it  is  the  cessionary,  the  National  Government  had  no  power  to  grant 
title  to  mines  *  *  *  to  any  other  person  or  corporation  in  contravention  to  the 
terms  of  the  contract. 

In  the  third  paragraph  of  the  conclusions  the  court  said  the  Gov- 
ernment could  not  give  title  to  the  mine  "Felicidad," 

*  *  *  nor  grant,  in  the  old  State  of  Bermudez,  mining  concessions  of  asphalt 
to  any  other  person  or  corporation,  in  contravention  of  the  terms  of  the  contract. 

Interpreting  the  decision  as  a  whole,  the  court  said  in  effect  that 
under  the  Hamilton  contract  the  Bermudez  Company,  during  the 
term  thereof,  had  an  exclusive  and  paramount  right  to  mine  or 
exploit  asphalt  in  the  territory  specified;  and  during  such  term  the 
Government  had  no  power  to  grant  a  "like  concession"  or  to  grant 
title  to  a  mine  in  contravention  of  such  exclusive  right;  that  is,  no 
conflicting  right  of  exploitation  could  be  granted.  The  decision  was 
made  in  a  case  wherein  the  claimants  to  "  Felicidad7 '  asserted  a  right 
not  only  of  title  but  of  exploitation,  and  further  asserted  that  such 
right  was  superior  to  the  Hamilton  contract.  The  validity  of  this 
claim  the  court  denied. 

Conceding  to  the  Hamilton  contract  the  full  force  and  effect  given 
thereto  by  the  court  in  the  Warner  &  Ouinlan  case,  the  right  con- 
ferred on  Hamilton  was  only  that  of  exploitation  for  a  limited  term. 
There  is  nothing  in  the  decision  that  says  a  person  or  a  corporation 
could  not  acquire  a  title  to  an  asphalt  mine  under  the  mining  laws 
and  hold  it  subject  to  the  superior  and  exclusive  right  of  exploitation 
vested  in  the  Bermudez  Company  by  the  Hamilton  contract.  In 
such  case  the  exercise  of  the  right  of  exploitation  would  be  post- 
poned until  the  determination  of  the  contract.  And  as  long  as  the 
title  was  so  held  and  the  superior  right  of  exploitation  in  the  com- 
pany was  recognized,  the  title  could  not  be  said  to  be  in  "contra- 
vention" of  the  contract.  The  evidence  in  the  Government's  suit 
showed  that  subsequent  to  the  Hamilton  contract  the  Government 
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granted  titles  to  asphalt  mines  to  clivers  parties  in  that  same  territory, 
ut  not  located  on  the  asphalt  lake.  It  did  not  appear  that  the 
Bermudez  Company  ever  made  any  objection  thereto  or  that  the 
owners  thereof  ever  asserted  or  exercised  any  right  of  exploitation. 
It  may  be  that  the  contract  was  considered  a  bar  against  operation; 
but  now  that  the  bar  is  removed  by  a  judgment  of  forfeiture,  there 
is  nothing  in  the  decision  which  prevents  the  owners  of  these  titles 
from  exercising  the  full  enjoyment  of  their  titles.  No  such  question 
was  raised  or  decided  in  the  Warner  &  Quinlan  case.  Warner  & 
Quinlan  denied  the  legality  of  the  Hamilton  contract  and  asserted 
a  right  to  mine  or  exploit  in  contravention  thereof.  On  this  issue  the 
court  decided  against  them.  It  is  also  to  be  noted  that  the  court 
decided  that  the  Felicidad  title  was  invalid  because  of  errors  iti  the 
procedure  under  which  it  was  acquired. 

In  the  Bermudez  Company's  brief  filed  in  the  Department  of  State 
entitled,  "  Statement  of  wrongs  done  to  the  company,"  page  22,  the 
argument  is  apparently  made  that  the  decision  in  the  Warner  & 
Quinlan  case  is  to  the  effect  that  "  dining  the  continuance  of  the  con- 
tract, the  National  Government  could  not  grant  the  title  in  question 
(Felicidad),  nor  grant  any  mining  title  for  asphalt  'to  any  other 
person  or  corporation7  than  Hamilton,  the  original  concessionaire, 
or  the  New  York  and  Bermudez  Company,  his  assignee."'  In  my 
judgment,  no  such  construction  of  the  decision  is  justified.  To  say 
that  Hamilton  or  the  Bermudez  Company  could,  to  the  exclusion  of 
everyone  else,  and  under  the  cover  of  the  contract,  acquire  a  mining 
title,  and  thereby  extend  its  exclusive  right  of  exploitation,  is  to  give 
both  the  contract  and  the  decision  of  the  court  a  wider  scope  and  a 
greater  force  than  is  justified.  It  is  manifestly  unjust  to  say  that  the 
4 'special  situation"  created  by  the  contract  included  any  exclusive 
privilege  beyond  the  right  of  exploitation. 

The  company's  mining  title  may  be  sustained  upon  a  theory  in  har- 
mony  with  the  decision  in  the  Warner  &  Quinlan  case,  to  wit,  that  it 
was  not  acquired  in  contravention  of  the  Hamilton  contract,  and  did 
not  come  within  the  inhibition  pronounced  by  that  decision.  The 
right  of  exploitation  for  a  limited  term  was  already  vested  in  the 
company  by  the  contract;  the  company  then  acquired  a  title  under 
the  mimng  laws  for  an  additional  term  of  ninety-nine  years  from  the 
date  of  the  Government's  deed.  The  prior  right  of  exploitation  and 
the  estate  thus  granted  by  the  mining  deed,  or  the  particular  or  prior 
estate,  if  it  may  be  so  called,  and  the  subservient  estate  were  thus 
united  in  the  one  corporation,  and  its  title  thereby  became  complete 
for  the  term  specified  in  the  mining  deed. 

The  right  to  acquire  the  title  under  the  mining  law  was  not  an 
exclusive  right  vested  in  the  company  by  the  Hamilton  contract.  It 
did  not  grow  out  of  and  was  in  no  sense  dependent  upon  or  connected 
with  that  contract.  It  was  a  right  open  to  everyone  under  the  land 
and  mining  laws  of  the  country,  the  only  limitation  being  on  the 
right  of  operation  during  the  continuance  or  the  term  of  the  con- 
tract. In  this  instance  both  the  right  to  operate  and  the  title  to  a 
specific  property  were  united  in  the  Bermudez  Company.  The  right 
to  the  property  then  became  complete. 

Without  extending  the  discussion  further,  the  fact  remains  that 
the  company's  right  under  these  titles  has  never  been  passed  upon. 
The  Government  of  Venezuela  has  seized  and  still  holds  the  property 
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as  an  incident  to  the  forfeiture  of  the  Hamilton  contract.  In  so 
doing  the  Government  ignored  titles  which  it  had  previously  granted, 
and  the  validity  of  those  titles  remains  to  be  adjudicated. 

CONCLUSIONS. 

In  review  of  the  entire  record,  I  beg  to  submit  the  following  con- 
clusions: 

1.  The  Government  on  the  "main  issue"  as  made  and  on  the  evi- 
dence introduced  in  what  is  called  the  " sequestration"  suit  was 
entitled  to  a  judgment  of  forfeiture  or  cancellation  of  the  Hamilton 
contract,  because  the  Bermudez  Company  had  not  performed  the 
obligation  by  it  assumed,  to  explore  and  exploit  the  natural  products 
of  the  forests  and  uncultivated  lands  in  the  State  of  Bermudez,  and 
because  the  company  did  not  plead  or  prove  any  release  from  such 
obligation  or  any  excuse  or  justification  for  such  nonperformance. 

2.  The  sequestration  of  the  company's  property  as  an  incident  to 
the  adjudication  of  the  cancellation  of  the  Hamilton  contract  was 
not  justified,  for  the  following  reasons,  viz: 

(a)  The  contract  was  not  a  lease  of  a  determinate  property  as 
specified  in  the  second  paragraph  of  article  368  of  the  Civil  Code  of 
Procedure,  which  was  relied  upon  by  the  Government  as  the  authority 
for  such  sequestration. 

(b)  The  Government  did  not  claim,  and  the  evidence  did  not  show, 
that  the  canalization  of  the  Guarapiche  River,  or  any  other  river,  had 
any  connection  with  the  subject-matter  of  the  Hamilton  contract 
beyond  the  fact  that  such  canalization  was  provided  for  in  the  so- 
called  " second  additional  articles."  The  attorney-general  stated 
that  the  subject-matter  of  the  contract  was  "the  enjoyment  of  the 
natural  products  existing  on  the  wild  lands,"  etc.;  therefore  it  was  a 
license  to  explore  and  exploit  such  products — an  incorporeal  heredit- 
ament, a  mere  right  for  a  given  term — and  the  canalization  of  the 
river  aforesaid  was  not  an  adjunct  thereto  or  connected  therewith,  or 
an  improvement  on  the  property  leased,  within  the  meaning  of  the 
seventh  paragraph  of  article  373  of  the  Civil  Code  of  Procedure, 
which  was  also  relied  upon  as  authority  for  the  sequestration. 

(c)  The  personal  property  of  the  company,  its  tools,  provisions, 
merchandise,  moneys,  furniture,  and  equipment  not  connected  with 
the  mine  so  as  to  be  properly  characterized  as  fixtures  or  as  a  part  of 
the  realty,  and  which  was  in  no  sense  leased  property,  was  not  a 
proper  subject  of  sequestration  under  either  of  the  above-mentioned 
articles  of  the  code,  and  the  appropriation  by  the  Government  of  such 
personal  property  to  its  own  use  was  depriving  the  company  of  its 
propcrtv  without  due  process  of  law. 

(a)  The  "second  additional  articles,"  which  provided  for  the 
canalization  of  the  Guarapiche  River,  was  a  contract  entered  into 
by  the  parties  subsequent  to  the  execution  of  the  first  Hamilton  con- 
tract. The  subject-matter  of  this  last  contract  was  not  in  any  man- 
ner connected  or  identified  with  the  original  contract ;  no  reference 
to  the  original  contract  was  made  therein:  the  obligations  assumed 
therein  bv  Hamilton  did  not  enter  into  and  were  not  made  a  part  of 
the  consideration  for  the  original  contract.  It  created  its  own  obli- 
gation and  provided  its  own  compensation.  Therefore  a  breach  of  the 
covenants  in  this  later  and  independent  contract  could  not  be  assigned 
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as  a  breach  of  the  original  contract  or  made  the  basis  for  a  sequestra- 
tion of  the  company's  property  in  a  suit  to  cancel  such  original  con- 
tract. This  failure  to  canalize  rivers  as  specified  in  this  last  contract 
was  the  only  evidence  offered  in  support  of  the  alleged  right  of  seques- 
tration; the  probative  force  of  that  evidence  was  very  slight;  ana  the 
f  ranting  of  tne  writ  without  notice  to  the  company  and  its  execution 
y  a  civil  officer  supported  by  the  army  and  navy  has,  at  least,  the 
appearance  of  oppression  and  a  perversion  of  justice. 

U)  As  early  as  June  14,  1887,  the  Government  notified  Hamilton, 
then  manager  of  the  Bermudez  Companv,  that  the  consideration  for 
the  obligation  to  canalize  the  Guarapiche  River,  viz,  the  exclusive 
right  of  navigation,  would  not  be  allowed.  This  amounted  to  a  repu- 
diation of  the  second  additional  article  and  relieved  the  company 
from  any  further  obligation  thereunder. 

3.  The  assessment  of  damages  against  the  Bermudez  Company  for 
the  breach  of  the  Hamilton  contract  was  made  without  the  company 
having  a  hearing  and  without  any  sufficient  evidence  of  the  existence 
of  the  facts  upon  which  the  assessment  is  based. 

4.  The  land  title  of  the  Bermudez  Company  gives  it  the  fee  to  the 
lands  described  for  which  it  actually  paid  a  money  consideration  to 
the  Government.  The  mining  title  was  acquired  under  the  mining 
laws  of  the  country  and  vested  in  the  company  the  exclusive  posses- 
sion and  right  of  operation  for  a  term  of  ninety-nine  years.  These 
titles,  as  before  stated,  were  ignored  in  the  sequestration  proceeding, 
and  the  continued  possession  of  the  property  by  the  Government  is 
in  contravention  thereof. 

5.  Many  charges  and  countercharges  of  combination  and  con- 
spiracy, fraud,  and  corruption  have  been  made  by  both  sides  to  the 
controversy.  It  would  be  an  endless,  and,  I  believe,  a  fruitless  task 
to  investigate  and  analyze  these  conflicting  charges  and  to  sift  the 
truth  therefrom.  In  my  investigation  I  disregarded  them  and  con- 
fined myself  to  a  study  of  the  records.  The  result  of  that  study  is 
given  in  the  foregoing  pages,  without  preference  for  or  prejudice 
against  either  side. 

Respectfully  submitted. 

William  J.  Calhoun, 

Special  Commissioner. 


SUPPLEMENTAL  REPOET  OF  HON.  WILLIAM 
J.  CALHOUN,  SPECIAL  COMMISSIONER 


William  J.  Calhoun  to  the  Secretary  of  State. 
(Filed  under  date  of  November  22,  1906.) 

Dear  Sir:  Bv  way  of  supplement  to  my  report  on  the  case  of  the 
New  York  and  Bermudez  Company,  I  beg  to  say: 

The  United  States  and  Venezuela  Company,  a  corporation  organ- 
ized under  the  laws  of  the  State  of  New  Jersey,  also  has  a  controversey 
with  the  Government  of  Venezuela  involving  certain  asphalt  inter- 
ests other  than  those  of  the  New  York  and  Bermudez  Company. 

I  made  no  examination  of  the  record  in  this  case.  It  was  my 
understanding  when  I  went  to  Venezuela  that  the  complaint  of  this 
company  had  not  been  the  subject  of  any  diplomatic  correspondence 
between  this  Government  and  that  of  Venezuela.  And  when  in 
Caracas  I  was  unofficially  informed  that  there  was  no  prejudice  on 
the  part  of  the  Government  of  Venezuela  against  this  company,  and 
there  was  no  objection  on  the  part  of  that  Government  to  making  the 
company's  claims  the  subject  of  diplomatic  negotiation  with  a  view 
of  arriving  at  a  fair  adjustment. 

The  record  is  comparatively  short.  All  the  facts  are  evidenced 
by  documents  recited  in  the  company's  several  petitions  on  file. 

On  June  18,  1900,  a  definite  title  was  granted  under  the  mining 
laws  of  the  country  to  one  Dr.  Pedro  Guzman  for  an  asphalt  mine 
located  about  70  miles  west  of  Maracaibo. 

One  George  W.  Critchfield,  of  New  York  City,  formerly  a  resident 
of  Chicago,  111.,  was  the  representative  of  the  company  who  investi- 
gated this  mine  and  entered  into  negotiations  for  its  purchase. 

The  asphalt  bed  consists  of  about  300  hectares,  or  about  90  acres, 
and  is  located  some  distance  in  the  interior,  in  what  was  then  a  wild 
and  trackless  wilderness,  inhabited  only  by  wild  Indians.  To  reach 
the  mine  it  was  necessary  to  build  a  railroad  from  the  river  Limon  to 
the  mine,  a  distance  of  about  27  miles.  This  river,  however,  was  not 
navigable  except  for  canoes,  because  of  the  many  obstructions 
therein.  It  empties  into  the  Laguna  de  Sinimacai,  the  latter  con- 
nected with  Lake  Maracaibo,  and  from  thence  there  is  an  open  water- 
way to  the  Caribbean  Sea.  In  order  to  ship  the  asphalt,  it  was  not 
only,  necessary  to  build  the  railroad,  but  to  clear  the  channel  of  the 
rivers  and  make  them  navigable  for  vessels  of  considerable  tonnage, 
a  work  which  necessarily  involved  the  expenditure  of  large  sums  or 
money. 
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Mr.  Critchfield,  after  investigating  the  situation  and  being  satisfied 
with  the  value  of  the  asphalt  deposit,  made  a  conditional  contract  of 
purchase  with  the  owner,  dependent  on  Critchfield's  being  able  to 
secure  from  the  Government  a  satisfactory  concession  for  building 
and  operating  the  railroad,  etc. 

General  Castro  was  then  what  is  called  the  provisional  president 
of  the  Republic  of  Venezuela — that  is  to  say,  he  was  administering 
the  affairs  of  the  country  as  the  leader  of  a  successful  revolution, 
wherein  the  constitutionally  elected  authorities  had  been  overthrown 
and  a  military  dictatorship  substituted  therefor  until  a  President 
was  elected  in  accordance  with  constitution. 

Mr.  Critchfield  entered  into  negotiations  with  General  Castro  for 
a  concession  which  would  authorize  the  construction  of  the  railroad. 
It  resulted  in  a  contract,  bearing  date  April  20,  1901,  entered  into 
with  the  United  States  of  Venezuela  as  one  party  and  George  W. 
Critchfield  as  the  other.  Critchfield  was  thereby  authorized  to 
build  the  railroad,  to  establish  telephone  lines,  to  establish  a  line  of 
steamers  or  vessels,  to  navigate  the  rivers  connecting  the  terminus 
of  the  railroad  on  the  bank  of  the  River  limon  with  the  sea,  to  estab- 
lish and  maintain  depots  and  warehouses,  to  canalize,  deepen,  or 
widen  the  waterways,  and  to  enter  free  of  duty  all  material  for  the 
construction  and  operation  of  the  railroad,  for  working  the  mine, 
refining,  and  transporting  its  products. 

Critchfield  was  required  to  make  a  deposit  of  50,000  bolivars,  or 
their  equivalent  in  Venezuelan  bonds,  as  a  guaranty  for  the  comple- 
tion of  the  railroad,  etc.  At  the  end  of  fifty  years  the  railroad,  its 
rolling  stock,  and  appurtenances  are  to  be  turned  over  to  the  Gov- 
ernment. 

And  one  special  condition  was  inserted  in  the  contract,  which  Mr. 
Critchfield  says  he  made  a  condition  precedent  to  the  acceptance  of 
the  same,  ana  that  was  to  the  effect  that  neither  "the  enterprise  nor 
the  products  of  its  mines"  were  to  be  burdened  with  any  kind  of 
taxes  except  such  as  were  prescribed  by  the  then  existing  laws. 
Critchfield  says  he  had  in  mind  a  protection  against  a  possibility 
which  has  subsequently  become  an  actuality,  viz,  excessive  taxa- 
tion whenever  the  enterprise  entered  upon  a  successful  operation, 
and  without  this  clause  in  the  contract  he  never  would  have  accepted 
the  concession. 

Critchfield  was  obligated  to  commence  work  within  six  months 
from  the  date  of  the  contract  and  to  finish  the  same  within  one  year 
thereafter.  He  assigned  the  contract  to  the  United  States  and 
Venezuela  Company,  and  the  latter  then  completed  the  purchase 
of  the  asphalt  mine,  at  a  cost  of  $25,000,  and  promptly  entered 
upon  the  work  required  by  the  contract. 

The  company  improved  the  River  Limon  by  blowing  up  rocks, 
removing  trees,  digging  a  canal  at  its  mouth  more  than  half  a  mile 
long,  deepening  and  widening  its  waterways,  and  making  it  naviga- 
ble for  some  30  miles.  The  company  also  constructed  the  railroad, 
and  at  its  terminus  on  the  bank  of  the  River  Limon  it  built  a 
refining  plant,  warehouses,  sawmill,  residences,  and  oilice  buildings, 
erected  houses  for  workmen  and  other  buildings,  and  there  estab- 
lished a  village  of  several  hundred  inhabitants,  who,  for  the  most 
part,  were  in  its  employ.  As  a  result  of  the  enterprise  it  is  said  that 
what  was  once  a  trackless  wilderness  was  opened  up  to  settlement: 
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clearings  were  made,  farms  were  located,  schools  were  established, 
and  churches  built.  At  the  mine  another  village  and  settlement 
was  made,  and  farms  were  opened  up  in  that  neighborhood.  In 
making  these  improvements  the  company  is  said  to  nave  expended 
more  tnan  $600,000  in  cash. 

The  company  commenced  the  operation  of  its  mine,  its  railroad, 
and  its  refinery;  it  apparently  conformed  to  its  contract  in  every 
particular,  paid  its  taxes  regularly,  and  obeyed  the  laws  of  the  coun- 
try as  became  a  good  citizen.  The  taxes,  however,  were  not  much 
more  than  nominal.  Under  the  Code  of  Mines  existing  in  1901  a  tax 
of  half  a  bolivar  (10  cents)  was  levied  on  every  hectare  in  all  mining 
concessions;  gold,  silver,  and  platinum  mines  paid  an  additional 
tax  on  the  crude  product,  but  mines  of  copper,  coal,  asphalt,  etc., 
were  only  required  to  pay  the  tax  per  hectare  above  specified,  which 
amounted  to  only  an  annual  tax  on  this  mine  of  $30.  In  addition, 
the  company  paid  the  usual  stamp  taxes  on  all  contracts,  receipts, 
and  other  written  documents  as  required  by  general  law. 

On  January  23,  1904,  a  new  Code  of  Mines  was  enacted  by  Con- 

fress.  By  this  law  the  tax  levied  on  asphalt  mines  was  raised  from 
alf  a  bolivar  per  hectare  to  2  bolivars  (40  cents),  and  in  addition 
thereto,  if  the  mine  is  in  operation;  a  further  tax  of  3  per  cent  on 
the  gross  product  of  the  mine  is  levied. 

On  June  21,  1904,  the  President  promulgated  an  Executive  decree 
regulating  the  acquisition  and  operation  or  mines,  and  supplemental 
in  character  to  the  code  of  January  23,  1904.  By  this  decree  a  still 
further  tax  of  80  cents  per  ton  was  imposed  upon  all  asphalt  exported. 

As  a  result  of  this  change  in  the  rate  of  taxation  the  authorities 
demanded  of  the  company  the  following  taxes:  On  the  mine,  300 
hectares  at  the  rate  of  40  cents  per  hectare,  $120  per  annum.  On 
the  asphalt,  valued  at  the  rate  or  $20  per  ton,  which  is  said  to  be  a 
gross  overvaluation,  a  tax  of  3  bolivars  per  ton,  or  60  cents,  was 
assessed.  In  addition  thereto,  under  the  Executive  decree  last 
named,  a  further  tax  of  80  cents  on  every  ton  of  asphalt  exported 
was  imposed,  making  a  total  direct  tax  of  $1.40  per  ton  on  all  the 
product  of  the  company,  all  of  which  was  exported  to  the  United 
states. 

The  contract  also  provided  that  certain  material  necessary  for  use 
in  the  operation  of  the  mine  and  in  the  shipment  of  its  product  should 
be  imported  free  of  duty,  but  after  the  enforcement  of  the  aforesaid 
offensive  tax  laws  the  Government  also  levied  import  duties  on 
shipments  of  bags  and  machinery  for  use  in  shipping  asphalt  and  in 
repairing  plant  and  railroad. 

The  company  contends  that  this  increased  taxation  and  the  levy 
of  import  duties,  etc.,  are  not  only  in  violation  of  the  express  terms 
of  the  contract,  but  are  so  burdensome  on  the  industry  as  to  have  pro- 
hibitory effect.  As  the  result  thereof,  the  entire  operation,  including 
mine  and  railroad,  has  been  long  since  abandoned,  and  the  railroad, 
refinery,  buildings,  and  the  entire  plant  are  not  only  idle,  but  are 
going  to  ruin  and  threaten  to  become  an  entire  loss. 

The  only  suggestion  of  an  excuse  for  this  violation  of  the  contract 
of  which  I  have  neard  is  in  the  alleged  fact  that  the  National  Congress 
refused  to  ratify  or  confirm  the  contract,  and  therefore  it  never 
became  effective  as  a  legal  obligation.  In  reply,  the  company  calls 
attention  to  the  fact  that  although  General  Castrojwas  not  the  con- 
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stitutional  President  when  the  contract  was  entered  into,  yet  at  the 
next  succeeding  session  of  Congress  a  report  was  made  thereto  by 
the  ministers  of  the  different  departments  of  the  various  political  and 
administrative  acts  of  the  provisional  president,  which  included  this 
contract,  and  Congress  adopted  a  general  resolution  approving  all  the 
acts  of  the  "  Citizen  General  Cipriano  Castro  during  the  period  in 
which  he  has  exercised  the  provisional  presidency  of  the  Republic/' 
and  this,  it  is  claimed,  amounts  to  such  an  approval  of  the  contract 
in  question  as  meets  the  requirements  of  the  constitution. 

On  the  other  hand,  it  is  asserted  that  such  a  general  resolution  was 
not  effective  for  the  purpose  indicated;  that  the  constitution  requires 
that  all  legislative  enactments  be  made  by  separate  bills,  and  before 
the  same  become  a  law  they  must  be  read  and  voted  on  three  several 
times  in  each  branch  of  Congress,  etc.  It  is  also  stated  that  in  April, 
1902,  a  bill  was  introduced  into  the  lower  House  approving  the  con- 
tract, and  was  regularly  read  and  passed,  but  for  some  reason  it 
failed  to  pass  the  Senate;  that  subsequently,  in  July,  1905,  the  Senate 
voted  on  the  proposition  and  rejected  it.  This  legislative  action,  in 
each  instance,  the  company  claims,  was  had  without  its  knowledge, 
suggestion,  or  initiation;  that  it  was  taken  long  after  the  contract  was 
entered  into,  especially  the  last  vote  in  the  Senate;  and  after  the  com- 
pany had,  in  good  faith  and  in  full  reliance  upon  the  honor  and  fidelity 
of  rresident  Castro,  gone  ahead  and  made  its  large  expenditure  of 
money  and  inaugurated  a  business  enterprise  which  has  contributed 
so  largely  to  the  development  of  the  country  and  the  prosperity  of  the 
hundreds  of  people  whom  it  employed. 

There  are  involved  in  this  controversy  some  serious  questions  of  con- 
stitutional law.  It  is  a  thankless  task  to  attempt  to  analyze  or  decide 
such  questions  in  a  country  where  there  is  no  continuous  and  orderly 
administration  of  public  affairs,  where  constitutions  are  so  frequently 
changed  or  amended  and  so  often  suspended  or  abrogated.  It  is  not 
my  purpose  to  discuss  or  pass  upon  these  questions.  The  facts  are 
stated  in  the  company's  petition,  and  the  legal  points  are  ably  dis- 
cussed in  its  brief,  filed  in  the  Department. 

There  is,  however,  one  phase  or  the  case  to  which  I  beg  to  call  your 
attention.  In  Venezuela  I  heard  this  company  spoken  of  in  the 
highest  terms.  There  is  no  scandal  and  no  charge  of  bad  faith 
attached  to  its  record.  It  is  an  instance  where  a  concession  was 
accepted  in  good  faith  and  its  obligations  fully  performed.  The  con- 
tract required  that  the  work  contemplated  should  be  commenced 
within  six  months  and  completed  witnin  a  year.  The  undertaking 
was  one  of  such  magnitude  tnat  no  time  could  be  lost ;  the  work  was 
promptly  entered  upon  and  completed.  The  company  relied  upon 
the  fact  that  the  power  of  the  national  executive  extended  over  and 
dominated  every  department  of  government,  including  both  legislative 
and  judicial,  and  it  confidently  expected  the  protection  of  such 
executive  in  the  maintenance  of  its  contract  rights. 

The  story  told  of  the  construction  of  this  railroad  is  a  thrilling  one. 
It  was  built  through  forests,  swamps,  and  almost  impenetrable  jun- 
gles. Critchfield  and  his  assistant,  David  Flemming,  spent  months  in 
these  swamps  and  jungles,  fighting  against  malarial  fevers,  snakes, 
wild  Indians,  and  overcoming  almost  insuperable  difficulties  of  one 
kind  and  another.  It  is  a  story  of  American  courage,  indomitable 
will,  and  triumphant  success,     4    i  $  sj  d  4   j    »    ,  *s      *a    . 
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I  was  also  informed  upon  the  most  reliable  authority  that  the' 
enterprise  proved  to  be  a  great  help  to  the  section  of  country  in 
which  it  is  located.  The  company  employed  hundreds  of  poor  people, 
paid  them  good  wages,  established  schools,  and  otherwise  contributed 
to  the  development  and  progress  of  the  country.  The  management 
kept  clear  of  politics;  and  although  revolutionary  forces  oftentimes 
invaded  the  property,  the  management  refused  to  pay  tribute, 
furnish  supplies,  or  to  otherwise  contribute  thereto.  It  is  apparently 
one  instance,  at  least,  where  an  American  concessionaire  performed 
the  obligations  of  his  contract  in  good  faith;  and  in  the  consideration 
of  the  case  the  Department  may,  1  believe,  rely  upon  that  fact. 

Respectfully  submitted. 

William  J.  Calhoun. 
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DIPLOMATIC  CORRESPONDENCE. 

The  Acting  Secretary  of  State  to  Charge  Russell. 

[Telegram.] 

Department  of  State, 
Washington,  September  26,  1900. 
It  is  represented  that  the  rights  of  the  New  York  and  Bermudez 
Company  are  likely  to  be  prejudiced  by  action  of  Venezuelan  Govern- 
ment. If  rights  of  other  citizens  of  the  United  States  will  not  be 
prejudiced  tnereby,  you  may  use  good  offices  with  Venezuelan  Gov- 
ernment for  the  protection  of  rights  of  that  company.  Department 
does  not  desire,  nowever,  to  interfere  in  any  controversy  between 
citizens  of  the  United  States. 

Hill,  Acting. 


Mr.  Russell  to  Secretary  of  State. 

[Telegram.] 

Caracas,  September  28,  1900. 

(Received  9.25  a.  m.) 
A  short  time  ago  New  York  parties  purchased  mines  which  New 
York    Bermudez   claims    comprised    in   its  concession.     Bermudez 
petitioned  Government  to  annul  titles. 

Venezuelan  Government  sent  engineer  locate  both  titles  on  the 
ground.  The  result  was  favorable  Bermudez.  The  others  pro- 
tested, alleging  due  notice  not  given,  and  only  Bermudez  represented 
survey.     Government  have  sent  another  commission. 

Russell. 


Mr.  RusseU  to  Mr.  Hay. 

No.  505.]  Legation  of  the  United  States, 

Caracas,  September  28,  1900. 

Sir:  I  have  received  your  cable  in  regard  to  the  New  York  and 
Bermudez  Company,  which  is  acknowledged  in  another  dispatch. 

There  is  at  present  a  very  bitter  controversy  going  on  between 
Mr.  A.  H.  Carner,  representative  of  the  New  York  and  Bermudez 
Company,  and  Mr.  Sullivan,  the  representative  of  some  New  Yorkers, 
who  a  short  time  ago  purchased  an  asphalt  mine  in  the  State  of  Ber- 
mudez called  "La  Fekcidad."  Mr.  Carner  petitioned  the  Venezuelan 
Government  to  annul  the  title  to  La  Felicidad,  claiming  that  said 
36568— S.  Doc.  413,  60-1 18  273 
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mine  was  comprised  within  the  New  York  and  Bermudez  Com- 

Sany's  property.  Mr.  Sullivan  claims  that,  according  to  plans  and 
ocuments  on  file  in  the  ministry  of  fomento,  Felicidad  is  outside  of 
Mr.  Carner's  property.  Both  sides  having  appealed  to  the  Govern- 
ment,  the  minister  of  fomento,"  in  order  to  get  at  the  true  situation/ 
sent  an  engineer  to  the  spot  to  locate  both  properties  on  the  ground. 
The  report  of  the  engineer  was  favorable  to  the  Bermudez  Company. 
Mr.  Sullivan  protested  alleging  that,  as  the  resolution  stated  that  the 
engineer  was  to  avail  himself  of  all  possible  data  from  both  parties, 
he  did  not  have  due  notice,  and  that  only  the  Bermudez  Company's 
representative  was  on  the  ground  when  the  survey  was  made. 
Another  commission  has  been  sent  in  accordance  with  a  second 
decree,  and  this  commission  is  composed  of  three  engineers,  one  each 
named  by  the  contending  parties  and  a  third  named  by  the  Govern- 
ment, and  the  report  of  this  commission,  I  suppose,  will  be  final  as  to 
the  location  of  Felicidad. 

The  New  York  and  Bermudez  Company  is  operating  at  present  in 
Venezuela  under  what  is  called  the  "Hamilton  concession  of  1884," 
purchased  by  it,  and  the  Carner  concession  for  lands  and  mines  in 
1887  and  1888. 

The  Hamilton  concession  was  a  general  concession,  granted  for 
exploiting  the  natural  products  of  the  State  of  Bermudez,  and  one 
clause  gives  the  right  to  exploit  asphalt  and  forbids  the  Government 
from  granting  a  lifce  concession  to  anyone  else  during  the  period  for 
which  the  privilege  was  given,  twenty-five  years. 

In  1887  and  1888  Mr.  Carner.  as  representative  of  the  Bermudez 
Company,  obtained  a  definite  title  by  purchase  to  the  tract  of  asphalt 
property  which  is  at  present  being  worked,  and  it  is  this  title  which 
it  is  alleged  is  being  infringed  upon  by  the  owners  of  La  Felicidad,  a 
mine  for  which,  in  1897,  the  Government  granted  to  some  Venezuelans 
a  definite  title  in  spite  of  the  protests  of  the  New  York  and  Ber- 
mudez Company.  This  is  the  title  purchased  some  months  ago 
from  the  Venezuelans  by  the  New  York  parties  represented  by  Mr. 
Sullivan.  The  title  granted  in  1897  has  never  been  annulled  and  has 
remained  in  the  Venezuelan  grantees  until  acquired  by  Mr.  Sullivan's 
syndicate  last  June. 

Nothing  has  ever  been  done  by  the  Government  in  response  to  the 
various  protests  of  Mr.  Carner  that  the  Felicidad  title  was  a  viola- 
tion of  his  rights  under  the  Hamilton  concession,  but  on  the  17th  of 
last  July  Mr.  Carner  petitioned  the  Government  to  annul  the  Felicidad 
title,  not  on  the  ground  that  the  existence  of  said  title  was  a  violation 
of  the  Bermudez  Company's  rights  under  the  concession  of  1884,  but 
that  it  was  comprised  within  the  asphalt  property  purchased  by  him 
in  1888  and  for  which  a  definite  title  had  been  granted.  The  result 
of  this  petition  was  that  on  the  23d  of  last  July  the  Government 
decreed  to  send  the  engineer  I  have  before  mentioned  to  locate  both 
properties  on  the  ground.  The  report  of  this  engineer  was  objected 
to  by  the  Sullivan  side  for  the  alleged  reasons  as  before  stated,  and  the 
second  commission  is  now  on  the  ground  trying  to  locate  both  pur- 
chases. 

In  1898  the  ministry  of  fomento  annulled  the  Hamilton  concession 
of  1884  for  alleged  nonfulfillment  of  contract.  This  case  was  taken 
to  the  supreme  court,  which  decided  that  the  Government  by  a  mere 
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resolution  of  its  ministry  could  not  annul  such  a  concession  and  it 
was  restored  to  the  New  York  and  Bermudez  Company. 

It  would  seem  that  if  there  has  been  any  violation  of  the  rights  of 
the  New  York  and  Bermudez  Company  it  was  in  1897  when  a  definite 
title  was  granted  to  La  Felicidad;  that  title  has  been  allowed  to  stand 
ever  since,  and  only  a  few  months  ago,  with  due  notice  to  the  Govern- 
ment, it  was  acquired  by  the  Sullivan  syndicate. 

In  this  present  controversy  I  have  declined  to  interfere  for  either 
side,  and  I  take  it,  from  your  cable  on  the  subject  that  f  am  to  pre- 
serve this  attitude.     I,  however,  await  your  further  instructions. 
I  have  the  honor,  etc., 

William  W.  Russell. 


[Inclosure.] 

NEW   YORK  AND   BERMUDEZ  COMPANY. 

[Translations.] 

Demand  to  the  Government  of  Venezuela  for  protection  March  31,  1900. 
Memo  for  the  president  and  ministers  April  3,  1900. 

Petition  upholding  the  rights  of  the  company  against  certain  intrusions,  April  26, 
1900. 
New  protest  relating  to  the  same  matter,  May  11,  1900. 


[Inclosure.] 

[New  York  and  Bermudez  Company,  11  Broadway,  New  York.] 

Port  of  Spain, 
Trinidad,  B.  W.  I,  March  SI,  1900. 
Citizen  Minister  of  Fomento: 

The  undersigned,  in  his  capacity  as  director  of  the  New  York  and  Bermudez  Com- 
pany, residing  in  Port  of  Spain  (British  island  of  Trinidad),  with  due  respect  says 
as  follows: 

After  over  fifteen  years  of  quiet  enjoyment  of  the  rights  acquired  by  the  company 
which  I  represent,  by  transfer  in  accordance  with  the  authorization  of  the  Government 
of  Venezuela,  made  by  Mr.  Horatio  R.  Hamilton,  of  the  contract  entered  into  with 
the  National  Executive  of  the  Republic  under  date  of  September  15,  1883,  and 
approved  of  by  the  National  Congress  on  the  6th  of  June,  1884,  and  notwithstanding 
the  large  amount  of  capital  brought  into  Venezuela  and  the  large  amount  of  duties 
that  the  company  has  paid  to  the  Government,  as  shown  by  the  statistics  of  the  proper 
departments,  by  the  various  reports  made  upon  the  subject  and,  lastly,  also  by  judicial 
proofs  produced  in  court,  there  has  been  an  attempt  to  curtail  the  rights  of  the  said 
compan v  by  invading  the  territory  in  which  it  has  been  carrying  on  its  industry  with 
special  benefit  to  the  country  on  account  of  the  heavy  capital  invested.  On  behalf 
of  the  company  which  I  represent,  I  have  appealed  to  the  Government  for  the  pro- 
tection necessary  to  insure  its  rights  and  have  also  gone  to  a  trial  before  the  high 
federal  court,  when  the  National  Executive,  taken  by  surprise,  had  issued  a  resolution 
under  date  of  4th  of  January,  1898,  annulling  the  contract  of  which  the  New  York 
and  Bermudez  Company  is  assignee,  and  the  rights  of  the  company  were  made  clear 
by  that  high  court,  in  the  luminous  sentence  rendered  on  the  23d  of  August,  1898, 
by  the  chamber  of  last  and  only  instance  of  the  high  federal  court,  in  which  sentence 
the  resolution  issued  by  the  National  Executiye  was  declared  null  and  void,  in  a  way 
that  admits  of  no  controversy,  on  account  of  the  legal  doctrines  on  which  it  is  based; 
and,  consequently,  the  company  was  left  in  quiet  possession  of  its  rights,  as  a  result 
of  the  judicial  controversy,  so  that  it  was  clearly  established  that  the  legal  force  of 
the  contract  owned  by  the  New  York  and  Bermudez  Company  admits  of  no  discussion 
and  until  then  had  never  been  disputed,  the  company  having  carried  out  all  its  obli- 
gations and  maintained  its  concessions  in  a  permanent  state  of  industrial  activity, 
as  the  National  Government  knows  through  reports,  official  resolutions,  and  statistics. 
It  was  also  shown  that  the  interests  of  the  company  were  threatened  by  other  ^*x&s& 
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interested  that,  not  considering  the  validity  of  the  titles  of  the  company,  nor  the 
prejudice  occasioned  to  Venezuela  and  to  other  capital  brought  into  tne  country  for 
this  kind  of  enterprise  and  which  is  kept  in  fear  on  account  of  tne  troubles  it  is  exposed 
to,  obliged  the  company  to  fight  for  its  rights  before  the  courts  of  the  Republic  and 
to  suspend  its  work  for  some  months,  with  great  loss  to  its  interests,  a  loss  that  was 
not  then  taken  into  consideration,  the  rights  of  the  company  having  been  amply 
insured  by  the  sentence  of  the  high  court  of  the  Republic. 

To-day,  Citizen  Minister,  I  take  the  liberty  of  again  calling  your  attention  to  denounce 
the  fact  that  the  same  business  intrigues  are  again  brought  to  bear  upon  the  company 
which  I  represent,  since  Mr.  Sullivan,  accompanied  by  an  engineer,  has  presented 
himself  on  the  territory  of  the  property  of  the  company  making  explorations  and  saving 
that  he  was  sufficiently  authorized  to  that  effect,  and  with  the  purpose  certainly  of 
denouncing  the  mines  that  the  company  has  legally  acquired,  in  the  same  manner  as 
formerly,  when  it  was  necessary  to  bring  the  matter  before  the  high  federal  court,  since 
at  that  time  a  concession  had  been  granted  of  a  mine  called  "  Felieidad,"  which  is  in 
reality  a  part  of  the  asphalt  lakes  which  the  company  has  been  and  is  still  exploiting, 
and  paying  punctually  to  the  Government  the  export  dues  mentioned  in  the  original 
contract.  With  the  exploration  made  by  Mr.  Sullivan,  already  referred  to,  the  same 
old  proceedings  are  again  initiated,  and  so  I  apply  to  the  Government,  through  your 
honorable  agency,  begging  it,  in  the  name  of  tne  company  which  I  represent,  for  the 
necessary  protection  for  our  rights  and  interests,  and  denouncing  to  the  Government 
that,  by  tne  same  system  formerly  used,  it  is  intended  to  cause  prejudice  to  the  com- 
pany, be  it  by  taking  away  a  part  of  its  properties  or  by  obliging  it  to  stand  another 
lawsuit,  all  of  which  would  mean  large  losses  to  the  company  and  want  of  stability  for 
the  capital  that  it  has  invested  in  Venezuela. 

In  view  of  this,  and  confident  of  the  spirit  of  justice  of  the  Supreme  Magistrate  of  the 
Republic,  I  beg  the  honorable  minister  to  take  the  necessary  steps  so  that  the  authori- 
ties of  the  district  Benitez,  of  the  present  State  of  Cumana,  may  be  advised  of  the 
spoliation  which  threatens  the  company  which  I  represent. 

It  is  justice  that  I  beg  for,  in  Port  of  Spain,  British  Island  of  Trinidad,  onthe  31st  of 
March,  1900. 

A.  H.  Carneti,  Managing  Director. 


la 


[Inclosure.] 

Citizen  Minister  of  Fomento: 

I,  Andres  J.  Vigas,  of  full  age  and  residing  in  this  city,  on  behalf  of  Mr.  A.  Howard 
Carner,  director  of  the  North  American  company,  "New  York  and  Bennudez  Com- 
pany," as  shown  by  the  annexed  power  of  attorney  legally  conferred  and  of  which 
a  certified  copy  may  be  kept  in  this  office,  with  due  respect,  say  as  follows: 

I  reproduce  in  all  their  parts  the  denunciations  and  petitions  that,  under  date  of 
March  31  last,  the  said  director  of  the  New  York  and  Bermudez  Company  addressed, 
through  your  honorable  agency,  to  the  executive  power,  begging  for  just  national 
protection  for  the  concessions  and  rights  that  the  Republic  has  guaranteed  to  the 
said  company,  and  by  virtue  of  which  it  has  established  and  has  maintained  in  activity 
during  seventeen  years  the  industrial  enterprise  known  by  this  name. 

Sucn  concessions  and  rights,  established  oy  the  contract  that  has  been  made  a  law 
of  the  Republic  by  legislative  act  of  June  6,  1884,  and  which  have  been  confirmed, 
in  all  their  force  and  vigor,  by  sentence  of  the  high  Federal  court  under  date  of  August 
23,  1898,  and  have  been  further  strengthened  by  special  and  definite  title  of  property 
to  certain  asphalt  mines  in  the  district  of  Benitez,  State  of  Cumana,  issued  by  the 
National  Executive  on  the  7th  and  14th  of  December,  1888,  and  naid  concessions 
and  rights  could  not  be  curtailed  in  any  way,  unless  the  formal  declarations  made 
by  the  three  high  powers  of  the  Republic  were  ignored,  as  also  the  express  laws  that 
protect  private  property. 

The  company,  on  its  part,  has  abided  by  the  conditions  it  had  agreed  to  and  has 
never  failea  to  punctually  fulfill  them,  also  complying  with  all  the  obligations  it  has 
contracted  toward  the  National  Government,  be  it  in  respect  to  optional  concessions 
of  the  original  contract  or  in  respect  to  its  special  titles  to  mining  property  and  to 
waste  lands,  part  of  the  said  concessions.  This  is  easily  proved  by  the  correspondence 
of  the  company  with  the  Government  during  its  long  life,  since  the  Government  is 
informed  day  by  day  of  all  the  business  transactions  of  the  company,  and  the  Govern- 
ment issues  orders  with  reference  to  these  transactions,  and  the  public  treasury  has 
received  important  amounts  derived  from  the  fulfillment  of  the  contract  and  from 
the  special  mining  concessions,  and  the  agent  that  the  company  has  in  Caracas  for- 
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wards  every  month  to  this  ministry,  as  also  to  the  ministry  of  the  treasury,  a  detailed 
statement  relating  to  these  transactions.  And  it  is  not  out  of  the  way  to  mention  that 
the  progressive  and  civilizing  results  obtained  through  the  intelligent  efforts  and  the 
capital  invested  by  the  company  in  the  region  that  is  its  center  of  operations  are 
evident;  these  regions,  formerly  unknown,  uninhabited,  and  impenetrable  to  the  human 
foot,  are  now  open  to  active  commerce  and  to  progress  by  means  of  steam  communi- 
cation and  the  canalization  of  the  Canos  Frances,  Guarapiche,  Guarapichito,  and 
Guanoco,  which  shortens  by  two  or  three  dayB  the  distance  from  the  interior  to  the 
sea,  and  with  the  drying  of  swampy  lands  of  vast  area,  now  converted  into  places 
suitable  for  agricultural  cultivation  and  for  the  planting  of  extensive  cocoa  estates, 
and,  lastly,  with  the  economical  impulse  given  by  considerable  sums  of  money  cir- 
culating and  the  occupation  given  to  hundreds  of  people  in  the  works  of  the  vast 
enterprise. 

If,  then,  the  titles  and  concessions  of  the  company  are  not  to  be  contested  in  law  and 
right  and,  furthermore,  the  benefits  that  accrue  to  the  public  treasury  and  to  the  local 
population  by  reason  of  the  fulfillment  of  the  conditions  agreed  to  by  the  company  are 
clear,  it  is  only  just  that  the  National  Government  should  concur,  on  its  part,  to 
strengthen  the  laws  that  guarantee  property  and  to  cause  the  assurances  that  the 
Republic  has  promised  it  in  the  observance  of  mutual  and  equitable  obligations. 

So  that  in  view  of  the  fact  that  there  have  been  addressed  to  the  ministry  under  your 
honorable  charge  by  third  parties  some  solicitations  and  petitions  for  the  purpose  of 
obtaining  authorization  or  title  to  exploit  asphalt  mines  on  the  territory  of  the  former 
State  of  Bermudez,  a  concession  exclusively  reserved  to  the  New  York  and  Bermudez 
Company  by  the  concessions  and  titles  that  have  been  granted  to  it  by  the  high 
national  powers,  I  appeal  respectfully  to  you,  begging  you  to  obtain  from  the  National 
Executive  a  resolution  declanng,  in  equity  and  justice,  the  voidness  of  any  such  solici- 
tations or  petitions,  if  any  have  been  addressed  to  this  ministry  or  may  in  future  be  so 
addressed,  with  the  purpose  of  obtaining  authorizations  for  the  exploitation  of  asphalt 
in  the  territory  of  the  former  State  of  Bermudez,  and  to  also  declare  null  and  void  such 
petitions  as  may  have  been  granted  or  may  in  future  be  granted,  as  they  would  be  in 
opposition  with  the  exclusive  rights  of  exploitation  owned  by  the  New  York  and  Ber- 
mudez Company,  by  virtue  of  the  contract  of  which  it  is  concession naire  and  of  the 
titles  of  property  issued  by  the  National  Executive  on  the  7th  and  14th  of  December, 
1888. 

Another  petition:  I  be^  respectfully  the  Citizen  Minister  to  advise,  in  the  same 
manner  and  to  the  same  effect,  the  superior  authorities  of  the  respective  States,  so  that 
they  may  decide  what  is  right. 

It  is  justice  that  I  appeal  for,  in  Caracas,  April  26,  1900. 

Andres  J.  Vigas. 


[Inclosure.] 
Citizen  Minister  of  Fomento: 

I,  Andres  J.  Vigas,  of  full  age  and  residing  in  Caracas,  in  the  name  and  on  behalf 
of  Mr.  A.  H.  Carner,  director  of  the  North  American  company  "  New  York  and  Ber- 
mudez Company,"  have  the  honor  to  address  myself  to  you,  with  all  due  respect, 
and  say  as  follows: 

On  the  26th  of  April  ultimo  I  addressed  to  this  ministry  a  petition  in  which  I 
reproduce  the  denunciations  and  petitions  made  to  the  same  ministry  on  the  31st 
of  March  of  the  same  year  by  the  said  director  of  the  New  York  and  Bermudez  Com- 
pany, and  I  appeal  to  the  supreme  government  begging  it  to  take  the  necessary  steps 
for  the  protection  and  guarantee  of  the  legal  rights,  titles,  and  concessions  legally 
acquired  in  Venezuela  by  the  said  company,  and  which  rights,  titles,  and  concessions 
need  the  positive  protection  of  the  National  Executive,  on  account  of  certain  facts 
which  the  same  company  has  already  brought  to  the  notice,  once  and  again,  of  the 
proper  Government  of  Venezuela. 

I  reproduce  in  all  and  each  of  their  parts  the  former  explanations  and  petitions  of 
the  company,  and  so  that  they  may  act  with  full  legal  force,  I  have  the  honor  to  trans- 
mit to  this  ministry  the  following  protest  and  opposition  addressed  lately  by  the 
director  of  the  New  York  and  Bermudez  Company  to  the  superior  civil  authority 
of  the  district  of  Benitez,  State  of  Cumana,  where  are  situated  the  mining  properties 
of  the  company  and  center  of  the  industrial  exploitation  that  it  carries  on  since 
seventeen  years,  by  virtue  of  its  legal  concessions: 

"El  Pilar  (via  Carupano): 
"Citizen  Civil  Chief  of  the  District  of  Benitez. 

11 1,  the  undersigned,  American  citizen,  director  of  the  New  York  and  Bermudez 
Company,  say  as  follows:  With  regard  to  the  denunciation  of  an  asphalt  mine  said 
to  have  been  discovered  by  Mr.  Sullivan  and  the  cvt.vrao&  \£ita»xta  ^*^0«n^  Y&as* 
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Figuera,  and  Antonio  Vicentelli  Santelli,  and  which  according  to  its  boundaries  as 
shown  and  in  view  of  the  titles  that  I  possess  as  director  of  the  company,  it  is 
evident  that  said  mine  is  situated  on  mining  lands  of  our  property,  situated  in  the 
parish  "Union/'  village  of  Guariquen,  of  the  section  Cumana  of  tie  State  of  Ber- 
mudez;  said  titles  mention  an  extension  of  land  of  4,800  hectares,  the  surface  of 
which  is  asphalt  for  the  most  part,  which  was  granted  to  the  New  York  and  Ber- 
mudez  Company  by  the  National  Executive  on  the  7th  of  December,  1888,  in 
accordance  with  the  mining  law  of  May  30,  1887,  and  with  the  decree  that  regulates 
the  same,  issued  under  date  of  3d  of  August  of  same  year,  in  force  at  that  time.  Besides 
the  property  owned  by  the  company  over  the  said  mining  concession,  it  also  owns 
legally  and  in  conformity  with  the  formalities  prescribed  by  the  law  of  June  2,  1882, 
the  dominion  and  property  of  1  square  league  and  50  centesimals  of  waste  lands  which 
form  the  surface  of  tne  aforesaid  asphalt  mine.  Both  documents  are  registered  in 
the  lower  registry  office  of  the  district  of  Benitez  in  El  Pilar,  on  the  11th  of  December, 
1890,  under  numbers  61  and  62  of  book  1  corresponding  to  the  fourth  quarter  of  same 
year,  on  folios  100,  101,  and  102  and  back,  over  which  the  legal  stamps  have  been 
obliterated.  In  view  of  this,  and  in  conformity  with  article  45,  title  4,  of  the  Mining 
Code  in  force,  I  formally  call  your  attention  and  I  protest  once  and  as  many  times 
as  may  be  necessary  against  any  acts  of  that  or  any  other  authority  that  may  affect 
or  injure  the  valuable  interests  of  the  North  American  company  of  which  I  am  director, 
and  which  are  placed  under  the  protection  and  safeguard  of  the  laws  in  force  in  the 
Republic. 

"It  is  justice  that  I  appeal  for  in  Guanoco,  April  25th,  1900. 

"A.  H.  Carner,  Director:' 

I  so  declare  it  for  the  purpose  of  justice,  at  Caracas,  May  11,  1900. 

Andres  J.  Vigas. 


The  Secretary  of  Stale  to  Charge  RusseU. 

[Telegram.] 

Department  of  State, 

Washington,  October  2,  1900. 
Do  all  you  can  for  the  protection  of  rights  of  New  York  and  Ber- 
mudez  Asphalt  Company,  with  due  regard  for  rights  of  other  Ameri- 
cans. 

Hay. 


The  Secretary  of  State  to  Charge  RusseU. 

[Telegram.] 

Department  of  State, 

Washington,  October  18,  1900. 
I  am  informed  that  two  previous  communications  directing  you  to 
ask  Venezuelan  Government  to  protect  rights  of  New  York  and  Ber- 
mudez  Asphalt  Company  have  been  ineffective.  See  President 
Castro  immediately  and  notify  him  that  this  Government  will  regard 
with  the  greatest  concern  any  assault  upon  the  just  property  rights 
offcthe  New  York  and  Bermudez  Company.     Answer. 

Hay. 


Mr.  RusseU  to  Secretary  of  State. 

[Telegram.] 

Caracas,  October  17,  1900. 

(Received  1.50  p.  m.) 
Last  cable  instructions  in  regard  to  New  York  and  Bermudez  Com- 
pany have  been  carried  out. 

Russell. 
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Mr.  Russell  to  Mr.  Hay. 

No.  513.]  Legation  of  the  United  States, 

Caracas,  October  20,  1900. 
Sir:  I  have  the  honor  to  inform  you  that  in  accordance  with  your 
last  cable  instructions  I  addressed  a  note  to  the  Venezuelan  Gov- 
ernment in  regard  to  the  rights  of  the  New  York  and  Bermudez 
Company  in  Venezuela.  I  herewith  inclose  a  copy  of  my  note  with 
a  copy  and  translation  thereto.  The  reply  from  the  foreign  office 
came  very  late  to-night  and  I  have  not  yet  answered. 
I  nave,  etc., 

William  W.  Russell. 


Minister  Russell  to  Minister  of  Foreign  Affairs. 

Legation  of  the  United  States, 

Caracas,  October  17, 1900. 
Mr.  Minister:  Referring  to  several  informal  conversations  1  have  had  with  your 
excellency  in  regard  to  the  dispute  between  the  New  York  and  Bermudez  Asphalt 
Company  and  the  owners  of  a  mine  called  "La  Felicidad,"  I  now  have  the  honor  to 
inform  you  that  I  am  in  receipt  of  instructions  from  Washington  by  which  I  am  directed 
to  request  you  to  say  to  His  Excellency  the  President  that  the  United  States  Gov* 
eminent  will  view  with  the  gravest  concern  any  assault  upon  the  rights  of  the  New 
York  and  Bermudez  Company  in  Venezuela. 

I  therefore  hope  that  your  excellency  will  see  to  it  that  the  above-mentioned  com- 
pany is  accorded  the  fullest  justice. 

I  take,  etc.,  Willi  km  W.  Rusrfll. 


Minister  of  Foreign  Affairs  to  Mr.  Russell. 

[Translation.] 

United  States  of  Venezuela, 
Ministry  op  Foreign  Affairs, 

Caracas,  October  20, 1900. 
Sir:  I  have  to  inform  you  that  this  morning  I  informed  the  Supreme  Chief  of  the 
Republic  of  the  contents  of  your  note  of  the  17tn  instant  in  regard  to  the  dispute  which 
appears  to  exist  between  the  "  New  York  and  Bermudez  Company  "  and  the  owners  of  a 
mine  called  "La  Felicidad."  You  refer  in  terms,  which  can  be  viewed  by  this  Gov- 
ernment in  any  other  than  a  pleasant  sense,  to  the  grave  concern  with  which  the 
United  States  will  view  any  assault  upon  the  rights  of  the  first-mentioned  company. 

The  nature  of  the  affair,  which  is  absolutely  one  for  the  courts  to  settle,  increases  the 
surprise  with  which  your  communication  is  viewed. 

In  accordance  with  instructions  from  the  Supreme  Chief  I  have  to  inform  you  that 
in  such  a  case  the  executive  power  would  do  nothing  except  in  conformity  to  the  law. 
Moreover,  in  the  administration  of  justice  in  Venezuela  our  courts  are  as  pure  as  those 
of  any  other  enlightened  and  civilized  country. 

Accept,  etc.,  Eduardo  Blanco. 


The  Secretary  of  State  to  Charge  Russell. 

[Telegram*] 

Department  of  State, 
Washington,  October  29,  1900. 
C.  M.  Warner,  of  Syracuse,  N.  Y.,  recommended  by  Mr.  Driscoll, 
Member  of  Congress,  represents  to  us  that  he  is  the  owner  of  asphalt 
mining  property,  Venezuela,  and  that  there  is  a  question  at  issue ^oa 
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to  property  rights  between  him  and  the  Bermudez  Asphalt  Company. 
He  is  informed  that  you  are  using  your  influence  in  benalf  of  the  Ber- 
mudez Asphalt  Company  against  Kim.  He  requests  that  this  Depart- 
ment instruct  you  not  to  use  the  influence  of  the  legation  in  favor  of 
his  opponents  in  the  controversy.  This  Department  assumes  that  you 
are  acting  with  perfect  fairness  as  between  all  American  citizens 
having  interests  m  Venezuela  and  reiterates  your  former  instructions 
to  that  effect. 

Hay. 


Mr.  Russell  to  Mr.  Hay. 

No.  517.]  Legation  of  the  United  States, 

Caracas 7  November  47  1900. 
Sir:  Referring  to  your  cable  of  October  30,  1900,  in  regard  to  the 
statements  of  Mr.  C.  M.  Warner  as  to  the  action  of  this  legation  in 
the  controversy  between  him  and  the  New  York  and  Bermudez 
Asphalt  Company,  I  have  the  honor  to  state  that  in  this  matter  I 
have  acted  in  strict  accordance  with  the  instructions  from  the 
Department. 

Upon  receipt  of  the  last  cable  I  directed  an  official  note  to  the 
foreign  office,  a  copy  of  which  with  the  reply  thereto  was  forwarded 
in  my  No.  513  of  October  20,  1900. 
I  have  the  honor,  etc., 

William  W.  Russell. 


Mr.  Russell  to  Secretary  of  State.. 

[Telegram.] 

Caracas,  November  14,  1000. 

(Received  12.30  p.  m.) 
Opponents  New  York  Bermudez  Asphalt  Company  have  in  their 
possession  a  copy  of  letter  from  you  informing  them  I  have  been 
instructed  to  act  fairly  as  between  American  citizens.  I  assume 
cable  instructions  October  13  will  not  be  changed  by  cable  Octo- 
ber 29. 

Russell. 


The  Secretary  of  State  to  Charge  Russell. 

[Telegram.] 

Department  of  State, 
Washington,  November  17,  1900. 
Referring  telegrams  13th  and  29th  ultimo,  all  just  property  rights 
of  American  corporations  or  of  individual  American  citizens  in 
Venezuela  should  be  protected  as  against  any  adverse  or  discrimi- 
native action  of  the  Government  of  Venezuela;  but  as  to  conflicts 
between  rival  American  ownerships,  whether  the  property  is  owned 
by  American  corporations  or  American  citizens  in  tneir  individual 
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right,  you  must  show  perfect  fairness,  seeing,  if  need  be,  that  oppor- 
tunity is  given  to  establish  legitimate  rights  before  appropriate 
tribunal,  if  such  tribunal  is  afforded,  to  determine  conflicting  claims 
of  title. 

Hay. 


Mr.  Loomis  to  Mr.  Hay. 

[Confidential.] 

No.  524.]  Legation  of  the  United  States, 

Caracas,  December  15,  1900. 

Sir:  I  have  the  honor  to  inclose  the  translation  of  a  decree  from 
the  Official  Gazette  of  December  13,  which  has  an  important  bearing 
upon  the  affairs  of  the  New  York  and  Bermudez  Asphalt  Company 
and  upon  the  interests  of  Messrs.  Warner,  Quinlan,  Sullivan,  and  other 
American  citizens,  who,  with  certain  Venezuelans,  have  claimed 
titles  to  the  property  of  the  New  York  and  Bermudez  Company  in 
Venezuela. 

The  property  in  dispute  is  the  asphalt  lake  situated  in  the  Benitez 
district  of  the  old  State  of  Bermudez,  which  has  been  in  the  posses- 
sion of  the  New  York  and  Bermudez  Company,  an  American  cor- 
f>oration,  for  twelve  years,  and  upon  which  it  has  expended  a  very 
arge  amount  of  money  and  is  at  present  erecting  the  largest  asphalt- 
refining  plant  in  the  world. 

The  New  York  and  Bermudez  Asphalt  Company  some  twelve 
years  ago  bought  a  concession  which  had  been  regularly  and  legally 
ratified Tby  the  Venezuelan  Congress,  which  carried  with  it  the  exclu- 
sive right  to  mine  asphalt  in  the  State  of  Bermudez.  The  New  York 
and  Bermudez  Company  then  acquired  title  by  purchase  to  the  asphalt 
lake  now  in  question  and  to  the  adjacent  lands,  and  furthermore  it 
took  up  the  necessary  mining  claims  to  cover  the  property  under  the 
mining  code  then  in  force.  These  various  titles  were  regularly 
acquired  and  duly  registered  and  confirmed  according  to  law. 

In  1897  General  Crespo,  then  President  of  Venezuela,  had  a  pro- 
visional title  to  a  portion  of  the  lake  claimed  and  occupied  by  the 
Bermudez  Company  granted  to  certain  Venezuelan  speculators  who 
were  his  friends.  Crespo  who  was  deeply  personally  and  financially 
interested  in  the  matter,  set  aside  the  decree  of  Congress  ratifying  the 
concession  owned  by  the  New  York  and  Bermudez  Compailv.  The 
company  took  the  matter  to  the  supreme  court,  which  decided  that 
the  Executive  had  no  right  to  annul  a  legislative  decree,  and  con- 
firmed the  company  in  its  property  and  rights.  The  court  was  asked 
to  annul  the  provisional  titles  that  had  been  given  to  portions  of  the 
New  York  and  Bermudez  Company's  lake,  but  stated  that  such  annul- 
ment was  an  Executive  function.  The  matter  slumbered  until  this 
year,  when  Messrs.  Sullivan,  Warner,  and  Quinlan  were  brought  into 
it  by  the  Venezuelan  holders  of  the  provisional  titles.  The  conten- 
tion turns  upon  a  matter  of  fact  and  survey.  Two  commissions,  com- 
posed of  competent  engineers,  were  sent  out  by  the  Government 
within  the  last  five  months- to  make  surveys  and  prepare  maps  show- 
ing the  territory  claimed  by  the  contending  parties.  Both  commis- 
sions seem  to  have  established  the  fact  that  the  contention  of  the 
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New  York  and  Bermudez  Company  was  in  the  main  well  grounded. 
In  short,  a  majority  of  disinterested  persons  with  whom  I  have  talked 
seem  to  believe  that  the  two  surveys  show  conclusively  that  the  facts 
support  the  position  of  the  New  York  and  Bermudez  Company  in  a 
very  convincing  manner.  The  agent  of  the  New  York  and  Bermudez 
Company  was  lead  to  believe  by  statements  made  by  the  minister  of 
fomento  and  by  remarks  from  General  Castro  that  a  decision  in  the 
case  would  be  given  in  favor  of  his  company,  and  definitive  titles  to 
La  Felicidad  and  Venezuela,  portions  of  the  lake  claimed  by  the  other 

Sarties,  refused.     On  Monday  the  minister  of  fomento  asked  if  the 
few  York  and  Bermudez  Company  would  object  to  having  the  matter 
referred  to  the  supreme  court  for  decision,  and  was  told  that  it  would. 

Thursday  I  had  an  informal  talk  with  General  Castro,  and  he  told 
me  that  the  Government  desired  to  be  absolutely  impartial  in  the 
matter  and  had  therefore  decided  to  avoid  responsibility  by  referring 
the  matter  for  decision  to  the  supreme  court.  I  observed  that  the 
point  at  issue  seemed  to  be  one  of  fact  and  not  of  law,  and  added  that 
the  annulling  of  the  provisional  titles  which  had  been  granted  by 
General  Crespo  was  an  executive  function  rather  than  a  judicial  one. 
He  said  that  he  had  made  up  his  mind  to  send  the  whole  matter  to 
the  court.  I  then  asked  him  if  he  would  have  power  to  prevent  undue 
delay  on  the  part  of  the  court  in  disposing  or  the  case,  pointing  out 
that  delay  would  work  great  hardship  to  both  parties  and  large  loss 
of  money  to  the  New  York  and  Bermudez  Company.  General  Castro 
made  answer  that  he  had  power  to  expedite  the  matter  in  the  courts 
and  would  do  so.  He  then  discoursed  at  some  length  upon  the  advan- 
tage of  referring  the  matter  to  the  court  and  observed  that  the  reports 
of  the  two  commissions  sent  out  by  him  to  survey  the  property  in 
dispute  agreed  in  their  finding.  He  closed  the  interview  by  express- 
ing the  hope  that  as  the  Government  had  determined  not  to  decide 
the  matter  itself,  but  to  send  it  to  the  courts,  that  the  New  York  and 
Bermudez  Company  would  employ  able  lawyers  to  conduct  its  cause. 

I  left  with  tne  clear  understanding  and  firm  conviction  that  the 
whole  matter  was  to  be  referred  to  the  supreme  court.  Indeed,  Gen- 
eral Castro  said  that  the  Official  Gazette  for  that  evening  would  con- 
tain a  decree  to  that  effect.  Two  hours  later  I  saw  the  text  of  the 
inclosed  executive  decree,  which  it  will  be  observed  is  in  direct  oppo- 
sition to  the  statements  made  to  me  by  General  Castro.  Not  only 
does  it  make  no  mention  of  referring  the  matter  to  the  court  for  deci- 
sion as  the  General  said  would  be  done,  but  the  decree  itself  makes  a 
sweeping  finding,  and  in  a  stroke  of  the  pen  deprives  the  New  York 
and  Bermudez  Company  of  five-sixths  of  its  property.  Since  the 
publication  of  this  decree  certain  Venezuelans  have  "accused"  the 
remaining  sixth  of  the  New  York  and  Bermudez  Company's  asphalt 
lake. 

This  executive  decree  gives  practically  immediate  possession  to  the 
owners  of  the  two  mines  "La  Felicidad"  and  "Venezuela,"  and  there 
is  reason  to  fear  that  there  may  be  some  violence  at  the  lake  should 
representatives  of  conflicting  interests  come  together. 

I  do  not  assume  to  pass  upon  the  merits  of  the  case  nor  the  facts 
nor  legal  points  involved. 

******* 

I  understand  that  all  of  the  papers,  maps,  and  data  bearing  upon 
this  case  are  to  be  submitted  to  the  Department  for  its  consideration 
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and  information.  It  seems  to  me  the  case  is  one  of  far-reaching 
importance,  for,  in  a  sense,  there  appears  to  be  involved  in  it  the 
question:  Are  legitimately  conducted  American  enterprises  and  prop- 
erty lawfully  acquired  by  Americans  to  be  disposed  of  to  suit  the  con- 
venience of  military  dictators  in  foreign  countries? 
I  have,  etc., 

Francis  B.  Loomis. 


Decree  of  General  Castro,  dated  December  10,  1900,  and  published  in  the  Gazette  Official 
of  the  United  States  of  Venezuela,  No.  8105,  issued  on  Thursday,  13th  of  December,  1900. 

United  States  of  Venezuela, 

Ministry  op  Encouragement, 
Department  op  Territorial  Wealth, 

Caracas,  December  10,  1900.     (90  and  42.) 
Resolved: 

On  the  17th  of  July  of  the  present  year  Mr.  A.  H.  Corner,  as  director  of  the  New 
York  and  Bermudez  Company,  presented  a  petition  to  this  ministry  praying  that  the 
definitive  title  of  ownership  of  an  asphalt  mine  called  ' '  Felicidad , ' '  wnicn  was  granted 
by  the  National  Government  on  the  30th  of  November,  1897,  shall  de  declared  void, 
and  also  objecting  that  the  definitive  title  be  granted  of  another  asphalt  mine  called 
"Venezuela,"  of  which  Messrs.  Julio  Figuero,  Eduardo  Capecchi,  and  Antonio  Vin- 
centelli  Santelle  had  obtained  the  provisional  title,  it  having  been  granted  by  the 
provisional  president  of  the  State  of  Sucre.  Both  mines — "Feticidad"  and  "Vene- 
zuela " — are  situated  to  the  southeast  of  the  village  of  Guariquen  in  the  municipality 
Union  in  the  Benitez  district  of  the  State  of  Sucre. 

The  New  York  and  Bermudez  Company  allege  as  the  basis  of  their  petition  that 
both  mines,  "Felicidad  "  and  '  'Venezuela,  "are  situated  within  the  limits  of  the  mining 
concession  and  the  plot  of  lands,  of  which  it  is  the  owner,  under  titles  granted  the  7t£ 
and  14th  of  December,  1888,  and  that  the  contract  entered  into  by  the  National  Gov- 
ernment on  the  15th  of  September,  1883,  of  which  the  company  is  cessionary,  grants  to 
it  the  exclusive  right  to  exploit  the  asphalt  in  the  former  State  of  Bermudez.  To  clear 
up  the  matter,  the  Supreme  Chief  of  the  Republic,  through  this  ministry,  and  by 
resolution  dated  the  6th  of  September  last  past,  ordered  a  commission  composed  of  the 
engineers  named,  one  by  the  National  Government,  one  by  the  New  York  and  Ber- 
mudez Company,  and  the  other  by  the  representative  of  the  owners  of  the  mine 
"Felicidad, "  to  repair  to  the  lands  in  dispute  and  to  make  plans  thereof.  This  com- 
mission consisted  of  Drs.  Julio  Blanco,  Jesus  Mufioz  Tebar,  and  Jerman  Jimenez.  The 
two  latter  have  each  presented  a  plan  of  the  entire  lands  in  dispute  and  their  topo- 
graphical correctness  is  certified  by  Dr.  Julio  Blanco.  In  virtue  thereof  and  consid- 
ering that  the  contract  entered  into  by  the  National  Government  with  Mr.  Horatio  R. 
Hamilton  on  the  15th  of  September,  1883,  does  not  grant  to  the  New  York  and  Ber- 
mudez Company  the  exclusive  right  to  exploit  the  asphalt  existing  in  the  former  State 
of  Bermudez,  since  in  the  contract  of  whicn  this  company  is  cessionary  the  like  monop- 
oly is  not  stipulated  and  can  not  be  presumed,  but  must  be  clearly  and  precisely  ex- 
pressed, and  in  case  of  doubt  all  presumption  must  be  in  favor  of  liberty;  considering 
that  the  definitive  title  granted  by  the  National  Government  on  the  7th  of  December, 
1888,  concedes  to  Mr.  A.  H.  Carner,  secretary  of  the  New  York  and  Bermudez  Company, 
the  ownership  of  a  mine  situated  at  20  kilometers  from  the  village  of  Guariquen,  at 
an  elevation  of  180  meters  above  the  level  of  the  sea;  that  the  title  granted  on  the  14th 
of  December,  1888,  grants  a  portion  of  lands  of  the  superficies  of  the  said  mining  con- 
cession, situated  also  at  20  Kilometers  from  the  village  of  Guariquen;  considering 
that,  according  to  the  plans  presented  by  the  commission  of  engineers,  the  asphalt  lake 
which  the  New  York  and  Bermudez  Company  is.  exploiting,  is  situated  at  10  to  12 
kilometers  from  the  village  of  Guariquen  and  at  an  elevation  of  4  or  5  meters  above  sea 
level,  that  is  to  say,  8  kilometers  aDove  the  plan  shown  by  the  title  deeds  of  their 
mining  concession;  considering  that  according  to  the  said  plan  the  mines  "Felicidad " 
and  "Venezuela  "  are  situated  at  less  than  11  kilometers  from  the  said  village  of  Guari- 
auen, and  are  not  therefore  included  within  the  mining  concession  which  belongs  to 
tne  New  York  and  Bermudez  Company,  according  to  the  title  deeds  produced  by  the 
said  company;  considering  that  even  if  the  situation  of  the  asphalt  lake  which  the 
New  York  and  Bermudez  Company  is  exploiting  were  the  same  as  that  shown  in  their 
title  deeds,  it  could  not  oppose  the  rights  of  third  parties,  because  in  its  deeds  no 
boundaries  are  given,  and  these  are  essential  to  determine  the  ownership  of  real  etate; 
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[Telcgnun,] 

Caracas,  December  21,  1900. 

(Received  3,45  p,  in.) 
Venezuelan  Government  formally  refuse  to  suspend  decree  and 
states  unofficially  New  York  Bermudez  Company  will  probably  lose 
remainder  unless  they  acquire  it  anew,  as  it  is  now  open  to  the  world. 
Decree  announced  illegal  by  eminent  lawyers;  also  violates  con- 
cessions.    Important  papers  will  reach  Washington  next  week, 

Loomis. 


No.  527,  Confidential 


Jfr,  Lo&mis  to  Mr.  Hay, 


Legation  of  the  United  States, 

Caracas,  December  22,  1900. 


Sir:  Upon  receipt  of  vour  cablegram  of  the  18th  instant  in  refer- 
ence to  the  intentions  oi  the  Venezuelan  Government  in  the  case  of 
the  New  York  and  Bermudez  Asphalt  Company t  I  went  within  an 
hour  after  it  reached  me,  on  the  morning  of  the  19th  instant,  to  see 
the  minister  of  foreign  affairs.  I  asked  him  to  kindly  give  me 
specific  official  explanation  of  the  scope  and  effect  of  the  decree  of 
December  10  granting  titles  to  certain  large  portions  of  the  asphalt 
lake  as  against  the  New  York  and  Bermudez  Company,  which  has 
held  and  exploited  this  property  for  about  fourteen  years. 

The  minister  said  he  was  not  prepared  to  answer  this  question 
without  consulting  with  some  of  his  colleagues  and  with  General 
Castro,  He  asked  me  to  return  the  following  morning  at  10  o'clock 
for  my  answer,  which  I  did.  The  minister  then  stated  that  the  effect 
of  the  decree  (a  copy  of  which  I  inclose  for  convenience)  was  to  give 
title  and  immediate  possession  to  the  persons  named  in  the  decree 
to  those  parts  of  the  New  York  and  Bermudez  Company's  property 
claimed  bv  them.  "  Then,"  said  I,  "  this  decree,  in  effect,  deprives  the 
New  York  and  Bermudez  Company  of  a  large  portion  of  its  most 
valuable  asphalt  property  without  a  hearing,  and  practically  nullifies 
its  concession,  wnich  the  Supreme  Court  of  Venezuela  decided  in 
1898  could  not  be  done  by  an  executive  act?" 

''Weill"  said  the  minister,  after  much  hesitation,  "the  decree 
gives  the  parties  named  in  it  possession  of  the  property  claimed  by 
them,  and  the  New  York  and  Bermudez  Company  can  appeal  to  the 
courts  if  they  are  not  satisfied.     That  course  is  always  open  to  them /' 

"H  the  decree  has  the  effect  and  meaning  your  excellency  indi- 
cates,"  I  answered,  -"then  I  must  ask  you,  under  instructions  from 
my  Government,  to  suspend  its  operation  until  the  case  can  be 
further  investigated;  and*  as  a  matter  of  justice,  it  would  seem  that 
the  situation  which  existed  prior  to  the  promulgation  of  this  decree 
should  be  restored  pending  such  investigation.  I  am  further  in- 
structed to  say  that  the  Government  of  the  United  States  will  learn 
with  deep  concern  of  any  unjust  attempt  through  irregular  means 
to  take  the  property  of  the  New  York  and  Bermudez  Company  <«r  h> 
nullify  its  vested  right*     This  is  a  responsible  and  important  Xi 
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considering  that  in  conformity  with  clause  18,  No.  15,  of  the  national  constitution  of 
1881,  corresponding  to  clause  13,  No.  16,  of  the  constitution  now  in  force,  mines  are  the 
property  of  the  States  of  the  union,  which  transfer  the  administration  thereof  to  the 
Federal  Government  in  order  that  they  should  be  administered  under  a  uniform 
system  of  exploitation,  in  accordance  with  the  law  on  that  behalf,  and  that  consequently, 
monopoly  of  the  exploitation  of  asphalt  could  not  be  comprehended  in  the  said  con- 
tract with  Mr.  Horatio  R.  Hamilton,  because  for  that  purpose  it  would  be  necessary 
that  the  law  in  force  at  that  date  should  have  been  repealed ;  and  considering  that  in 
the  proceedings  lodged  in  this  ministry  by  Messrs.  Julio  Figuera,  Eduardo  Capecchi, 
and  Antonio  vincentelli  Santelli,  for  the  purpose  x>f  obtaining  the  final  adjudication 
of  an  asphalt  mine  called  "Venezuela, "  in  the  municipality  of  Union,  in  the  Benitez 
district  of  the  State  of  Sucre,  it  appears  that  the  requirements  of  the  Mining  Code  now 
in  force  have  been  complied  with,  in  consideration  of  the  propositions  above  set  forth, 
the  Supreme  Chief  of  tne  Republic, 
Resolves: 

1.  Tije  said  petition  of  the  New  York  and  Bermudez  Company,  dated  the  17th  of 
July  last  past,  praying  that  the  definitive  title  of  the  mine  "Fehcidad"  be  declared 
null,  and  opposing  the  grant  of  the  definitive  title  of  the  mine  "Venezuela"  to  Messrs. 
Julio  Figuera,  Eduardo  Capecchi,  and  Antonio  Vincentelli  Santelli,  who  have  ob- 
tained the  provisional  title  thereto,  subject  to  the  provisions  of  law  in  that  behalf,  is 
without  standing. 

2.  Messrs.  C.  M.  Warner  and  P.  R.  Quinlan  remain  entitled  to  the  full  enjoyment 
of  their  rights  as  owners  of  the  mine  "Felicidad,"  of  which  the  definitive  title  was 
granted  by  the  National  Executive  on  the  30th  of  November,  1897. 

3.  Let  the  title  of  ownership  be  granted  to  Messrs.  Julio  Figuera,  Eduardo  Capecchi, 
and  Antonio  Vincentelli  Santelli  for  the  mine  called  "Venezuela,"  situated  in  the 
municipality  of  Union,  in  the  district  of  Benitez,  in  the  State  of  Sucre. 

Let  it  be  communicated  and  published. 
For  the  National  Executive: 

Ram6n  Ayala. 


The  Secretary  of  State  to  the  United  States  Minister,  Caracas. 

[Telegram.] 

Department  of  State, 
Washington,  December  18,  1900. 
It  has  been  reported  to  the  President  that  the  Venezuelan  Gov- 
ernment has  attempted  to  confiscate  entire  property  of  New  York 
and  Bermudez  Company  and  to  nullify  and  cancel  its  vested  rights 
which  it  has  enjoyed  peacefully  for  over  thirteen  ^rears,  on  the  faith 
of  which  large  sums  or  American  capital  have  been  invested.  This  is 
an  American  corporation,  owned  by  American  citizens.  Such  action, 
if  report  be  true,  would  De  regarded  b^  this  Government  with  grave 
concern.  Ask  immediately  for  suspension  of  such  action  if  intended 
until  the  cause  can  be  fully  investigated  and  report  fully  by  wire 
and  letter,  stating  facts  and  your  recommendation. 

Hay. 


Mr.  Loomis  to  Secretary  of  State. 

[Telegram.] 

Caracas,  December  20,  1900. 

(Received  11.20  p.  m.) 
Am  officially  informed  that  decree  dispossesses  New  York  Ber- 
mudez Company  of  property  in  question.  Have  asked  the  Vene- 
zuelan Government  as  a  matter  of  justice  to  restore  status  existing 
before  promulgation  of  its  decree  by  annulling  or  suspending  same. 
Answer  promised  by  Friday. 

Loomis. 
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Mr.  Loomis  to  Secretary  of  State. 

[Telegram.] 

Caracas,  December  21,  1900. 

(Received  3.45  p.  m.) 
Venezuelan  Government  formally  refuse  to  suspend  decree  and 
states  unofficially  New  York  Bermudez  Company  will  probably  lose 
remainder  unless  they  acquire  it  anew,  as  it  is  now  open  to  the  world. 
Decree  announced  illegal  by  eminent  lawyers;  also  violates  con- 
cessions.    Important  papers  will  reach  Washington  next  week. 

Loomis. 


Mr.  Loomis  to  Mr.  Hay. 

No.  527,  Confidential.] 

Legation  of  the  United  States, 

Caracas ,  December  22,  1900. 
Sir:  Upon  receipt  of  your  cablegram  of  the  18th  instant  in  refer- 
ence to  the  intentions  of  the  Venezuelan  Government  in  the  case  of 
the  New  York  and  Bermudez  Asphalt  Company,  I  went  within  an 
hour  after  it  reached  me,  on  the  morning  of  the  19th  instant,  to  see 
the  minister  of  foreign  affairs.     I  asked  him  to  kindly  give  me  a 

aecific  official  explanation  of  the  scope  and  effect  of  the  decree  of 
member  10  granting  titles  to  certain  large  portions  of  the  asphalt 
lake  as  against  the  New  York  and  Bermudez  Company,  which  has 
held  and  exploited  this  property  for  about  fourteen  years. 

The  minister  said  he  was  not  prepared  to  answer  this  question 
without  consulting  with  some  of  his  colleagues  and  with  General 
Castro.  He  asked  me  to  return  the  following  morning  at  10  o'clock 
for  my  answer,  which  I  did.  The  minister  then  stated  that  the  effect 
of  the  decree  (a  copy  of  which  I  inclose  for  convenience)  was  to  give 
title  and  immediate  possession  to  the  persons  named  in  the  decree 
to  those  parts  of  the  New  York  and  Bermudez  Company's  property 
claimed  by  them.  "  Then,"  said  I,  "  this  decree,  in  effect,  deprives  the 
New  York  and  Bermudez  Company  of  a  large  portion  of  its  most 
valuable  asphalt  property  without  a  hearing,  and  practically  nullifies 
its  concession,  wnicn  the  Supreme  Court  of  Venezuela  decided  in 
1898  could  not  be  done  by  an  executive  act?" 

"Well,"  said  the  minister,  after  much  hesitation,  "the  decree 
gives  the  parties  named  in  it  possession  of  the  property  claimed  by 
them,  and  the  New  York  and  Bermudez  Company  can  appeal  to  the 
courts  if  they  are  not  satisfied.     That  course  is  always  open  to  them." 

"If  the  decree  has  the  effect  and  meaning  your  excellency  indi- 
cates," I  answered,  "then  I  must  ask  you,  under  instructions  from 
my  Government,  to  suspend  its  operation  until  the  case  can  be 
further  investigated;  ana,  as  a  matter  of  justice,  it  would  seem  that 
the  situation  which  existed  prior  to  the  promulgation  of  this  decree 
should  be  restored  pending  such  investigation.  I  am  further  in- 
structed to  say  that  the  Government  of  the  United  States  will  learn 
with  deep  concern  of  any  unjust  attempt  through  irregular  means 
to  take  the  property  of  the  New  York  and  Bermudez  Company  or  to 
nullify  its  vested  rights.     This  is  a  responsible  and  important  Ameri- 
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can  corporation  which  has  been  peacefully  engaged  in  business  in 
Venezuela  for  about  fourteen  years.  It  has  invested  large  sums  of 
money  in  this  country  and  has,  I  am  informed,  recently  erected  the 
largest  asphalt-refining  plant  in  the  world  in  Venezuela.  It  is  also 
one  of  the  most  considerable  employers  of  labor  in  the  country.  The 
titles  to  its  property  were  regularly  acquired  through  due  process  of 
law,  and  the  original  surveys  were  made  by  an  official  engineer  of  the 
Venezuelan  Government.  It  seems  to  me  hard  that  a  responsible, 
long-established  company  should  be  deprived  of  its  property  and 
rights  without  the  hearing  which  the  constitution  of  Venezuela  guar- 
antees to  everyone  in  such  cases.  What  is  more,  several  of  the  dis- 
tinguished lawyers  of  Caracas  have  assured  me  that  the  decree  in 
question  is  irregular  and  unconstitutional." 

The  minister  made  answer  that  he  was  not  a  lawyer  and  could  not 
discuss  the  constitutional  question.  He  said  he  nad  no  power  to 
suspend  the  decree,  but  would  consult  with  General  Castro,  remarking 
that  he  was  quite  sure  that  my  request  would  not  be  granted.  I  then 
insisted  upon  a  prompt  answer,  and  he  fixed  the  following  morning 
for  it.  The  next  day  when  I  called  the  minister  said  he  had  discussed 
the  matter  fully  with  General  Castro  and  that  the  decree  would  not 
be  suspended.  He  said  it  was  regular  and  legal  and  that  the  New 
York  and  Bermudez  Company's  titles  were  all  very  defective.  He 
then  added  unofficially, '  'To  show  our  kindly  disposition  in  this  matter, 
I  want  to  tell  you  informally  that  you  should  inform  the  New  York 
and  Bermudez  Company  tnat  they  must  'accuse '  the  land  that 
remains  or  it  will  be  taken  up  by  outsiders  under  the  mining  code." 
I  thanked  the  minister  for  his  suggestion  and  observed  that  since 
the  decree  served  notice  to  the  world  that  the  company  had  no 
rights,  either  under  its  titles  or  concession,  I  had  been  informed  the 
remaining  property  not  disposed  of  by  the  decree  had  been  ' ' accused' ' 
by  outsiders  within  a  few  hours  after  the  promulgation  of  that  docu- 
ment. To  all  of  my  pleas  for  considerate  and  not  overhasty  dispo- 
sition of  this  case  the  minister  made  answer  that  the  company  could 
seek  redress  in  the  courts  if  it  chose  so  to  do.  But  as  the  Govern- 
ment absolutely  controls  the  courts  and  may  at  will  remove  or  im- 
Erison  a  judge,  it  would  seem  that  recourse  to  the  courts  might  not 
e  an  expedient  replete  with  satisfaction,  though  the  minister  assured 
me  that  the  Venezuelan  courts  in  the  matter  of  integrity  and  ability 
do  not  suffer  by  comparison  with  any  others  in  the  civilized  world. 
I  very  much  regret  that  the  obligation  to  try  to  give  you  an  ade- 

Suate  insight  into  this  seeming  attempt  to  despoil  the  New  York  and 
►ermudez  Company  of  its  pitch  lake  compels  me  to  relate  some 
unpleasant  things.  From  the  moment  of  the  exchange  of  my  first 
word  on  the  subject  with  General  Castro  on  the  13th  instant,  down 
to  the  present  time,  it  has  been  very  evident  that  the  course  of  the 
Government  had  been  taken  and  that  all  discussion  of  the  matter  on 
its  part  was  nothing  more  than  diplomatic  trifling.  The  consistently 
unfriendly  attitude  of  the  Government  and  of  individual  ministers 
toward  the  New  York  and  Bermudez  Company  may,  of  course,  be  sus- 
ceptible of  more  than  one  construction,  t>ut  one  only  occurs  to  me, 
and  it  is  not  necessary  that  I  should  say  what  it  is.  The  Govern- 
ment admits  that  the  New  York  and  Bermudez  Company  has  con- 
ducted its  business  in  Venezuela  in  a  lawful  and  wholly  satisfactory 
manner  and  that  no  cause  for  complaint  against  it  exists. 
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It  is  freely  charged  here  that  certain  officials  holding  far  from  hum- 
ble stations  have  a  large  pecuniary  interest  in  the  success  of  the  effort 
to  deprive  the  New  York  and  Bermudez  Company  of  the  major  por- 
tion of  its  asphalt  property.  It  is  often  asserted  that  an  impression 
obtains  in  certain  official  circles  that  the  asphalt  lake  in  question  is 
worth  millions  of  dollars  and  that  the  New  Y ork  and  Bermudez  Com- 
pany will  gladly  pay  a  huge  price  to  get  it  back.  I  have  been  informed, 
upon  seemingly  good  authority,  that  an  officer  of  General  Castro's 
household  has  approached  a  representative  of  the  New  York  and 
Bermudez  Company  here  with  a  proposition  to  place  him  in  possession 
of  the  Venezuela  mine,  the  larger  of  the  two  described  in  the  decree, 
for  $300,000  cash  and  a  royalty  of  $50,000  a  year.  I  do  not  affirm  any 
of  these  things  of  my  own  knowledge  or  repeat  them  as  truth,  but 
refer  to  them  in  order  that  you  may  know  the  manner  in  which  many 
intelligent  and  disinterested  Venezuelans  account  for  the  attitude 
and  action  of  the  Government  in  this  affair.  I  should  also  observe 
that  the  minister  of  foreign  affairs  has  a  family  connection  with  the 
clever  attorney  who  is  leading  the  fight  against  the  New  York  and 
Bermudez  Company  and  who  has  a  very  large  contingent  interest  in 
the  result,  and  who  is  also  very  anti-American  in  his  opinions.  It  is 
possible  that  the  minister  may  unconsciously  have  been  influenced  or 
prejudiced  by  the  earnest  and  subtle  arguments  of  this  attorney  to 
whom  the  outcome  means  so  much. 

The  minister  of  foreign  affairs  and  General  Castro  as  well  have 
more  than  once  intimated  that  this  controversy  is  nothing  more 
than  a  fight  between  rival  Americans.  I  think  this  is  not  a  just  view 
of  the  matter.  The  largest  portion  of  the  New  York  and  Bermudez 
Company's  pitch  lake  is  given  by  the  decree  to  a  number  of  Vene- 
zuelans and  they  are,  according  to  the  decree,  its  owners.  The  title 
has  not  been,  I  am  informed,  transferred  to  any  other  person  or 
persons.  The  other  mine,  La  Felicidad,  is  owned  by  Messrs.  Warner 
and  Quinlan,  both  American  citizens.  They  acquired  their  interest 
in  this  mine  about  June  last,  if  I  am  correctly  informed,  and  were 
perfectly  aware  that  the  property  they  expected  to  claim  was  held 
oy  the  New  York  and  Bermudez  Company  and  had  been  occupied 
by  them  for  many  years.  In  short,  they  knew  that  they  were  buying 
"a  lawsuit"  as  the  saying  is,  and  that  the  enterprise  was  a  purely 
speculative  one.  There  is  not  in  this  legation  a  document  or  paper 
of  any  sort  filed  for  or  by  Messrs.  Warner  and  Quinlan.  Neither 
they  nor  their  agents  have  ever  had  any  conversation  with  me  on 
the  subject  in  question,  though  Mr.  Russell  was  twice  visited,  I 
believe,  by  their  agents.  If  there  was  any  document  here  to  present 
in  their  behalf  I  would  most  gladly  forward  it  for  your  consideration. 
I  would  be  pleased  to  set  forth  their  side  of  the  case  for  I  want  a 
full  record  of  it  to  go  to  the  Department.  So  far  the  matter  seems 
in  the  main  to  be  one  between  the  Venezuelan  Government  and 
the  New  York  and  Bermudez  Company.  The  interests  of  the  other 
Americans  are  only  contingent  and  depend  upon  governmental 
action  in  dispossessing  the  New  York  and  Bermuaez  Company.  Or. 
if  this  be  not  true,  it  must  be  true  in  respect  to  the  mine  called 
"Venezuela,"  that  it  is  a  question  which  concerns  only  the  Govern- 
ment and  the  New  York  ana  Bermudez  Company,  in  the  first  instance, 
at  least.  I  am  forced  to  the  conclusion  that  the  New  York  and 
Bermudez  Company  has  been  made  the  victim  of  an  organized  raid 
upon  its  rights  and  property  by  speculators  in  private  ana  official  \S&>* 
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The  merits  of  the  case  from  a  legal  and  technical  point  of  view, 
as  well  as  the  citation  of  facts,  will  be  placed  before  you  in  the  form 
of  certified  copies  of  all  documents  and  maps  that  are  on  record  in 
this  matter. 

Considering  the  circumstances  surrounding  this  case,  to  which  I 
have  referred,  by  suggestion,  it  is  probable  that  it  will  take  very  strong 
representations  to  cause  the  Venezuelan  Government  to  reconsider 
what  it  has  done.  I  am  told  that  interested  parties  have  furnished 
the  Venezuelan  Government  with  a  copy  of  the  Department's  cable  to 
Mr.  Russell  of  November  17,  and  that  has  had  some  effect  in  causing 
the  Government  to  maintain  its  present  attitude.  I  do  not  know  this 
to  be  true  and  no  reference  to  it  has  ever  been  made  to  me  by  anyone 
connected  with  the  Government. 

I  have  consulted  three  of  the  most  highly  considered  lawyers  here, 
one  of  whom  was  recently  a  member  of  General  Castro's  cabinet,  about 
the  legality  of  the  decree  and  they  all  declare  that  there  is  no  doubt 
of  its  irregularity.  They  maintain  that  it  is  both  illegal  and  uncon- 
stitutional; that  the  minister  of  f omen  to  usurps  judicial  functions 
and  that  it  nullifies  an  act  of  Congress  which  the  Executive  is  not  com- 
petent to  do.  That  it,  in  effect,  abrogates  the  concession  of  the  New 
York  and  Bermudez  Company  and  that,  furthermore,  it  deprives 
them  of  property  without  a  hearing;  in  short,  it  is  held  to  be  a  wholly 
arbitrary,  dictatorial  instrument. 

I  am  informed  by  the  agent  of  the  New  York  and  Bermudez  Com- 

Eany  that,  acting  under  the  advice  of  his  attorneys,  he  will  at  all 
azards  retain  possession  of  the  pitch  lake  in  question,  and  that  an 
armed  force  has  been  sent  to  hold  it.  So  if  the  Government  tries  to 
put  the  new  owners  into  possession,  as  it  now  seems  bent  on  doing, 
there  is  likely  to  be  a  conflict  of  an  unpleasant  nature. 

Notwithstanding  the  representations  I  have  made,  I  infer  that  the 
Venezuelan  Government  is  somewhat  under  the  impression  that  the 
Government  of  the  United  States  regards  this  whole  matter  merely  as 
a  dispute  between  Americans  upon  equal  terms  for  an  ordinary  com- 
mercial advantage. 

I  think  I  should  be  furnished  with  instructions  to  make  some  clear, 
strong,  positive  representations  and  if  they  are  of  no  avail  I  suppose 
there  is  nothing  left,  save  to  make  them  good,  if  the  Department,  upon 
the  examination  of  the  facts,  so  determines. 

I  am,  etc.,  Francis  B.  Loomis. 


Mr.  Loomis  to  Mr.  Hay. 

No.  258.]  Legation  of  the  United  States, 

Caracas,  December  23,  1900. 
Sir:  I  transmit  herewith  a  complete  set  of  all  the  maps  and  the 
essential  documents  in  the  case  of  the  Venezuelan  Government  and 
the  New  York  and  Bermudez  Asphalt  Company.  These  maps  and 
documents  are  certified  copies.  The  remaining  documents  will  be 
furnished  you  in  a  few  days.  I  also  inclose  a  synopsis  of  the  docu- 
ments which  was  filed  here  by  the  attorney  of  the  New  York  and 
Bermudez  Company.  It  is  a  concise  statement  of  the  record,  but  the 
documents  to  which  it  refers  are  not  in  the  order  indicated,  though 
they  are  all  herewith  inclosed. 

I  am,  etc.,  Francis  B.  Loomis. 
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f  Inclosure  in  528.] 

Synopsis  Controversy  New  York  and  Bermudez  Company  with  the  United 

States  of  Venezuela. 

The  events  in  this  controversy  of  the  New  York  and  Bermudez  Company  with  the 
Government  of  Venezuela  are  as  follows: 

(1)  The  Horatio  R.  Hamilton  contract. 

On  the  15th  of  September,  1883,  the  National  Executive,  through  the  minister  of 
improvements  (fomento),  made  a  contract  with  Horatio  R.  Hamilton  of  the  follow- 
ing tenor: 

"The  minister  of  fomento  of  the  Republic,  by  order  and  with  the  authority  of  the 
President,  for  the  one  part,  and  for  the  other  part,  Horatio  R.  Hamilton,  have  en- 
tered into  the  contract  contained  in  the  following  articles: 

"article  1. 

"The  Government  grants  to  Horatio  R.  Hamilton  the  right  of  exploring  and  ex- 
ploiting the  natural  production  of  the  forests  existing  in  wild  lands  of  the  State  of 
bermudez;  he  being  permitted  to  extract  from  them  wood  for  construction,  for 
cabinetmakers'  work,  and  for  any  other  industrial  use;  as  well  as  the  resins,  plants, 
and  aromatic  seeds,  or  fit  to  be  used  for  making  perfumes,  essences,  dyes,  or  for  medic- 
inal purposes. 

"The  section  of  Barcelona  is  excluded  from  this  privilege  in  what  refers  to  exploita- 
tion and  export  of  its  woods. 

"article  2. 

"The  term  of  this  contract  shall  be  twenty-five  years  to  count  as  from  this  date; 
and  during  that  time  the  Government  shall  not  grant  similar  concessions,  for  the 
State  of  Bermudez,  to  any  other  person. 

"article  3. 

"Horatio  R.  Hamilton  shall  be  able  to  import,  with  special  privileges,  the  machin- 
ery, utensils,  and  tools  required  for  the  exploitation  of  the  aforesaid  productions  in 
the  State  of  Bermudez.  At  the  time  of  making  each  importation  he  snail  obtain  the 
corresponding  order  for  exemption  of  duties,  presenting  at  the  same  time  a  list  of  the 
iupphes  he  is  going  to  import,  and  fulfilling  at  the  respective  custom-house  the  req- 
uisitions of  the  law  for  the  dispatch  of  said  supplies. 

"article  4. 

"The  Government  grants  to  Horatio  R.  Hamilton  the  right  to  navigate  with  small 
steamers  the  cafios  and  navigable  rivers  of  the  State  of  Bermudez,  he  being  authorized 
to  take  for  fuel  the  necessary  wood  to  be  had  in  the  wild  forests. 

"article  5. 

"Horatio  R.  Hamilton  binds  himself  to  pay  unto  the  public  treasury  2  bolivars 
for  each  999J  kilograms  of  asphalt  that  he  may  export,  and  5  centimals  of  bolivar  for 
each  kilogram  of  any  of  the  natural  productions  above  mentioned,  excepting  wood 
and  lumber,  presenting  in  each  case  at  the  collecting  office  in  which  the  payment 
is  made  a  manifest  proving  the  number  of  kilos  exported.  The  duties  to  be  paid  by 
wood  and  lumber  snail  be  fixed  subsequently  by  an  additional  article  to  this  con- 
tract. 

"article  6. 

11  If  the  productions  referred  to  in  this  contract  were  sold  in  the  country,  Horatio  R. 
Hamilton  shall  pay  the  same  dues  set  forth  in  the  above  article,  as  well  as  those  dues 
that  may  be  fixed  for  the  wood. 

"article  7. 

"The  Government  shall  not  burden  with  any  other  taxes  the  productions  that 
Hamilton  is  to  exploit,  and  in  conformity  with  the  constitution  ana  laws,  the  states 
and  municipios  shall  not  either  be  able  to  so  burden  them. 

36568— S.  Doc.  413, 60-1 19 
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"article  8. 

"The  Government  also  grants  Horatio  R.  Hamilton  the  right  to  exploit  asphalt  in 
the  said  State  of  Bermudez. 

"article  9. 

"Horatio  R.  Hamilton  binds  himself  to  begin  the  execution  of  this  contract  within 
the  term  of  six  months,  which  term  can  be  extended  for  another  six  months,  at  the 
option  of  the  Government,  to  count  as  from  the  date  in  which  the  contract  has  been 
approved  of  the  federal  council,  in  conformity  with  the  law  governing  the  matter, 
and  the  want  of  compliance  to  any  of  the  conditions  herein  set  forth,  annul  de  facto  the 
present  contract. 

"article  10. 

"Horatio  R.  Hamilton  can  transfer  the  rights  and  obligations  that  derive  from  this 
contract  to  another  person  or  persons,  giving  advice  to  the  Federal  Executive. 

"article  11. 

"The  doubts  and  controversies  to  which  this  contract  may  give  rise  shall  be  decided 
by  the  Tribunals  of  the  Republic,  in  conformity  with  its  laws. 

"Made  two  of  same  tenor  and  date,  at  Caracas,  on  the  15th  of  September,  1883. 

"Horatio  R.  Hamilton. 
"M.  Caraaono." 

The  additional  article  called  for  under  article  5  of  the  above  contract  was  signed  by 
both  parties  on  the  19th  of  October,  1883.  On  the  5th  of  June,  1884,  Congress  formally 
approved  said  contract  in  its  complete  form.  On  the  6th  of  June,  1884,  the  constitu- 
tional president  and  his  minister  of  fomento  signed  and  countersigned  the  resolution 
of  Congress,  which  thereby  became  the  law  of  the  land.  The  complete  contract  and 
its  approval  in  due  form  are  to  be  found  in  the  "  Recopilacion  de  Leyes  y  Decretos  de 
Venezuela,  tomo  XI,  pagina  114,  No.  2,  642,"  the  official  publication  of  the  laws  of 
the  Republic. 

A  certified  copy  of  the  complete  contract  and  the  proceedings  approving  the  same  is 
hereto  annexed,  marked  "Exhibit  A." 

This  contract  was  acauired  in  October,  1885,  by  the  New  York  and  Bermudez  Com- 
pany, a  corporation  duly  organized  and  existing  under  the  laws  of  the  State  of  New 
York.  The  transfer  of  the  rights  and  obligations  of  this  contract  was  legally  made  in 
conformity  with  the  stipulations  contained  in  article  10  of  said  contract,  and  was  duly 
communicated  to  the  Government  of  Venezuela,  which  thereafter  gave  in  due  form  its 
consent  and  approval  to  such  transfer. 

A  certified  copy  of  the  certificate  of  incorporation  of  the  New  York  and  Bermudez 
Company;  a  certified  copy,  with  translation,  of  papers  filed  in  Venezuela  necessary  to 
secure  to  the  company  its  right  to  do  business  in  the  country  under  the  civil  and 
commercial  codes  of  Venezuela;  a  certified  copy  of  the  contract  of  transfer  from 
Hamilton  to  the  company;  a  certified  copy,  with  translation,  of  the  approval  of  the 
transfer  by  the  Venezuelan  Government,  are  all  included  in  Exhibit  B,  hereto 
annexed. 

In  the  Official  Gazette,  No.  7213,  of  the  11th  of  January,  1898,  appeared,  under 
date  of  January  4,  1898,  the  following  decree. 

"United  States  op  Venezuela, 

"Ministry  op  Fomento, 
£'.  "Department  op  Territorial  Riches, 

J"  Caracas,  January  4,  1898.  (87  and  39.) 
"Resolved:  Viewing  ^that  the  New  York  and  Bermudez  Company,  cessionaire  of 
the  contract  made  with  Horatio  R.  Hamilton  on  the  15th  of  September,  1883,  to 
which  articles  were  added  on  the  19th  of  October  of  same  year  and  30th  of  May,  1884, 
to  exploit,  in  the  State  of  Bermudez,  asphalt,  woods,  resins,  and  other  natural  prod- 
ucts of  the  forests  existing  in  the  wild  lands  of  the  said  State,  have  not  carried  through 
the  said  contract  in  the  term  granted  them  to  that  effect  nor  subsequently  to  that  term; 
viewing  that  their  exports  of  natural  productions  have  been  limited  exclusively  to 
certain  quantity  of  asphalt  from  the  deposit  that  they  own  as  per  concession  obtained 
in  conformity  with  the  mining  law;  that  it  can  not  well  be  said  in  favor  of  the  force 
of  this  contract  that  the  said  company  have  incurred  expenses  with  regard  to  works 
and  constructions,  because  these  nave  only  been  incurred  for  the  exploitation  of  the 
s&id^depoeit;  that  the  extraordinary  concessions  granted  to  the  company  by  article  1 
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of  their  contract  were  granted  so  that  the  Government  should  receive  as  a  compensa- 
tion the  sums  that  the  company  would  pay  for  export  of  natural  productions,  but  the 
company  having  made  no  such  exports  the  national  treasury  has  been  deprived  of 
the  receipt  of  said  sums;  that  the  lack  of  execution  of  said  contract  and  the  monopoly 
therein  granted  forbid  or  prevent  the  working  and  opening  of  the  public  wealth, 
with  great  prejudice  to  the  country;  and  that  article  9  of  the  said  contract  sets  forth 
that  the  noncompliance  of  any  of  its  conditions  de  facto  annuls  the  contract:  The  citi- 
zen President  of  the  Republic,  with  the  approval  of  the  cabinet  and  the  deliberative 
vote  of  the  Government  council,0  declares  the  caducity  of  the  aforesaid  contract, 
without  infringing  the  rights  which,  according  to  law,  the  New  York  and  Bermudez 
Company  may  have  by  virtue  of  mining  concessions. 

"Let  this  be  communicated  and  published. 

"For  the  National  Executive, 

"J    L.  ARI8MENII." 

A  certified  copy  of  this  decree  is  found  in  Exhibit  D,  hereto  annexed. 

This  decree  was  made  because  the  mining  claim  La  Felicidad,  more  fully  described 
later — a  scheme  to  invade  the  rights  of  the  New  York  and  Bermudez  Company,  sup- 
ported by  members  of  the  then  existing  Government — was  in  conflict  with  the  right  of 
the  company  under  the  Hamilton  contract,  and  was  an  attempt  to  remove  the  obstacle 
of  the  Hamilton  contract  which  prevented  the  enjoyment  of  the  claim.  This  decree 
was  attacked  by  the  New  York  and  Bermudez  Company  in  the  courts  of  Venezuela, 
and  after  a  long  and  bitter  fight  the  high  federal  court  entered  the  following  decree,  in 
which  the  court  declares  that,  in  conformity  with  the  views  already  expressed — 

lt  The  executive  resolution  issued  by  the  National  Government,  under  date  of  4th  of 
January  of  this  year,  by  which  is  declared  the  caducity  of  the  contract  of  which  the 
New  York  and  Bermudez  Company  is  cessionaire,  is  of  the  number,  order,  and  nature 
of  acts  foreseen  and  qualified  by  articles  117  and  118  of  the  national  constitution;  and  in 
consequence,  and  the  procurer  general  (attorney-general)  of  the  nation  having  been 
previously  heard,  this  high  court  declares: 

11 1.  As  per  tenor  of  articles  117  and  118  of  the  constitution,  the  executive  resolution 
issued  by  the  National  Government  under  date  of  4th  of  January  of  this  year,  by  which 
was  declared  the  caducity  of  the  contract  of  which  the  New  York  and  Bermudez  Com- 
pany is  cessionaire,  is  null  and  void.  [ 

"2.  The  declaration  of  nullity  now  made  by  this  high  court  leaves  free  the  rights 
that  the  contracting  parties  have,  or  may  think  that  they  have,  to  be  tried  in  a  legal 
way  before  the  competent  tribunal. 

Given  in  the  Hall  of  the  High  Federal  Court,  in  the  Capitol  of  Caracas,  on  the  23d 
of  August,  1898.  Year  88  of  the  Independence  and  40  of  the  Federation.  C.  Yepes, 
hijo,  M.  Hernandez,  M.  Planchart  Rojas,  Jorge  Anderson,  E.  Balza  Davila,  Jose 
Manuel  Juliac,  Antonio  Zarraga,  Jorge  Peryeyra,  J.  A.  Lossada  Pifieres,  C.  Jimenez 
Reholledo,  Secretary.     (Official  Gazette  of  September  17,  1898.     No.  7421.) 

A  certified  copy  of  the  decree,  with  the  record  of  the  proceedings  before  the  court, 
is  a  part  of  Exhibit  D.  This  exhibit  also  includes  a  pamphlet  issued  by  Mr.  A.  H. 
Carner  in  April,  1899,  in  which  the  controversy  is  fully  described. 

To  complete  the  chronological  order  of  events  relating  exclusively  to  the  rights  of 
the  New  York  and  Bermudez  Company  under  the  Hamilton  contract,  we  have  only 
to  insert  two  decrees,  of  the  date  of  July  25,  1900,  reading  as  follows: 

"I,  Dr.  Guillermo  Tell  Villegas,  minister  of  fomento  of  the  United  States  of  Vene- 
zuela, having  considered  the  petition  dated  the  4th  day  of  the  present  month,  which 
Mr.  A .  Howard  Carner,  managing  director  of  the  New  York  and  Bermudez  Company, 
has  addressed  to  this  department,  and  having  seen  the  favorable  report  of  the  director 
of  territorial  wealth  on  the  said  petition,  ana  having  carefully  examined  the  records 
in  the  archives  of  this  ministry  relating  to  the  said  company,  certify: 

"That  the  New  York  and  Bermudez  Company  has  fulfilled,  up  to  date,  the  engage- 
ments and  obligations  of  the  contract  of  which  it  is  cessionary,  entered  into  with  the 
executive  power  on  the  15th  of  September,  1883,  to  which  additions  were  made  on 
the  19th  of  October  following,  approved  by  National  Congress  by  law  of  the  5th  of 
June,  1884,  and  confirmed  by  the  High  Federal  Court,  by  sentence  of  August  23, 1898, 
and  that  therefore  the  said  contract  is  in  full  legal  force  and  effect. 

"On  the  petition  of  the  interested,  I  issue  this  certificate,  at  Caracas,  July  23, 1900. 
Year  90  of  the  Independence  and  42  of  the  Federation.    C.  T.  Villegas  Pulido." 

a  This  is  untrue.  This  resolution  was  issued  without  the  previous  and  constitu- 
tional deliberation  of  the  Government  council.  The  vote  of  this  body  was  only 
obtained  subsequently,  in  its  meeting  of  the  following  11th  day  of  that  month,  as  is 
shown Jby  the  respective  act  published  in  the  Official  Gazette  ptt&fcrY^c^^^.TES&. 
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["United  States  of  Venezuela,  Ministry  of  Fomento,  Department  of  Territorial  Wealth,  Caracas, 

July  23,  1900.] 

"Resolved,  Having  considered  the  petitions,  dated  the  26th  of  April  and  11th  of  May 
of  the  present  year,  which  the  New  York  and  Bermudez  Company  have  made  to  this 
ministry,  bearing  in  mind  that  the  contract  of  which  the  said  company  is  cessionary, 
entered  into  with  the  National  Government  on  the  15th  of  September,  1883,  and 
approved  by  national  congress  on  the  5th  of  June,  1884,  sets  forth  under  article  2 
tnereof  that  the  Government  grants  to  it  likewise  the  right  to  exploit  the  asphalt  of  the 
State  of  Bermudez  and  considering  that  article  8  of  the  said  contract  provides  that  the 
Government  shall  not  grant  equal  concessions  for  the  State  of  Bermudez  to  any  other 
person ;  the  Supreme  Chief  of  the  Republic  has  resolved : 

"  1.  That  the  said  company  may  exercise  each  and  every  of  the  rights  granted  to  it 
under  the  said  contract,  in  the  manner  and  under  the  terms  set  out  in  the  said  contract 
and  at  any  time  whatever  within  the  term  provided  in  article  8 ;  and 

"2.  That  the  New  York  and  Bermudez  Company  has  the  right  of  preference  in  every 
case  of  denounciation  of  asphalt  mines  or  unreclaimed  lands  which  constitute  or  are 
within  the  limits  of  the  concession,  on  having  previously  complied  with  the  require- 
ments of  the  respective  laws  on  the  subject.  To  be  communicated  and  published 
For  the  National  Executive.     G.  T.  Villegas  Pulido." 

Certified  copies  of  these  decrees  are  found  in  Exhibit  E.  hereto  annexed. 

Under  these  decrees  certain  attempts  to  secure  rights  to  deposits  of  asphalt  in  the 
old  State  of  Bermudez,  outside  of  the  deposit  at  Guariquen,  in  the  district  of  Benitez, 
of  the  present  State  of  Cumana,  have  been  defeated,  but  as  they  have  no  direct  bearing 
upon  tne  present  controversy,  it  is  unnecessary  to  refer  to  them  further. 

II.  Definitive  titles  of  the  New  York  and  Bermudez  Company  to  mines  and  lands. 

Inasmuch  as  the  rights  of  the  company  under  the  Hamilton  contract  include  simply 
a  right  to  exploit  the  asphalt  found  within  the  State  of  Bermudez  for  a  period  of 
twenty-five  years  from  the  date  of  the  contract,  which  term  ends  in  1908,  in  the  years 
1888  and  1889  Mr.  A.  H.  Carner,  the  secretary  and  general  manager  of  the  company, 
acting  on  behalf  of  the  company,  took  out  under  the  then  existing  Codes  of  Mines  and 
of  Wild  Lands,  title  to  a  tract  of  land  situate  in  the  parish  of  Union,  section  of  Cumana, 
of  the  State  of  Bermudez,  extending  from  north  to  south  8  kilometers  and  from  east 
to  west  6  kilometers,  and  also  title  to  all  the  mines  of  asphalt  situated  within  this 
area  of  4,800  hectares.  On  this  land  was  situated  the  largest  and  most  valuable  lake 
of  asphalt  in  the  United  States  of  Venezuela.  On  this  ground  were  built  the  refin- 
eries and  works  of  the  company;  a  railroad  6  miles  in  length  and  all  necessary  docks, 
warehouses,  etc.,  were  also  built.  It  was  found  necessary,  owing  to  the  difficulties 
of  the  country,  to  abandon  the  attempt  to  export  asphalt  by  way  of  the  little  pueblo 
or  village  of  Guariquen,  and  a  new  town  was  built  in  what  was  up  to  that  time  a 
wilderness,  named  Guanoco,  and  here  was  erected  the  company's  plant.  Here  for 
about  thirteen  years  the  business  of  exploiting  asphalt  was  successfully  carried  on, 
with  no  interference  or  molestation  other  than  that  incident  to  doing  business  in  the 
country.  The  facts  above  stated,  the  volume  of  business,  and  the  extent  of  the  enter- 
prise are  well  proved  by  the  papers  included  in  Exhibit  C,  hereto  annexed. 

A  certified  copy  of  the  title  to  the  mines  and  the  title  to  the  lands  and  a  certified 
copy  of  the  map,  a  part  of  said  titles,  surveyed  at  the  time  by  the  official  surveyor 
appointed  by  the  Government  of  Venezuela,  is  hereto  annexed  and  marked 
"Exhibit  F.,Y 

The  titles  to  lands  and  mines  follow  exactly  the  prescriptions  of  the  Codes  of  Wild 
Lands  and  Mines  then  in  force,  as  will  appear  by  an  examination  of  the  extracts  from 
the  materialportions  of  said  codes,  which,  with  a  translation  of  the  same,  are  included 
in  Exhibit  F.  The  prescriptions  of  the  mining  codes  of  1891  and  1893  and  all  subse- 
quent regulations  of  any  nature  have  been  strictly  complied  with,  as  is  shown  by  the 
papers  in  Exhibit  C. 

It  will  be  observed  that  the  company  has  paid,  not  only  the  annual  tax  on  each 
hectare  of  mining  land,  as  required  by  the  Mining  Code  of  Venezuela  now  in  force,  but 
has  also  paid  the  duty  expressed  in  the  Hamilton  contract  for  all  asphalt  exported. 

An  examination  of  the  titles  shows  that  a  title  was  asked  for  t>y  the  company  to 
mining  lands  which  are  situated  to  the  southeast  at  a  distance  from  Guariquen  of  20 
kilometers,  along  a  road  constructed  by  the  company,  up  to  a  house,  the  property  of 
the  company,  on  a  road  situated  on  a  little  hill  just  before  arriving  at  a  little  bridge  of 
wood  which  leads  over  a  lagoon  to  the  surface  of  the  deposits  of  asphalt,  and  that  the 
lands  were  bounded  by  mangroves  and  swampy  lands  on  all  sides. 

The  lands  and  mines  are  situated  in  an  almost  impenetrable  wilderness  and  a 
f  ountry  moet  difficult  of  exploration.     The  road  mentioned  was  originally  an  Indian 
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trail  which  wound  around  the  bases  of  the  hills,  which  almost  join  each  other.  As  the 
years  went  by  the  road  to  Guariquen  was  considerably  shortened  by  cuttings  over  the 
hillsides,  until  to-day  the  distance  along  the  road  to  Guariquen  does  not  exceed  12 
kilometers. 

In  the  spring  of  1897,  immediately  after  Mr.  A.  H.  Carner,  the  general  manager  of 
the  company,  on  whom  the  burden  of  development  and  work  of  the  enterprise  had 
fallen,  had  left  on  account  of  ill  health,  an  intrigue  was  set  on  foot,  which  began  at 
first  in  the  spite  of  certain  petty  landowners  at  Guariciuen,  who  were  disappointed 
that  the  works  of  the  company  were  located  at  Guanoco  instead  of  at  Guariquen.  The 
brains  of  the  enterprise  was  Mateo  Guerra  Marcano,  a  lawyer  and  influential  politician 
of  Carupano.  He  managed  the  intrigue  successfully  and  secretly.  The  preliminary 
steps  were  taken  so  carefully  that  hardly  more  than  a  rumor  came  to  the  ears  of  the 
officers  of  the  company.  Prompt  actions  were  taken  by  them.  On  the  31st  of  August, 
1897,  Guillermi  Hamirez,  as  resident  agent  in  Caracas,  filed  the  first  of  a  long  series  of 
protests,  which  read  as  follows: 

"Citizen  Minister  of  Fomento:  The  undersigned,  in  my  capacity  as  agent,  resident 
in  this  city,  of  the  North  American  Company  established  in  New  York  under  the 
name  of  the  New  York  and  Bermudez  Company,  before  you  with  all  respect  appear 
and  say: 

"It  has  come  to  my  knowledge  that  various  individuals  are  making  surveyB  of 
lands  in  the  parish  Union  of  the  section  of  Cumana  of  the  State  of  Bermudez?  with 
the  object  of  accusing  mines  of  asphalt,  and  as  such  proceedings  cause  great  prejudice 
to  the  interests  and  rights  of  the  company  as  contractor  of  the  National  Government, 
and  as,  on  the  other  part,  in  making  said  surveys  a  part  of  the  lands  that  the  company 
have  in  exploitation  have  been  invaded,  I  apply  to  you,  Citizen  Minister,  to  denounce 
that  fact  and  to  protest  in  due  form  against  whom  it  may  concern,  since  the  New 
York  and  Bermudez  Company  is  the  only  person  which  may,  as  per  article  2  of  their 
contract,  exploit  and  export  asphalt  in  the  State  of  Bermudez;  and  consequently  I 
make  legal  opposition  against  the  pretension  that  I  have  denounced,  in  case  said 
pretension  should  be  presented  to  this  ministry. 

"The  undersigned  nas  the  honor  to  state  to  the  Citizen  Minister  that  the  New 
York  and  Bermudez  Company  duly  fulfills  their  duty  as  contractors,  as  they  have 
proved  many  times,  by  way  of  their  works  of  exploitation  and  by  the  numerous  and 
important  constructions  at  Guariquen  and  Guanoco,  and,  lastly,  by  the  amounts  they 
pay  unto  the  national  treasury,  tnrough  the  custom-house  of  Cafio  Colorado,  on  each 
exportation  that  they  make,  in  conformity  with  the  conditions  stipulated  in  the 
contract,  which  fix  at  2  bolivars  the  tax  on  every  999J  kilograms  of  asphalt  exported, 
and  this,  Citizen  Minister,  is  an  evident  proof  of  the  rights  that  the  company  have 
acquired,  since,  notwithstanding  the  protectionist  spirit  of  the  Mining  Code,  which 
only  stipulates  a  tax  of  50  centimals  of  bolivar  per  hectare  under  exploitation  to 
mines  of  this  sort,  the  company  have  paid  on  all  their  exportations  up  to  this  date 
the  tax  stipulated  in  article  5  of  their  contract  made  with  the  National  Government. 

"I  feel  that  I  ought  also  to  state  before  the  minister,  as  homage  to  his  patriotic 
Durpose  of  raising  and  shining  in  that  ministry,  that  the  company,  jealous  of  the  ful- 
filment of  their  duties,  have  procured  by  all  possible  means  the  enlargement  and 
prosperity  of  the  territory  that  they  exploit  in  that  beautiful  eastern  region,  and  to 
that  effect  it  affords  me  pleasure  to  call  the  minister's  attention  to  the  different  publi- 
cations that  have  been  made  with  reference  to  the  New  York  and  Bermudez  Company, 
and,  very  specially,  to  the  reports  and  notices  that  I  have  had  the  honor  of  presenting 
to  that  office  as  agent  of  the  company. 

"1  respectfully  beg  that  the  annexed  appointment  be  returned  to  me,  leaving  a 
proper  copy  amongst  the  documents  that  refer  to  the  company,  and  I  likewise  beg 
that  all  tne  petitions  and  reports  presented  to  that  ministry  by  the  undersigned  or 
his  son,  GuiHermo  Hamirez  Martel,  in  the  name  and  on  behalf  of  the  company,  be 
also  annexed  to  those  documents.  It  is  justice  that  I  implore.  At  Caracas,  August  31, 
1897.     Guillermo  Hamirez." 

A  certified  copy  of  this  protest,  another  protest  dated  on  September  25,  1897,  in 
which  the  names  of  the  four  conspirators  are  given,  with  a  translation  of  the  same, 
together  with  certified  copies  and  translations  of  the  protest  of  November  15,  1897, 
and  November  14,  are  included  in  Exhibit  G,  hereto  annexed. 

In  spite  of  these  protests  and  the  personal  appeal  of  the  New  York  attorney  for  the 
company,  General  Crespo,  then  President,  granted  the  definite  title  to  a  mine  to 
which  they  have  riven  the  name  "La  Felicidad"  on  the  30th  of  November,  1898. 
The  consideration  for  this  action  was  a  sum  of  money  to  be  paid  when  the  mine  was 
disposed  of  or  sold .  Within  the  last  four  months,  after  the  title  was  transferred  to  Amer- 
icans, as  hereafter  stated,  for  the  sum  of  $40,000,  the  Crespo  estate  demanded  $20,000 
as  its  share,  by  means  of  a  letter  written  by  Madame  Crespo  to  Dr.  Arturo  Ayala,  who 
held  power  of  attorney  for  and  acted  on  behalf  of  the  vendors. 
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A  certified  copy  of  all  the  papers  on  file  at  the  ministry  of  fomento,  relating  to  this 
title,  together  with  a  translation  of  the  same,  and  a  certified  copy  of  the  map  showing 
the  position  of  the  mine,  is  included  under  Exhibit  H,  hereto  annexed. 

An  examination  of  Exhibit  H  shows  that  the  exact  location  of  the  mine,  with  refer- 
ence to  the  New  York  and  Bermudez  Company's  mines,  is  nowhere  clearly  indicated, 
but  that  while  every  measurement  is  placed  apparently  with  accuracy,  in  fact  the 
boundaries  are  concealed. 

On  the  11th  of  January,  1898,  was  published  the  decree  annulling  the  Hamilton 
contract,  referred  to  in  page  4  of  this  synopsis.  The  title  states  that  stakes  of  hard 
wood,  marked  with  the  initials  of  the  owners,  have  been  placed  in  all  of  the  angles 
of  the  claim,  and  these  stakes  so  marked  appear  within  the  limits  of  the  lands  and  mines 
granted  to  the  New  York  and  Bermudez  Company,  as  is  shown  later.  The  company 
then  fought  to  restore  this  concession  and  succeeded  in  August,  18  8,  by  decree  of 
the  high  federal  court. 

Whilst  this  fight  was  in  progress,  three  other  residents  of  Guariquen  a  cus  d,  on 
the  18th  of  February,  1898,  a  mine  of  asphalt  of  300  hectares,  which  they  say,  in  the 
act  of  denunciation,  is  situated  in  the  municipality  of  Union,  bounded  on  the  north 
and  west  by  woods,  on  the  south  by  the  mining  concession  of  the  New  York  and 
Bermudez  Company,  and  on  the  east  by  the  mine  Felicidad.  Their  stakes  are  on 
the  lake  of  asphalt  within  the  boundaries  of  the  company's  lands  and  mines.  These 
two  claims  occupy  about  five-sixths  of  the  surface  of  the  asphalt  lake,  which  is  the 
property  of  the  company. 

On  the  6th  of  April,  1898,  a  protest  was  made  to  the  civil  head  of  the  district  of 
Benitez  by  Mr.  A.  H.  Carner,  in  behalf  of  the  company  and  against  the  denuncia- 
tion. This  protest  was  duly  filed  on  April  20,  1898,  prior  to  the  formal  act  of  givine 
possession,  which  took  lace  on  the  10th  of  May,  1898.  In  spite  of  the  protest  ana 
other  efforts  on  the  part  of  the  company  a  provisional  title  was  granted ,  on  the  3d  of 
June,  1898,  to  the  claim,  and  a  map  was  filed.  Certified  copies  of  all  papers  relating 
to  this  claim,  on  file  at  the  ministry  of  fomento,  translations  of  the  same,  certified 
copy  of  the  map  and  a  copy  of  the  official  publications  of  the  district  of  Benitez,  with 
a  translation  of  the  protest  of  the  company,  above  referred  to,  are  included  in  Exhibit 
I,  hereto  annexed. 

In  the  summer  or  fall  of  1899,  Patrick  Sullivan,  the  secret  agent  of  Patrick  R.  Quinlan 
and  Charles  M.  Warner,  both  residents  of  Syracuse,  N.  Y.,  came  to  Port  of  Spain  and 
then  to  Venezuela  for  the  purpose  of  securing  an  asphalt  mine.  He  pursued  his 
inquiries  for  some  time,  finally  hearing  of  Felicidad.  He  at  once  took  steps  to  investi- 
gate the  matter,  going  with  Quinlan  to  the  actual  location  of  the  mines,  and  was 
informed  by  the  employees  of  the  company  of  the  location  of  the  property.  Mr.  Quin- 
lan subsequently  had  an  interview  with  Mr.  A.  H.  Carner,  and  was  informed  that  the 
claim  Felicidad  was  an  attempted  intrusion  on  the  company's  property.  The  various 
steps  of  Sullivan  and  Quinlan  are  related  in  a  series  of  protests  made  by  the  company 
to  the  minister  of  fomento,  one  being  filed  on  the  31st  of  March,  1900,  the  second  on 
April  3,  1900,  the  third  on  April  26,  1900,  and  the  fourth  on  the  11th  of  May,  1900. 
Certified  copies  of  these  papers,  together  with  a  translation  of  the  same,  are  included 
in  Exhibit  J,  hereto  annexed. 

In  the  early  part  of  June,  1900,  Quinlan,  to  the  joyful  surprise  of  the  vendors,  toek 
the  title  in  the  name  of  himself  and  C.  M.  Warner,  of  the  mine,  the  sum  of  $40,000 
being  placed  in  escrow  to  await  the  return  to  Caracas  of  the  registered  deed  of  transfer. 
A  certified  copy  of  this  deed,  with  a  translation  of  the  same,  is  hereto  annexed,  called 
" Exhibit  K.,f 

This  deed  shows  that  the  purchasers  were  fully  aware  of  the  defects  in  the  title  to  the 
mine  and  had  full  information  of  the  rights  of  the  New  York  and  Bermudez  Company, 
the  grantors  expressly  freeing  themselves  from  any  liability  by  reason  of  the  existence 
of  such  rights. 

On  the  17th  of  July,  the  following  petition  was  filed  on  behalf  of  the  company: 
"Citizen  Minister  of  Fomento  A.  Howard  Carner,  citizen  of  the  United  States  of 
America,  in  my  capacity  as  director  of  the  New  York  and  Bermudez  Company,  before 
you,  with  all  respect  state,  as  follows: 

"The  said  company  is  owner  of  a  tract  of  land  consisting  of  a  square  league  and  50 
centesimals,  and  of  a  mine  of  asphalt  comprised  within  those  lands,  situated  in  the 
district  of  Benitez  of  the  State  of  Cumana,  as  shown  by  the  definite  titles  of  adjudica- 
tion issued  by  the  Government  of  this  Republic  on  the  14th  and  7th  of  December, 
1888,  respectively,  the  which  definite  title  to  the  said  mine  was  revalidated  on  the 
26th  of  May,  1893,  and  was  conceded  prior  to  any  other  title.  On  the  30th  of  Novem- 
ber, 1897,  the  ministry  under  your  respectable  management  issued  a  resolution  to  the 
effect  that  the  definite  title  be  granted  to  an  asphalt  mine  that  was  called  *  Felicidad ,' 
and  recently  another  mine  called  'Venezuela'  has  been  accused  and  the  provisory 
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title  to  the  same  has  been  obtained  from  the  Government  of  the  State  of  Cumana,  both 
mines  being  situated  within  the  boundaries  of  the  lands  and  asphalt  mines  of  which  the 
company  are  the  owners.  And,  consequently,  the  concessions  granted  to  other  persons 
subsequently  to  the  titles  that  the  company  owns,  being  invalid  and  without  any  legal 
value,  the  undersigned  begs  the  National  Government  to  declare  it  so,  as  a  safeguard 
and  guarantee  of  the  rights  of  the  New  York  and  Bermudez  Company.  It  is  justice 
that  I  ask  for  at  Caracas,  July  17,  1900.     A.  H.  Carner." 

A  certified  copy  of  the  original  of  said  petition  is  included  in  Exhibit  L,  hereto  an- 
nexed. 

On  the  23d  of  July,  1900,  the  following  resolution  was  issued  in  the  Official  Gazette, 
No.  7986,  of  25th  of  the  same  month: 

"  Doctor  Guillermo  Tell  Villegas  Pulido,  minister  of  f  omen  to  of  the  United  States 
of  Venezuela,  considering  the  petition  addressed  by  Mr.  A.  Howard  Carner,  director 
of  the  New  York  and  Bermudez  Company,  under  date  of  July  17  of  this  year,  in  which 
he  begs  that  the  definite  title  granted  on  the  30th  of  November,  1897,  to  a  mine  of 
asphalt  called  'Felicidad,'  be  declared  insubsistent  and  without  any  legal  value;  the 
said  mine  consisting  of  283  hectares  and  being  situated  in  the  district  of  Benitez  of  the 
State  of  Bermudez,  as  also  the  provisory  title  issued  on  the  13th  of  June,  1898,  by  the 
president  of  the  State  of  Bermudez  to  a  mine,  also  of  asphalt,  called  '  Venezuela, '  and 
consisting  of  300  hectares,  more  or  less,  situated  in  the  same  district  of  Benitez  of  the 
State  of  Bermudez,  the  said  concessions  being  comprised  within  the  boundaries  of  the 
asphalt  mine  owned  by  the  New  York  and  Bermudez  Company,  the  definite  title  to 
which  was  granted  to  that  company  on  the  7th  of  December,  1888,  revalidated  on  the 
26th  of  May,  1893,  and  granted  prior  to  any  other  title;  and  having  studied  the  docu- 
ments referring  to  the  matter  which  exist  in  the  archives  of  this  ministry,  the  Supreme 
Chief  of  the  Republic  has  been  pleased  to  decide: 

"That  the  citizen  Dr.  Tomas  C.  Llamozas,  appointed  per  interim  technical  inspector 
of  mines  of  the  Republic,  shall  go  to  the  place  where  the  said  mines  are  located,  so 
that,  in  view  of  the  documents  and  original  plans  that  the  interested  parties  may  pre- 
sent to  him,  he  shall  proceed  to  make  a  topographical  map  that  will  set  forth  the  true 
location  of  the  said  mines,  and  shall  likewise  present  a  report  on  the  matter  that  causes 
this  resolution.  Let  this  be  communicated  and  published.  For  the  National  Execu- 
tive, G.  T.  Villegas  Pulido." 

[United  States  ofSVenezuela,  [ministry  of  fomento.    Department  of  territorial  wealth.    Caracas, 

July  23d,  1900  (90  and  42)].  fc, 

"Resolved,  The  leave  of  absence  applied  for  by  the  citizen  Eudoro  Urdaneta,  tech- 
nical inspector  of  mines  of  the  Republic,  which  he  begs  for  on  account  of  Hi-health,  is 
hereby  granted;  and  by  order  of  the  Supreme  Chief  of  the  Republic,  let  Dr.  Tomas 
Llamozas  be  appointed  per  interim  technical  inspector  of  mines  of  the  Republic,  dur- 
ing the  time  of  the  leave  of  absence  that  has  been  granted.  Let  this  be  communi- 
cated and  published.    For  the  National  Executive,  6.  T.  Villegas  Pulido.' ' 

Certified  copies  of  these  decrees  are  included  in  Exhibit  L,  hereto  annexed. 

Publication  of  the  decree  in  the  Gazette  is  by  law  notice  to  all  the  world,  as  appears 
from  the  extract  published  in  each  number  of  the  Gazette. 

At  the  earliest  opportunity,  Dr.  Tomas  C.  Llamozas,  in  his  character  of  technical 
inspector  of  mines,  proceeded  to  perform  the  duty  imposed  on  him  and  submitted  the 
plan  which  he  had  surveyed.  A  certified  copy  of  the  plan  with  the  formal  note*of 
presentation  and  the  acknowledgment  of  the  minister  of  fomento,  and  a  translation 
thereof,  are  included  in  Exhibit  L.  Inspection  of  this  map  shows  that  the  mining 
claims  Felicidad  and  Venezuela  are  squarely  within  the  boundaries  of  the  property 
of  the  New  York  and  Bermudez  Company. 

Before  the  return  of  the  commissioner,  the  cabinet  had  been  changed,  Gen.  Ramon 
Ayala  succeeding  Guillermo  Tell  Villegas  Pulido,  as  minister  of  fomento. 

On  the  21st  of  August,  1900,  the  following  protest  was  filed  by  Sullivan  and  his 
attorney,  Doctor  Zuloaga: 

"  Citizen  minister  of  fomento.  I,  Patrick  Sullivan,  as  attorney  for  Charles  M. 
Warner  and  Patrick  R.  Quinlan,  owners  of  the  mine  La  Felicidad,  to  you  with  all 
respect  say  as  follows:  In  the  Official  Gazette  of  July  25  ?  1900,  No.  7986,  there  appears 
a  resolution  of  the  ministry  of  fomento,  referring  to  a  petition  of  Mr.  A.  Howard  Carner, 
director  of  the  New  York  Bermudez  Company,  asking  for  a  declaration  of  nullity  for 
the  definite  title  issued  on  the  30th  of  November,  1897,  for  an  asphalt  mine  called 
"Felicidad,"  consisting  of  233  hectares  and  situated  in  the  district  of  Benitez  of  the 
State  of  Bermudez.  In  that  resolution,  Dr.  Tomas  Llamozas  is  appointed  to  go  over  to 
the  place  where  the  asphalt  mines  are  located,  and  is  ordered  to,  in  view  of  the  docu- 
ments and  plans  that  the  interested  parties  may  present  to  him,  proceed  to  make  a 
topographic  map  that  shall  set  forth  the  true  situation  of  the  mines.     The  plans  of  the 
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mine  of  the  Bermudez  Company,  as  well  as  those  of  the  Felicidad,  are  to  be  found  in 
the  archives  of  the  ministry  of  fomento.  If  the  Government  wished  to  know  the  true 
situation  of  the  mines,  it  was  therefore  useless  to  order  the  making  of  new  plans.  On 
behalf  of  the  owners  of  the  Felicidad,  I  have  caused  one  plan  to  be  made  with  the  two 
plans  already  mentioned,  so  that  it  may  easily  be  seen  how  unjustifiable  is  the  preten- 
sion of  the  New  York  and  Bermudez  Company.  As  shown  by  those  plans  the  Fe- 
licidad mine  is  situated  at  a  distance  of  2,640  meters  from  that  of  the  New  York  and 
Bermudez  Company,  but  the  title  of  the  Bermudez,  which  is  not  in  conformity  with  its 
plan,  shows  at  a  distance  even  greater,  at  11,200  meters.  I  shall  refuse  any  report 
made  by  Engineer  Llamozas  that  may  be  made  without  the  agreement  and  interven- 
tion of  the  owners  of  the  Felicidad  and  under  the  direct  inspection  of  the  representa- 
tives of  the  New  York  and  Bermudez  Company.  I  refuse  it,  furthermore,  because  the 
owners  of  the  Felicidad  in  no  case  would  accept  a  report  from  Mr.  Llamozas  in  this 
matter,  and  because  any  plan  that  may  not  be  in  accordance  with  the  one  that  I  pre- 
sent, is  contrary  to  the  truth  of  the  facts.  The  petition  of  Mr.  Carner  is  furthermore 
absurd  and  illegal,  since  the  National  Executive  has  no  faculty  to  declare  the  nullity 
of  a  mining  title,  and  I  beg  that  it  should  be  so  declared,  deciding  that  the  parties 
accept  the  plan  that  I  have  presented  and  which  is  annexed  to  the  documents  referring 
to  the  matter  that  exist  in  the  archives  of  the  ministry  of  fomento.  Caracas,  August 
21,  1900.     P.  Sullivan.     Nicomedes  Zuloaga,  lawyer. ,T    . 

A  certified  copy  of  this  paper  is  included  in  Exhibit  M,  hereto  annexed.  Also  in 
the  same  exhibit  are  included  the  correspondence,  with  translation,  between  Mr.  A.  H. 
Carner,  on  behalf  of  the  company,  and  the  minister  of  fomento,  as  well  as  a  further 
statement  made  by  Doctor  Llamozas  on  the  3d  of  September,  1900.  In  this  exhibit 
is  also  included  a  copy  of  a  plan  prepared  for  Mr.  Sullivan,  in  which  he  takes  the  plan 
of  the  company  and  the  plan  of  Felicidad  and  reduces  them  to  one  scale.  The  minister 
of  fomento  was  much  impressed  by  this  fanciful  plan.  On  the  6th  of  September,  1900, 
the  following  Government  resolution  appeared  in  No.  8023  of  the  Official  Gazette  of 
that  date: 

("United  States  of  Venezuela.    Ministry  of  fomento.    Department  of  territorial  wealth.    Caracas, 

September,  6, 1900.  J 

''Resolved,  Having  seen  the  petition  made  under  date  of  21st  of  August  ultimo  by 
the  North  American  citizen,  P.  Sullivan,  attorney  of  the  owners  of  the  mine  called 
*  Felicidad,'  and  Dr.  Nicomedes  Zuloaga,  counsel  for  the  same,  in  which  they  refused 
to  accept  any  report  presented  by  Dr.  Tomas  C.  Llamozas,  for  not  having  been  made 
with  their  agreement  or  intervention  of  the  owners  of  the  Felicidad,  the  Supreme  Chief 
of  the  Republic  has  been  pleased  to  decide: 

"1.  That  a  new  topographical  plan  be  made  of  the  mining  concessions  New  York 
and  Bermudez  and  Felicidad. 

"2.  That  through  this  ministry  be  appointed  an  engineer  to  go  to  the  place  where 
the  said  mines  are  located. 

"3.  That  each  party  interested  be  notified  of  this  resolution,  so  that  as  soon  as  possi- 
ble each  of  the  parties  may  appoint  an  engineer  who  shall  act  with  the  engineer  ap- 
pointed by  the  Government  to  make  the  plan. 

"4.  That  each  of  the  parties  shall  pay  the  engineer  that  they  shall  so  appoint,  and 
that  between  both  of  them  and  by  equal  parts  tney  shall  pay  the  engineer  appointed 
by  the  Government. 

"5.  That  the  parties  state  in  writing  and  give  due  notice  to  this  ministry  as  the 
engineers  they  shall  have  appointed. 

6.  That  to  the  engineers  so  appointed  be  given  simple  copies  of  the  titles  of  prop- 
erty and  plans  of  the  New  York  and  Bermudez  Company  and  of  the  Felicidad. 

*rPer  separate  resolution  shall  be  appointed  the  engineer  referred  to  in  article  2. 

"Let  this  be  communicated  and  published.  For  the  National  Executive.  Ramon 
Ayala." 

A  certified  copy  of  the  original  of  this  decree,  a  translation  of  the  same,  copies,  to- 
gether with  translation,  of  the  protests  filed  on  behalf  of  the  company,  the  action  of  the 
Government  on  September  11,  1900,  in  appointing  Blanco  as  its  engineer,  and  the 
appointment  of  German  Jimenez  as  the  engineer  for  the  company,  and  Sullivan's 
appointment  of  Mufioz  T£bar  as  the  engineer  of  Quinlan  and  Warner,  are  shown  in 
Exhibit  N,  hereto  annexed. 

This  commission  of  three  engineers  proceeded  to  the  parish  of  Guariquen  and  made 
a  survey  of  the  mines.  Exhibit  O  includes  certified  copies  of  the  map  of  Jimenez, 
with  whom  Blanco,  the  Government  man,  worked;  the  report  of  Blanco,  who  made  no 
separate  plan ,  and  the  plan  of  Mufioz  T6bar,  surveyor  of  Quinlan  and  Warner.  Inspec- 
tion of  these  plans  confirm  the  report  of  the  first  commissioner,  Doctor  Llama zos,  and 
both  reports  confirm  in  every  essential  respect  the  accuracy  of  the  original  survey  made 
by  the  appointor  of  the  Government  in  1888. 
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Since  the  filing  of  the*plans  on  the  7th  day  of  November,  1900,  the  matter  has  been 
awaiting  of  the  consideration  of  the  ministers  in  cabinet. 

During  the  month,  from  the  7th  of  November  until  the  7th  of  December,  1900,  Mr. 
A.  H.  Carner,  the  manager  of  the  New  York  and  Bermudez  Company,  had  every  assur- 
ance from  the  President  of  the  Republic  and  the  minister  of  fomento  that  in  case  the 
commission  of  the  engineers  founa  the  facts  to  be  as  he  stated  them  that  the  petition 
of  the  17th  of  July,  1900,  would  be  granted. 

The  only  additional  fact  that  we  need  mention  is  that  Mr.  Sullivan  has  received 
from  Messrs.  Quinlan  and  Warner  since  the  14th  of  November  last  up  to  the  10th  of 
December,  a  period  coincident  with  that  when  the  action  of  the  Government  on  the 
report  of  the  engineers  is  under  the  consideration  of  the  Venezuelan  cabinet,  the  sum 
of  181,800  bolivars,  equivalent  to  about  $37,000,  in  addition  to  sums  used  in  the  pay- 
ment of  legitimate  legal  and  personal  expenses. 

Under  date  of  the  13th  of  December,  1900,  in  the  Official  Gazette,  No.  8105,  dated 
the  10th  of  December,  1900,  appeared  the  following  decree: 

["United  States  of  Venezuela.    Ministry  of  encouragement.    Department  of  territorial  wealth.    Cara- 
cas, December  10,  1900.    90  and  42.] 

"Resolved,  On  the  17th  of  July  of  the  present  year  Mr.  A.  H.  Carner,  as  director  of 
the  New  York  and  Bermudez  Company,  presented  a  petition  to  this  ministry  praying 
that  the  definitive  title  of  ownership  of  an  asphalt  mine  called  'Felicidad,  'which  was 
granted  by  the  National  Government  on  the  30th  of  November,  1897,  shall  be  declared 
void,  and  also  objecting  that  the  definitive  title  be  granted  of  another  asphalt  mine 
called  'Venezuela,'  of  which  Messrs.  Julio  Figuero,  Eduardo  Capechi,  and  Antonio 
Vincentelli  Santelli  had  obtained  the  provisional  title,  it  having  been  granted  by  the 
provisional  president  of  the  State  of  Sucre.  Both  mines,  Felicidad  and  Venezuela, 
are  situated  to  the  southeast  of  the  village  of  Guariquen,  in  the  municipality  of  Union, 
in  the  Benitez  district  of  the  State  of  Sucre. 

"The  New  York  and  Bermudez  Company  allege  as  the  basis  of  their  petition  that 
both  mines  Felicidad  and  Venezuela  are  situated  within  the  limits  of  the  mining 
concession  and  the  plot  of  lands,  of  which  it  is  the  owner,  under  titles  granted  the  7t£ 
and  14th  of  December,  1888,  and  that  the  contract  entered  into  by  the  National  Gov- 
ernment on  the  15th  of  September,  1883,  of  which  the  company  is  cessionary,  grants 
to  it  the  exclusive  right  to  exploit  the  asphalt  in  the  former  State  of  Bermudez.  To 
clear  up  the  matter  the  Supreme  Chief  of  the  Republic,  through  this  ministry,  and  by 
resolution  dated  the  6th  of  September  last  past,  ordered  a  commission  composed  of 
the  engineers  named,  one  by  the  National  ftovernment,  one  by  the  New  York  and 
Bermudez  Company,  and  the  other  by  the  representative  of  the  owners  of  the  mine 
Felicidad,  to  repair  to  the  lands  in  dispute  ana  to  make  plans  thereof.  This  commis- 
sion consisted  oi  Drs.  Julio  Blanco,  Jesus  Munoz  Tebar,  and  Jerman  Jimenez.  The  two 
latter  have  each  presented  a  plan  of  the  entire  lands  in  dispute  and  their  topographical 
correctness  is  certified  by  Dr.  Julio  Blanco.  In  virtue  thereof  and  considering  that 
the  contract  entered  into  by  the  National  Government  with  Mr.  Horatio  R.  Hamilton 
on  the  15th  of  September,  1883,  does  not  grant  to  the  New  York  and  Bermudez  Com- 
pany the  exclusive  right  to  exploit  the  asphalt  existing  in  the  former  Sitate  of  Bermu- 
aez,  since  in  the  contract  of  which  this  company  is  cessionary,  the  like  monopoly  is 
not  stipulated  and  can  not  be  presumed  but  must  be  clearly  and  precisely  expressed, 
and  in  case  of  doubt  all  presumption  must  be  in  favor  of  liberty;  considering  that  the 
definitive  title  granted  by  the  National  Government  on  the  7th  of  December,  1888, 
concedes  to  Mr.  A.  H.  Carner,  secretary  of  the  New  York  and  Bermudez  Company, 
the  ownership  of  a  mine  situated  at  20  kilometers  from  the  village  of  Guariquen,  at 
an  elevation  of  180  meters  above  the  level  of  the  sea;  that  the  title  granted  on  the  14th 
of  December,  1888,  grants  a  portion  of  lands  of  the  superficies  of  the  said  mining  con- 
cession, situated  also  at  20  kilometers  from  the  village  of  Guariquen;  considering,  that 
according  to  the  plans  presented  by  the  commission  of  engineers,  the  asphalt  lake, 
which  the  New  York  and  Bermudez  Company  is  exploiting,  is  situated  at  10  to  12  kilo- 
meters from  the  village  of  Guariquen,  and  at  an  elevation  of  4  or  5  meters  above  sea 
level — that  is  to  say,  8  kilometers  above  the  plan  shown  by  the  title  deeds  of  their 
mining  concession — considering  that  according  to  the  said  plan  the  mines  Felicidad 
and  Venezuela  are  situated  at  less  than  11  kilometers  from  the  said  village  of  Guari- 
quen, and  are  not  therefore  included  within  the  mining  concession,  which  belongs  to  the 
New  York  and  Bermudez  Company,  according  to  the  title  deeds  produced  by  the 
said  company;  considering  that  even  if  the  situation  of  the  asphalt  lake,  which  the 
New  York  ana  Bermudez  Company  is  exploiting  were  the  same  as  that  shown  in  their 
title  deeds,  it  could  not  oppose  the  rignts  of  third  parties,  because  in  its  deeds  no 
boundaries  are  given,  and  these  are  essential  to  determine  the  ownership  of  real  estate; 
considering  that  in  conformity  with  clause  18,  No.  15  of  the  national  constitution,  oi 
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1881,  corresponding  to  clause  13,  No.  16,  of  the  constitution* now  in  force,  mines  are 
the  property  of  the  States  of  the  Union,  which  transfer  the  administration  thereof  to 
the  Federal  Government  in  order  that  they  should  be  administered  under  a  uniform 
system  of  exploitation,  in  accordance  with  the  law  on  that  behalf,  and  that  consequently 
monopoly  of  the  exploitation  of  asphalt  could  not  be  comprehended  in  the  said 
contract  with  Mr.  Horatio  R.  Hamilton,  because  for  that  purpose  it  would  be  necessary 
that  the  law  in  force  at  that  date  should  have  been  repealed;  and  considering  that  in 
the  proceedings  lodged  in  this  ministry  by  Messrs.  Julio  Figuero,  Eduardo  Capecchi, 
and  Antonio  Vincentelli  Santelli,  for  the  purpose  of  obtaining  the  final  adjudication  of 
an  asphalt  mine  called  "Venezuela, ' '  in  the  municipality  of  Union  in  the  Benitez  district 
of  the  State  of  Sucre,  it  appears  that  the  requirements  of  the  Mining  Code  now  in 
force  have  been  complied  with,  in  consideration  of  the  propositions  above  set  forth, 
the  Supreme  Chief  of  the  Republic— 

"Resolves. 

"1.  The  said  petition  of  the  New  York  and  Bermudez  Company,  dated  the  17th 
of  July  last  past,  praying  that  the  definitive  title  of  the  mine  Felicidad  be  declared 
null  and  opposing  the  grant  of  the  definitive  title  of  the  mine  Venezuela  to  Messrs. 
Julio  Figuera,  Eduardo  Capecchi,  and  Antonio  Vincentelli  Santelli,  who  have  obtained 
the  provisional  title  thereto,  subject  to  the  provisions  of  law  in  that  behalf,  is  without 
standing. 

"2.  Messrs.  C.  M.  Warner  and  P.  R.  Quinlan  remain  entitled  to  the  full  enjoyment 
of  their  rights  as  owners  of  the  mine  Felicidad,  of  which  the  definitive  title  was 
granted  by  the  National  Executive  on  the  30th  of  November,  1897. 

"3.  Let  the  title  of  ownership  be  granted  to  Messrs.  Julio  Figuera,  -Eduardo  Capec- 
chi, and  Antonio  Vincentelli  Santelli  for  the  mine  called  Venezuela,  situated  in  the 
municipality  of  Union,  in  the  district  of  Benitez,  in  the  State  of  Sucre.  Let  it  be 
communicated  and  published.     For  the  National  Executive.     Ram6n  Ayala." 
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[Translation.] 

I,  Julio  Perez  Garcia,  director  of  the  department  of  territorial  riches,  in  the  ministry 
of  fomento  of  the  United  States  of  Venezuela,  do  hereby  certify:  That  in  the  archives 
of  mines  of  this  ministry  there  is  an  "expediente,"  the  tenor  of  which  is  as  follows: 

[United  States  of  Venezuela.    Ministry  of  Fomento.    Department  of  Territorial  Riches.    Caracas, 
November  20,  i888,  25  and  30.    Resumes  and  report.] 

"Mr.  A.  H.  Carner,  secretary  of  the  New  York  and  Bermudez  Company,  asks  that 
a  definite  title  of  property  be  granted  him  for  ninety-nine  years  on  the  asphalt  mine 
that  he  has  denounced  in  the  jurisdiction  of  the  parish  Union,  village  of  Gruariquen, 
of  the  section  of  Cumana,  in  the  State  of  Bermudez,  and  he  incloses  to  that  effect  the 
provisory  title  of  property  issued  by  the  president  of  the  said  State  of  Bermudez. 
The  director  who  signs  this  document  reports  as  follows:  That  the  formalities  pre- 
scribed by  the  decree  that  regulates  the  law  of  mines  have  been  compiled  with,  and 
that  in  consequence  the  petition  of  the  interested  party  can  be  granted.  Francisco 
Pimental,  hijo." 

Citizen  Minister  of  Fomento.  A.  H.  Carner,  secretary  of  the  New  York  and  Ber- 
mudez Company,  before  you  appear  respectfully  and  say  as  follows:  That  in  virtue 
of  a  provisory  title  to  certain  asphalt  mines,  situate  in  the  State  of  Bermudez,  granted 
to  the  petitioner  by  the  executive  of  that  State  and  dated  at  Barcelona,  October  23, 
1888,  which  is  inclosed,  and  in  accordance  with  the  decree  that  regulates  the  law  of 
mines  of  May  30,  1887,  I  respectfully  beg  this  ministry  to  grant  me  the  definite  title 
to  the  said  mines.  It  is  a  favor  that  I  expect.  At  Caracas,  November  6, 1888.  b.  b. 
New  York  and  Bermudez  Co.,  A.   H.  Carner,  secretary. 

[United  States  of  Venezuela.    Presidency  of  the  State  of  Bermudez.    Administrative  department.] 

Inasmuch  as  Mr.  A.  H.  Carner,  secretary  of  the  New  York  and  Bermudez  Company, 
has  fulfilled  all  the  formalities  prescribed  by  the  decree  of  August  3, 1887,  that  regulates 
the  law  of  mines  of  May  30  of  same  year  with  regard  to  the  asphalt  mine  that  he  has 
denounced  as  discovered  by  him  in  the  jurisdiction  of  the  parish  Union,  village  of 
Guariquen,  section  Cumana,  of  the  State  of  Bermudez,  and  upon  which  the  technical 
inspector  of  mines,  Mr.  J.  Orsi  de  Mombello,  has  made  a  favorable  report,  stating  that 
he  nas  made  a  long  stay  on  the  said  mine  and  that  this  is  situate  at  a  distance  of  20 
kilometers  to  the  southeast  of  the  village  of  Guaricjuen  and  180  meters  over  the  level 
of  the  sea,  and  having  found  a  vast  surface  of  a  circular  shape,  all  in  swampy  lands, 
over  which  are  found  large  deposits  of  asphalt,  a  sample  of  which  is  inclosed;  the 
executive  of  the  State,  with  the  favorable  vote  of  the  council  of  administration  and  in 
conformity  with  articles  25  and  26  of  the  said  decree,  has  been  pleased  to  grant  and 
hereby  grants  the  provisory  title  of  property  for  two  years  to  the  said  Mr.  A.  H.  Carner, 
granting  him  at  the  same  time  the  authorization  he  needs  for  applying  for  the  definite 
title  and  to  exploit  in  his  own  interest  the  newly  discovered  asphalt  deposit.  This  is 
registered  in  tne  book  kept  to  that  effect  and  its  publication  in  the  press  has  been 
decided  upon,  as  also  it  has  been  decided  to  send  a  copy  of  it  to  the  ministry  of  fomento. 
Given  at  the  Government  Palace  of  the  State  of  Bermudez,  October  22,  1888,  twenty- 
fifth  year  of  the  law  and  thirtieth  of  the  federation.  The  president  of  the  State,  B. 
Rauseo.     The  secretary-general,  Udefonso  Nunez. 

[United  States  of  Venezuela.    Executive  Power.    Administrative  department.    Barcelona,  October 

22,  1888,  25  and  30.    No.  336.] 

Citizen  Minister  of  Fomento,  Caracas:  In  compliance  with  article  29  of  the  decree 
that  regulates  the  law  of  mines,  of  August  3,  1887,  I  have  the  honor  to  send  you  here- 
with inclosed  a  copy  of  the  provisory  title  that  I  have  granted  to  Mr.  A.  H.  Carner, 
secretary  of  the  New  York  and  Bermudez  Company.  God  and  the  federation.  B. 
Rauseo. 

Caracas,  November  6,  1888.  Mr.  Vicente  Coronado,  Minister  of  Fomento,  City. 
Dear  Sir:  It  being  impossible  for  me  to  go  personally  to  present  you  my  respects,  on 
account  of  a  serious  illness  that  has  bound  me  to  my  bed,  I  have  the  pleasure  to  intro- 
duce you  my  secretary,  Mr.  Moses  Salas,  who  will  hand  you  several  documents  con- 
nected with  wild  lands  and  asphalt  mines,  and  who  will  be  able  to  give  you  any 
information  you  may  wish  in  that  respect.  I  shall  consider  as  a  special  the  prompt 
dispatch  of  these  matters.  Hoping  to  have  the  pleasure  of  meeting  you  personally 
within  a  few  dayR,  I  remain,  yours  respectfully,  A.  H.  Carner. 
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[United  States  of  Venezuela.    Ministry  of  fomento.     Department  of  territorial  riches,  Caracas, 

December  5,  1888.    25  and  30.] 

Resolved:  Mr.  A.  H.  Carner,  secretary  of  the  New  York  and  Bermudez  Company, 
having  fulfilled  the  formalities  prescribed  by  the  decree  that  regulates  the  mining 
law  now  in  force  regarding  the  denunciation  of  an  asphalt  mine  that  he  has  dis- 
covered in  the  jurisdiction  of  the  parish  Union,  village  of  Guariquen,  in  the  section 
of  Cumana,  in  the  State  of  Bermudez,  having  also  produced  the  provisory  title  of  prop- 
erty of  the  mine,  issued  by  the  president  constitutional  of  the  said  State  of  Bermudez ; 
the  President  of  the  Republic,  in  conformity  with  article  9  of  the  aforesaid  decree, 
with  the  vote  of  the  federal  council,  resolves  that  the  definite  title  of  property  to  the 
said  asphalt  mine  be  granted  for  ninety-nine  years  in  favor  of  Mr.  A.  H.  Carner,  sec- 
retary of  the  New  York  and  Bermudez  Company.  Let  this  be  communicated  and 
published.  For  the  Federal  Executive,  Coronado.  Federal  Council.  Approved. 
Caracas,  December  5,  1888.    The  chairman,  S.  Pacheco. 

[The  President  of  the  Republic,  with  the  vote  of  the  Federal  Council.] 

Inasmuch  it  appears  that  Mr.  A.  H.  Carner,  secretary  of  the  New  York  and  Ber- 
mudez Company,  nas  asked  the  Government  to  grant  him  the  definite  title  of  prop- 
erty to  an  asphalt  mine  which,  according  to  the  rights  that  article  23  of  the  decree 
that  regulates  the  laws  on  the  matter  gives  him,  he  has  denounced  before  the  consti- 
tional  president  of  the  State  of  Bermudez,  the  which  mine  is  situate  in  the  juris- 
diction of  the  parish  Union,  village  of  Guariquen,  in  the  section  of  Cumana,  of  the 
State  of  Bermudez,  at  a  distance  of  20  kilometers  to  the  southeast  of  the  said  village 
of  Guariquen  and  at  180  meters  over  the  level  of  the  sea;  having  also  proved  this 
denunciation  by  presenting  the  provisory  title  to  said  mine,  granted  on  the  22d  of 
October  of  this  year  by  the  constitutional  president  of  the  State;  and  having  fulfilled 
the  formalities  prescribed  by  the  decree  that  regulates  the  mining  law,  dated  August  3, 
1887,  has  decided  to  grant  to  Mr.  A.  H.  Carner,  secretary  of  the  New  York  and  Ber- 
mudez Company,  the  property  of  the  said  mine  in  all  the  extension  that  corresponds 
to  it  and  with  respect  to  all  the  asphalt  deposits  comprised  in  the  same,  in  accordance 
with  the  legal  denunciation,  made  before  the  said  president  of  the  State  of  Ber- 
mudez. The  present  title  shall  be  registered  in  the  respective  registry  office,  and 
shall  give  the  right  to  the  cessionaire  and  his  heirs  for  the  term  of  ninety-nine  years 
to  the  exploitation  and  enjoyment  of  the  said  mine,  with  the  legal  restrictions  and 
without  any  mining  tax  on  its  produce,  as  it  is  in  the  case  determined  by  article  40 
of  the  decree  that  regulates  the  mining  law,  already  cited.  Given,  signed,  sealed, 
and  countersigned  in  the  Federal  Palace,  at  Caracas,  December  7, 1888.  Year  twenty- 
fifth  of  the  law  and  thirtieth  of  the  federation.  Juan  Pablo  Rojas  Paul.  Counter- 
signed, the  minister  of  fomento,  Vicente  Coronado.  It  is  a  copy,  Francisco  Pimen* 
tel,  hi  jo. 

[Cable  address:  Bermudez.    Trinidad.    Home  office:  66  and  57  Beaver  street.  New  York.    Branch 
office,  Trinidad,  W.  I.    Trinidad,  W.  I..  June  10,  1891.] 

Senor  Minister  of  Fomento  of  the  United  States  of  Venezuela,  Caracas.  Sir:  We 
have  the Jionor  to  advise  you  that  we  have  to-day  appointed  Mr.  Guillermo  Ramirez, 
a  resident  of  the  federal  district,  as  agent  of  this  company  in  that  city.     In  conse- 

Suence,  we  beg  you  that,  as  long  as  we  do  not  decide  otherwise,  you  recognize  only 
le  said  gentleman  in  that  capacity,  in  all  matters  concerning  our  business  with  the 
respected  Government  of  Venezuela.  We  have  the  honor  to  remain,  your  obedient 
servants,  New  York  and  Bermudez  Company,  A.  H.  Carner,  secretary  and  managing 
trustee. 

Citizen  Minister  of  Fomento:  The  signatory,  a  resident  of  the  federal  district, 
with  all  due  respect,  before  you  appears  and  says  as  follows:  By  letters  received  from 
Mr.  A.  H.  Carner,  secretary  of  the  Kew  York  and  Bermudez  Company,  he  authorizes 
me  to  solicit  from  the  National  Government,  through  your  respectable  medium,  the 
necessary  permission  for  the  vessels  that  go  to  Cano  Colorado  for  the  asphalt  that  the 
company  is  exploiting  by  virtue  of  the  concession  granted  to  it  under  date  of  Decem- 
ber 7,  1888,  could  be  allowed  to  go  as  far  as  the  harbor  of  Guanoco  (Guariquen), 
where  there  is  already  built  a  wharf  suitable  for  the  accommodation  of  large  vessels, 
fulfilling  in  each  case  the  formalities  prescribed  by  the  laws  on  the  matter.  This 
permission,  Mr.  Minister,  is  necessary  insomuch  as  large  vessels  can  not  go  as  far  as 
Cano  Colorado,  nor  are  they  used  to  doing  so,  where  is  situate  the  marine  custom- 
house, and  the  difficulties  that  exist  in  that  place  are  many  and  such  as  can  not  be 
surmounted,  for  such  ships  to  go  to  take  in  their  cargo,  on  account  of  the  distance  of 
the  custom-house  from  the  navigable  cafios  and  also  by  reason  of  the  enormous  dis- 
tance of  the  anchorage  of  this  sort  of  vessels,  and  even  for  smaller  vessels  which  can 
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not  either  anchor  in  Cafio  Colorado.  All  these  troubles  that  must  be  got  over  and  of 
which  the  Federal  Executive  already  knows,  lead  me  to  expect  the  prompt  dispatch 
of  this  my  petition,  since  the  cargo  of  asphalt  is  ready  at  Guanoco,  since  a  few  weeks, 
and  we  expect  that  the  first  vessel  will  arrive  for  account  of  the  company  at  any 
moment.  Furthermore,  Mr.  Minister,  taking  into  consideration  the  distance  from 
here  to  Carlo  Colorado,  I  beg  that  you  would  ask  the  minister  of  finance  to  transmit 
the  permission  that  I  solicit,  by  telegraph.  I  implore  justice,  at  Caracas,  September 
24,  1891.  Guillermo  Ramirez.  Again:  To  further  strengthen  what  I  have  said 
above,  permit  me  to  call  your  attention  to  the  paragraph  of  the  report  of  the 
custom-house  of  Cano  Colorado  which  refers  the  New  York  and  Bermudez  Company, 
and  which  is  found  in  the  memoria  presented  by  the  minister  of  finance  to  the  legis- 
lative federal  body,  in  the  present  year.     Dated  as  above.     Ramirez. 

(United  States  of  Venezuela.    Ministry  of  Fomento.    Department  of  Territorial  Riches.    No.  1002. 

Caracas.  October  14,  1891.] 

Citizen  Minister  of  Finance:  In  accordance. with  what  was  decided  yesterday  in 
cabinet,  I  have  the  honor  to  inclose  the  petition  in  which  Mr.  A.  H.  Carner,  secretary 
of  the  New  York  and  Bermudez  Company,  begs  that  the  vessels  of  said  company  that 
may  be  destined  for  taking  the  asphalt  that  they  exploit  and  which  was  granted  them 
by  the  National  Executive  on  December,  1888,  be  allowed  to  go  as  far  as  Guanoco 
(Guariquen)  Amengual. 

Citizen  Minister  of  Finance:  The  undersigned,  sufficiently  authorized  by  Mr.  A.  H. 
Carner,  secretary  of  the  New  York  and  Bermudez  Company,  before  you,  with  all  re- 
spect, say  as  follows:  The  British  schooner  Carrie  Easter,  of  154  tons  burden,  Captain 
Minnis.  should  have  arrived  at  Cafio  Colorado,  to  load  for  asphalt  of  the  said  company, 
and  has  not  been  able  to  do  so  in  the  same  port,  on  account  of  the  great  number  of 
difficulties  there  are  in  that  locality,  and  there  being  a  good  landing  place  at  Guanoco, 
where  the  mines  are  situated,  I  come  to  beg  you  to  grant  to  the  New  York  and  Ber- 
mudez Company  permission  to  the  effect  that  the  British  schooner  Carrie  Easter  may 
go  as  far  as  Guanoco  to  take  in  her  cargo,  fulfilling  previously  the  legal  regulations. 
And  the  distance  between  this  capital  and  Guanoco  being  so  great,  I  beg  also  that 
this  permission  be  transmitted  by  telegraph.  I  implore  justice,  at  Caracas,  October 
19,  1891      Guillermo  Ramirez. 

[Ministry  of  Finance.    Department  of  custom-houses.    No.  1610.    Caracas,  October  20,  1891.] 

Citizen  Minister  of  Fomento:  I  have  the  honor  to  return  to  that  ministry,  as  a  matter 
for  you  to  decide,  the  petition  of  Mr.  Carner,  secretary  of  the  New  York  and  Bermudez 
Company,  which  you  were  pleased  to  inclose  in  your  communication  to  me,  dated  14th 
instant,  and  numbered  1002,  in  which  petition  he  begs  that  the  large  vessels  that  go  to 
Cano  Colorado  to  load  the  asphalt  that  they  exploit  in  virtue  of  the  concession  that  was 
granted  them,  be  allowed  to  go  as  far  as  the  nonofficial  port  of  Guanoco  (Guariquen),  to 
take  in  the  said  cargo.  This  ministry  does  not  see  any  difficulty  in  the  way  of  granting 
this  petition,  provided  the  following  formalities  be  fulfilled,  according  to  article  13  of 
the  Law  XVII  of  the  Law  of  Finance:  1,  That  in  each  case  the  permission  be  pre- 
viously asked  for  from  the  Government,  expressing  the  name  of  the  vessel  that  is  going 
to  take  in  the  cargo  and  provided  this  vessel  comes  in  ballast;  2,  that  the  company 
give  bail,  also  previously  and  to  the  satisfaction  of  the  Government,  to  the  director 
of  customs  at  Cano  Colorado,  to  respond  for  the  good  behavior  of  the  vessel  and  with 
the*  condition  that  this  must  go  to  the  custom-house  of  Cano  Colorado  after  having 
taken  in  her  cargo,  to  be  dispatched  thence  legally  to  her  destination;  and  all  the 
expenses  that  this  operation  may  cause  must  be  for  account  of  the  company;  and  3, 
that  in  each  case  the  parties  interested  must  make  their  petition  to  the  ministry  of 
fomento,  through  which  their  concession  was  granted,  so  that  said  ministry  may 
order  that  of  finance,  which  in  its  turn  will  transmit  the  necessary  orders  to  the  custom- 
house at  Cano  Colorado.  To  this  end  I  also  inclose  a  petition  made  to  this  ministry 
by  Citizen  Guillermo  Ramirez,  as  agent  of  the  same  gentleman,  secretary  of  the  com- 
pany, Mr.  Carner,  asking  for  permission  to  ship  asphalt  at  Guanoco.  God  and  the 
Federation.     Vicente  Coronado. 

Citizen  Minister  of  Fomento:  Guillermo  Ramirez,  in  representation  of  Mr.  A.  H. 
Carner,  secretary  of  the  New  York  and  Bermudez  Company,  before  you  with  all  respect 
say  as  follows:  The  company  having  an  urgent  need  of  exporting  a  cargo  of  asphalt, 
already  in  the  port  of  Guanoco  (Guariquen)  and  coming  from  its  mines,  in  virtue  of 
the  concession  to  them  granted  by  the  Government  in  December,  1888,  and  the  diffi- 
culties for  the  loading  of  large  vessels  in  Cafio  Colorado  being  very  great  and  well 
known,  I  come  to  beg  you,  Mr.  Minister,  to  grant  permission  to  the  British  schooner 
Carrie  Easter,  of  154  tons  burden,  Captain  Minnis,  and  which  coming  in  ballast  from 
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Trinidad  must  have  already  arrived  at  Cafio  Colorado,  so  that  she  may  be  allowed 
to  go  as  far  as  Guanoco,  there  to  take  in  a  cargo  of  some  16,000  kilos  of  asphalt,  the 
company  being  disposed  to  fulfill  the  formalities  set  forth  by  Law  XVII,  article  13, 
and  other  legal  dispositions.  I  beg  likewise  that,  taking  into  consideration  the  dis- 
tance to  Guanoco  and  Cafio  Colorado,  that  permission  be  transmitted  by  telegraph. 
I  implore  justice,  at  Caracas,  October  22,  1891.    Guillermo  Ramirez 

Citizen  Minister  of  Fomento:  The  undersigned,  in  the  name  of  the  New  York  and 
Bermudez  Company,  before  you  in  due  form  and  with  all  respect,  say  as  follows: 
The  British  brig  Harry  Steward,  of  243  tons  burden,  will  soon  arrive  at  the  port  of  Cafio 
Colorado,  proceeding  in  ballast  from  the  island  oi  Trinidad;  as  said  vessel  comes  to 
take  in  some  240,000  kilos  of  asphalt  from  the  mine  that  the  company  are  now  exploit- 
ing in  virtue  of  concession  made  them  in  December,  1888,  I  come  to  beg  you  for  the 
necessary  permission,  so  that  the  said  vessel  may  go  as  far  as  the  nonomcial  port  of 
Guanoco,  which  was  constructed  by  the  company,  so  as  to  facilitate  the  shipping  of 
their  produce,  previously  fulfilling  at  the  customs  of  Cafio  Colorado  all  the  rules  set 
forth  by  article  13  of  Law  XVII  of  the  Code  of  Finance,  and  other  laws  in  force.  I  beg 
also  that,  taking  into  consideration  the  distance  from  this  city  to  Cafio  Colorado,  the 
order  be  transmitted  by  telegraph  to  the  director  of  the  custom-house  at  that  port. 
I  implore  justice,  Caracas,  October  26,  1891.    Guillermo  Ramirez. 

[United  States  of  Venezuela.    Ministry  of  fomento.    Department  of  territorial  riches.    No.  1024. 

Caracas,  October  26, 1881.] 

Citizen  Minister  of  Finance:  The  Citizen  Guillermo  Ramirez,  on  behalf  of  A.  H. 
Carner,  secretary  of  the  New  York  and  Bermudez  Company,  says  to  this  ministry, 
under  date  of  22d  inst.,  as  follows:  (Here  is  copied  the  petition.)  And  I  have  the  honor 
to  advise  you  of  it,  so  that  you  may  transmit  your  orders  on  the  matter  to  the  respective 
custom-house.    DandF.    Amengual. 

[United  States  of  Venezuela.    Ministry  of  fomento.    Department  of  territorial  riches.    No.  1031. 

Caracas,  October  30, 1891.] 

Citizen  Minister  of  Finance:  Under  date  26th  instant,  Citizen  Guillermo  Ramirez, 
on  behalf  of  the  New  York  and  Bermudez  Company,  says  as  follows:  (Here  the  peti- 
tion.) And  I  have  the  honor  to  advise  you  of  it,  so  that  you  may  give  orders  on  the 
matter  to  the  respective  custom-house.    Amengual. 

[United  States  of  Venezuela.    Ministry  of  fomento.    Department  of  territorial   riches.    Caracas, 
November  20, 1888.    25  and  30.    Resumen  and  report.] 

The  president  of  the  State  of  Bermudez  forwards  the  documents  relating  to  the 
denunciation  made  by  Mr.  A.  H.  Carner,  secretary  of  the  New  York  and  Bermudez 
Company,  in  the  name  and  on  behalf  of  the  said  company,  of  certain  wild  lands  situate 
in  the  parish  Union,  district  of  Benitez,  section  of  Cumana  of  the  State  of  Bermudez. 
These  lands  are  acquired  by  the  petitioner  in  the  name  of  the  said  company  and  they 
are  to  be  used  for  the  exploitation  of  an  asphalt  mine  which  it  possesses  on  the  same 
lands,  in  conformity  with  articles  10  and  26  of  the  decree  that  regulates  the  mining 
law  now  in  force.  The  director  undersigned  reports:  That  all  the  formalities  that 
regard  wild  lands  have  been,  fulfilled  and  that  the  title  of  property  to  said  lands  may 
be  granted  to  the  New  York  and  Bermudez  Company,  provided  the  value  of  the  lands 
is  paid  by  them  at  the  respective  office.  It  is  noticeable  that  formerly  the  mining  lands 
have  been  purchased  like  culture  lands,  although  there  is  no  law  that  states  expressly 
that  it  must  be  so.  The  lands  of  which  we  are  now  treating  were  valued  by  experts 
as  if  they  were  pasture  lands,  for  as  they  are  swampy  they  are  not  fit  for  agricultural 

?urposes,  according  to  the  report  of  said  experts  and  of  the  surveyor.     Francisco 
imentel,  hijo. 

[United  States  of  Venezuela.  State  of  Bermudez.  Executive  Power.  Administrative  Depart- 
ment.   Barcelona,  October  23, 1888.    Years  25  and  30.    No.  336.] 

Citizen  Minister  of  Fomento,  Caracas,  I  have  the  honor  to  submit  to  the  considera- 
tion of  the  National  Executive,  through  your  respectable  medium,  a  document  con- 
sisting of  ten  folios,  which  contains  the  proceedings  concluded  in  conformity  with  the 
law  of  June  2,  1882,  upon  wild  lands,  in  virtue  of  a  proposition  of  purchase  made  by 
Mr.  A.  H.  Carner,  secretary  of  the  New  York  and  Bermudez  Company,  of  a  mining  land 
situate  in  the  parish  of  Union,  District  Benitez  of  the  Section  of  "Cumana,  State  of 
Bermudez.    God  and  the  Federation.    B.  Rauseo.    Barcelona,  October  8,  1888. 

Citizen  President  of  the  State  of  Bermudez,  City.  I,  A.  H.  Carner,  secretary  of  the 
New  York  and  Bermudez  Company,  a  corporation  organized  under  the  laws  of  the 
State  oi  New  York,  United  States  of  America,  and  whose  work  of  exploitation  is  actu- 
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ally  in  activity  by  virtue  of  a  contract  entered  into  between  the  National  Government 
ana  H.  R.  Hamilton,  under  date  of  September  15, 1883,  and  which  contract  was  trans- 
ferred to  this  company  in  October,  1885,  and  which  transfer  obtained  the  approval  of 
the  Federal  Executive  in  December,  1885,  the  certificates  of  organization  being  all 
deposited  in  the  archives  of  the  ministry  of  fomento  of  the  Republic,  before  you,  in  the 
name  and  on  behalf  of  this  company,  with  all  due  respect,  say  as  follows:  The  company 
having  taken  the  necessary  steps  to  obtain  the  provisory  title  to  certain  asphalt  mines 
situate  in  the  State  of  Bermudez,  on  a  road  constructed  by  the  company  toward  the 
southeast,  for  a  distance  of  20  kilometers  from  Guariquen,  up  to  a  house  belonging  to 
this  company  and  situate  on  this  road,  over  a  little  hill  before  getting  to  a  wooden 
bridge  wnich  leads  to  the  surface  of  the  asphalt  deposit  and  the  boundaries  of  which 
are  by  the  north,  south,  east  and  west  mangrove  swamps,  applies  by  the  present  and 
in  accordance  with  the  decree  on  wild  lands  of  May  24,  1882,  and  with  article  10  of  the 
decree  that  regulates  the  mining  law  of  August  3,  1887,  to  obtain  the  title  of  property 
to  the  wild  lands  that  comprise  the  mines  already  mentioned,  for  the  use  of  exploita- 
tion work.     I  am,  etc.,  A.  H.   Carner,  secretary. 

[Presidency  of  the  State  of  Bermudez.    Administrative  Department,  Barcelona,  October  8, 1888.] 

The  present  petition  was  presented  to-day  at  9  o'clock  a.  m. ;  let  is  so  appear  accord- 
ing to  the  law  in  the  matter.  B.  Rauseo.  The  party  interested,  A.  H.  Carner. 
The  secretary-general,  Ildefonso  Nunez. 

[Presidency  of  the  State  of  Bermudez.    Administrative  Department,  Barcelona,  October  8,  1888.] 

Resolved:  Let  the  foregoing  petition  follow  its  legal  course.  The  petition  in  which 
Mr.  A.  H.  Carner  proposes  to  purchase  from  the  nation  a  parcel  of  land  on  which  are 
situate  some  mines  of  asphalt,  under  the  b  undaries  and  marks  expressed  in  the  Baid 
petition,  which  must  be  published  by  the  party  interested  in  an  official  newspaper, 
m  conformity  with  the  law  on  wild  lands.  To  effect  the  survey  and  make  the  topo- 
graphical plan  of  the  land,  according  to  article  11  of  the  aforesaid  law,  let  the  public 
surveyor,  Citizen  J.  Orsi  de  Mombell  ,  be  appointed;  and  upon  accepting  this  appoint- 
ment, let  him  take  the  legal  oath  before  the  citizen  civil  chief  of  the  district  of  Benitez, 
and  let  him  afterwards  fulfill  the  formalities  prescribed  by  articles  10  and  11  of  the 
law  on  the  matter;  but  he  must  not  make  the  survey  until  such  time  as  the  municipal 
council  of  the  said  district  shall  certify  that  the  lands  proposed  to  be  purchased  are 
not  comprised  in  the  lands  of  any  village,  in  accordance  with  what  is  set  forth  in  the 
resolution  of  the  Executive  of  Ma  30,  J 884.  Let  the  Council  of  Administration  be 
advised  of  this;  let  this  be  communicated  to  whom  it  may  concern  and  published. 
B.  Rauseo.  The  secretary-general,  Ildefonso  Nunez.  At  the  same  time  Mr.  Orsi 
de  Mombello  was  duly  advised.     The  secretary-general,  Ildefonso  Nunez. 

[Presidency  of  the  municipal  council  of  the  district  of  Benitez.    El  Pilar,  October  15, 1888.] 

Presented  to-day,  and  the  technical  engineer  took  the  oath.  Let  this  follow  the 
legal  course.    The  President,  Manuel  L.  Hernandez.     J.  Orsi  de  Mombello,  engineer. 

[Presidency  of  the  municipal  council  of  the  district  of  Benitez.    El  Pilar,  October  15, 1888.] 

In  the  extraordinary  meeting  of  to-day,  15th  irst  nt,  at  8  o'clock  p.  m.,  the  con- 
tents of  this  document  were  considered  which  treat  of  the  denunciation  of  wild 
lands  situate  at  20  kilometers  from  the  village  of  Guariquen,  in  the  jurisdiction  of 
the  parish  Union,  and  a  commission  was  appointed  to  report  to  the  council  whether 
the  said  lands  belong  to  any  village;  the  commission  is  composed  of  Councillors  Jos£ 
M.  Mattei  and  Francisco  Nevarro.    The  President,  Manuel  L.  Hernandez. 

[Presidency  of  the  municipal  council  of  the  district  of  Benitez.    El  Pilar,  October  18, 1888.] 

To-day,  the  18th  instant,  at  6  o'clock  in  the  evening,  the  municipal  having  met, 
the  rep  rt  intrusted  to  Commissioners  Mattei  and  Navarro  was  received,  to  the  effect 
that  th »  land  the  petition  r  wishes  to  purchase  does  not  belong  to  the  lands  of  any 
township.     The  President,  Manuel  Hernandez. 

[Parish  Union.    Quariquen,  October  10, 1888.] 

The  foregoing  ceitifi  ate  having  been  issued  by  the  municipal  council  of  the  dis- 
trict of  Benitez,  I  went  immediately  ov»r  to  the  paris'i  wh  re  are  situate  the  lands 
which  the  secretary  of  the  New  York  ar  i  Bermudez  Company,  Mr.  A.  H.  Carner, 
proposes  to  pur  hase,  to  the  effect  of  ma.  ing  the  survey  and  plans  of  t  e  said  lands, 
in    onformity  with  the  orders  contained  in  the  communication  of  the  secretary- 
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Trinidad  must  have  already  arrived  at  Cafio  Colorado,  so  that  she 
to  go  as  far  as  Guanoco,  there  to  take  in  a  cargo  of  some  16,000  kil< 
company  being  disposed  to  fulfill  the  formalities  set  forth  by  Law 
and  other  legal  dispositions.  I  beg  likewise  that,  taking  into  consi 
tance  to  Guanoco  and  Cafio  Colorado,  that  permission  be  transmit 
I  implore  justice,  at  Caracas,  October  22,  1891.    Guillermo  Rami 

Citizen  Minister  of  Fomento:  The  undersigned,  in  the  name 
Bermudez  Company,  before  you  in  due  form  and  with  all  i 
The  British  brig  Harry  Steward,  of  243  tons  burden,  will  soon 
Colorado,  proceeding  in  ballast  from  the  island  of  Trini<lu«: 
take  in  some  240,000  kilos  of  asphalt  from  the  mine  that  til- 
ing in  virtue  of  concession  made  them  in  December,  1  *>  - 
necessary  permission,  so  that  the  said  vessel  may  go  u- 
Guanoco,  which  was  constructed  by  the  company.  .-<» 
their  produce,  previously  fulfilling  at  the  customs  of  ■ 
forth  by  article  13  of  Law  XVII  of  the  Code  of  Finan<  • 
also  that,  taking  into  consideration  the  distance  fror 
order  be  transmitted  by  telegraph  to  the  director  « 
I  implore  justice,  Caracas,  October  26,  1891.    Guil! 

[United  States  of  Venezuela.    Ministry  of  fomento.    Do- 
Caracas,  October  2fi 

Citizen  Minister  of  Finance:  The  Citizen  Guili<  r 
Carner,  secretary  of  the  New  York  and  Bermudez  i  m:.j 
under  date  of  22d  inst.,  as  follows:  (Here  is  copied  the  petiti-  ■:. . 
to  advise  you  of  it,  so  that  you  may  transmit  your  orders  on  the  maiui 
custom-house.    DandF.    Amengual. 

[United  States  of  Venezuela.    Ministry  of  fomento.    Department  of  territori 

Caracas,  October  30, 1891.] 

Citizen  Minister  of  Finance:  Under  date  26th  instant,  Citizen  Gu 
on  behalf  of  the  New  York  and  Bermudez  Company,  says  as  follows; 
tion.)  And  I  have  the  honor  to  advise  you  of  it,  so  that  you  may  g 
matter  to  the  respective  custom-house.    Amengual. 

[United  States  of  Venezuela.    Ministry  of  fomento.    Department  of  territor 
November  20, 1888.    25  and  30.    Resumen  and  report.] 

The  president  of  the  State  of  Bermudez  forwards  the  documem 
denunciation  made  by  Mr.  A.  H.  Carner,  secretary  of  the  New  Yd 
Company,  in  the  name  and  on  behalf  of  the  said  company,  of  certain 
in  the  parish  Union,  district  of  Benitez,  section  of  Cumana  of  the  St 
These  lands  are  acquired  by  the  petitioner  in  the  name  of  the  said  © 
are  to  be  used  for  the  exploitation  of  an  asphalt  mine  which  it  pan 
lands,  in  conformity  with  articles  10  and  26  of  the  decree  that  rep 
law  now  in  force.  The  director  undersigned  reports:  That  all  tai 
regard  wild  lands  have  been  fulfilled  and  that  the  title  of  property 
be  granted  to  the  New  York  and  Bermudez  Company  provided  the ; 
is  paid  by  them  at  the  respective  office.  1 1  is  noticeable  that  i ontierl) 
have  been  purchased  like  culture  lands,  although  there  is  no  law  tha 
that  it  must  be  so.  The  lands  of  wlii< -h  we  are  now  treating  were  * 
as  if  they  were  pasture  lands,  for  as  they  are  swampy  tbey  are  not ! 

?urposes.  according  to  the  report  of  said  experts  and  of  the  sun 
imentel,  hi  jo. 

[United  States  of  Venezuela.  8tate  of  Bi*rnni4M.  Kuwutlvc  Favor.  A&p 
ment.    Barcelona,  October  23, 1888.    Yeai»  2fi  atul  3Q.    Nt».  S3&] 

Citizen  Minister  of  Fo         o,        icsw,  I  have  the  lumcnr  to  mi> 
tion  of  the  National  B:     ■     ire.       ough  your  rovpwiabk'  mV 
sisting  of  ten  folios,  wh*«* 
law  of  June  2. 1882.  ud 
Mr.  A.  H.  C 
situate  in  tu* 
Bermudez.    Gvu 

Citizen  Pi 
New  York      i 
State  of  New  /&»,  « 


* 
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[New  York  and  Bermudez  Company,  11  Broadway,  New  York.] 

Port  op  Spain, 
Trinidad,  B.  W.  /.,  March  31,  1900. 
Citizen  Minister  of  Fomento : 

The  undersigned,  in  his  capacity  as  director  of  the  New  York  and  Bermudez  Com- 
pany, residing  in  Port  of  Spam  (British  island  of  Trinidad),  with  due  respect  says  as 
follows: 

After  over  fifteen  years  of  quiet  enjoyment  of  the  rights  acquired  by  the  company 
which  I  represent,  by  transfer  in  accordance  with  the  authorization  of  the  Govern- 
ment of  Venezuela,  made  by  Mr.  Horatio  R.  Hamilton,  of  the  contract  entered  into 
with  the  National  Executive  of  the  Republic,  under  date  of  September  15, 1883,  and 
approved  of  by  the  National  Congress  on  the  6th  of  June,  1884,  and  notwithstanding 
the  large  amount  of  capital  brought  into  Venezuela  and  the  large  amount  of  duties  that 
the  company  has  paid  to  the  Government,  as  shown  by  the  statistics  of  the  proper 
departments,  by  the  various  reports  made  upon  the  subject  and,  lastly,  also  by  judicial 
proofs  produced  in  court,  there  has  been  an  attempt  to  curtail  the  rights  of  the  said 
company  by  invading  the  territory  in  which  it  has  been  carrying  on  its  industry,  with 
special  benefit  to  the  country  on  account  of  the  heavy  capital  invested.  On  behalf  of 
the  company  which  I  represent  I  have  appealed  to  tne  Government  for  the  protection 
necessary  to  insure  its  rights  and  have  also  gone  to  a  trial  before  the  high  federal  court, 
when  the  National  Executive,  taken  by  surprise,  had  issued  a  resolution  under  date  of 
4th  of  January,  1898,  annulling  the  contract  of  which  the  New  York  and  Bermudez 
Company  is  assignee,  and  the  rights  of  the  company  were  made  clear  by  that  high  court, 
in  the  luminous  sentence  rendered  on  the  23d  of  August,  1898,  by  the  chamber  of  last 
and  only  instance  of  the  high  federal  court,  in  which  sentence  the  resolution  issued  by 
he  National  Executive  was  declared  null  and  void,  in  a  way  that  admits  of  no  con- 
roversy,  on  account  of  the  legal  doctrines  on  which  it  is  based,  and,  consequently, 
the  company  was  left  in  quiet  possession  of  its  rights,  as  a  result  of  the  judicial  con- 
troversy, so  that  it  was  clearly  established  that  the  legal  force  of  the  contract  owned 
by  the  New  York  and  Bermuaez  Company  admits  of  no  discussion  and  until  then  had 
never  been  disputed,  the  company  having  carried  out  all  its  obligations  and  maintained 
its  concessions  in  a  permanent  state  of  industrial  activity,  as  the  National  Government 
knows  through  reports,  official  resolutions,  and  statistics.  It  was  also  shown  that  the 
interests  of  the  company  were  threatened  by  other  parties  interested  that,  not  con- 
sidering the  validity  of  the  titles  of  the  company,  nor  the  prejudice  occasioned  to 
Venezuela  and  to  other  capital  brought  into  the  country  for  this  kind  of  enterprise, 
and  which  is  kept  in  fear  on  account  of  the  troubles  it  is  exposed  to,  obliged  the  com- 
pany to  fight  for  its  rights  before  the  courts  of  the  Republic  and  to  suspend  its  work  for 
some  months,  with  great  loss  to  its  interests,  a  loss  that  was  not  then  taken  into  con- 
sideration, the  rights  of  the  company  having  been  amply  insured  by  the  sentence  of  the 
high  court  of  the  Republic. 

To-day,  Citizen  Minister,  I  take  the  liberty  of  again  calling  your  attention  to  denounce 
the  fact  that  the  same  business  intrigues  are  again  brought  to  bear  upon  the  Company 
which  I  represent,  since  Mr.  Sullivan,  accompanied  by  an  engineer,  has  presented 
himself  on  the  territory  of  the  property  of  the  company  making  explorations,  and  say- 
ing that  he  was  sufficiently  authorized  to  that  effect,  and  with  the  purpose,  certainly, 
of  denouncing  the  mines  that  the  company  has  legally  acquired,  in  the  same  manner 
as  formerly,  when  it  was  necessary  to  bring  the  matter  before  the  high  federal  court, 
since,  at  that  time,  a  concession  had  been  granted  of  a  mine  called  "Felicidad," 
which  is  in  reality  a  part  of  the  asphalt  lease  which  the  company  has  been,  and  is 
still,  exploiting,  and  paying  punctually  to  the  Government  the  export  dues  men- 
tioned in  the  original  contract.  With  the  exploration  made  by  Mr.  Sullivan,  already 
referred  to,  the  same  old  proceedings  are  again  initiated,  and  so  I  apply  to  the  Gov- 
ernment, through  your  honorable  agency,  begging  it,  in  the  name  of  the  company 
which  I  represent,  for  the  necessary  protection  for  our  rights  and  interests,  and 
announcing  to  the  Government  that,  by  the  same  system  formerly  used,  it  is  intended 
to  cause  prejudice  to  the  company,  be  it  by  taking  away  a  part  of  its  properties,  or 
by  obliging  it  to  stand  another  lawsuit,  all  of  which  would  mean  large  losses  to  the 
company  and  want  of  stability  for  the  capital  that  it  has  invested  in  Venezuela. 

In  view  of  this,  and  confident  of  the  spirit  of  justice  of  the  Supreme  Magistrate  of 
the  Republic,  I  beg  the  honorable  minister  to  take  the  necessary  steps  so  that  the 
authorities  of  the  district  Benitez,  of  the  present  State  of  Cumana,  may  be  advised  of 
the  spoliation  which  threatens  the  company  which  I  represent. 

It  is  justice  that  I  beg  for,  in  Port  of  Spain,  British  Island  of  Trinidad,  on  the  31st 
of  March,  1900.  , 

A.  H.  Carner,  Managing  Director. 
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general  of  the  State  of  Bermudez,  No.  305,  dated  October  8,  1888,  and  also  in  con- 
formity with  articles  10  and  11  of  the  law  of  wild  lands.  J.  Orsi  de  Mombello, 
engineer  of  the  Republic. 

[Barcelona,  October  23,  1888.] 

In  conformity  with  the  anterior  communication,  I  have  the  pleasure  to  inclose  the 
topographic  plan  of  the  lands,  which  are  situate  at  a  height  of  180  meters  over  sea 
level  and  the  climate  of  which  is  generally  healthy  in  consequence;  they  are  not  adapted 
for  agricultural  nor  for  breeding  purposes,  as  they  are  swampy.  Orei  de  Mombello, 
civil  engineer  of  the  Republic.  There  is  an  ''Official  Gazette"  of  the  State  of  Ber- 
mudez, No.  78,  of  October  12,  1888. 

I  Presidency  of  the  State  of  Bermudez.    Administrative  department.    Barcelona,  October  23, 1888.] 

The  survey  of  the  lands  which  Mr.  A.  H.  Carner,  secretary  of  the  New  York  and  Ber- 
mudez Company,  proposes  to  purchase,  having  been  effected,  lands  these  situate  in 
the  parish  of  Union,  of  the  district  of  Benitez,  in  the  section  Cumana  of  this  State, 
there  being  also  a  report  from  the  president  of  the  council  of  the  said  district,  as  well 
as  a  topographic  plan  and  another  report  made  by  the  surveyor;  and  here  being  present 
in  this  office  Mr.  A.  H.  Carner,  it  was  proceeded  to  appoint  experts  for  the  valuation  of 
the  said  lands,  according  to  law;  on  the  part  of  the  Government,  the  citizen  Manuel 
Silva  Medina  was  appointed,  and  on  that  of  the  interested  party  the  citizen  Moses 
Salas  was  also  appointed;  let  these  experts  be  notified,  and  should  they  accept  the 
appointment,  let  them  appear  before  this  presidency  to  take  the  legal  oath  and 
appoint  a  third  expert,  who  shall  decide  in  case  of  dispute.  The  President,  B .  Rauseo. 
Tne  Secretary-General,  Ildefonso  Nufiez.  At  the  same  time  the  citizens  Manuel 
Silva  Medina  and  Moses  Salas  were* notified  of  their  appointment  as  experts.  The 
Secretary-General,  Ildefonso  Nunez.  On  the  same  day,  they  appeared  before  the 
Office  of  the  Executive  power  of  the  State  and  declared  that  they  were  willing  to 
accept  the  appointment  as  experts,  and  being  duly  sworn,  they  took  charge  of  the  docu- 
ments and  sign.  The  President  of  the  State,  B.  Rauseo.  Expert  Manue  Silva 
Medina.     Expert  Moses  Salas.     The  Secretary-General,  Ildefonso  Nunez. 

On  the  23d  of  October  of  the  same  year  the  citizens  Manuel  Silva  Medina  and 
Moses  Salas,  who  have  been  appointed  as  experts  for  the  valuation  of  the  land  which 
Mr.  A.  H.  Carner  wishes  to  purchase,  land  this  situate  in  the  parish  of  Union,  in  the 
jurisdiction  of  the  village  of  Guariquen, district  of  Benitez,  of  the  section  of  Cumana; 
in  compliance  with  our  orders,  we  met  on  the  said  day  and  appointed  as  a  third 
expert  the  citizen  Tomas  Apiz,  who  accepted  that  appointment  and  took  the  neces- 
sary oath.  We  proceeded  to  value  the  land,  and  as  this  is  swampy,  and  consequently 
not  fit  for  the  breeding  of  cattle  nor  for  agricultural  purposes,  as  set  forth  in  the 
report  of  Surveyor  Orei  de  Mombello,  we  have  agreed  upon  fixing  as  value  of  this 
land  the  sum  of  3,792  bolivars,  which  is  at  the  rate  of  79  centimals  of  bolivar  per 
hectare,  or  of  2,000  bolivars  per  square  league.  Moses  Salas.  Manual  Silva  Medina. 
Carlos  F.  Apiz. 

[Presidency  of  the  State  of  Bermudez.    Administrative  department.    Barcelona.  October  23.  1888.] 

Resolved,  All  the  formalities  for  the  acquisition  of  wild  lands  having  been  com- 
plied with  according  to  the  law  of  June  2,  1882,  these  seeming  to  be  in  order,  having 
also  published  the  petition  of  Mr.  A.  H.  Carner,  in  which  he  proposes  to  purchase  a 
parcel  of  wild  land  situate  in  Guariquen,  in  the  jurisdiction  of  the  parish  of  Union, 
of  the  district  of  Benitez,  of  the  section  of  Cumana,  and  there  having  been  no  oppo- 
sition, this  is  approved  in  what  refers  to  the  government  of  this  State,  and  it  is  agreed 
to  recommend  favorably  this  proposition  and  to  forward  these  documents  to  the 
National  Executive,  through  the  citizen  minister  of  fomento,  for  the  adjudication 
and  concession  of  the  title  of  property  to  the  interested  party.  The  President,  B. 
Rauseo.     The  Secretary-General,  Ildefonso  Nufiez. 

On  the  23d  instant  these  documents  are  closed;  they  consist  of  10  folios  and  are  for- 
warded to  the  National  Executive,  through  the  respectable  medium  of  the  citizen 
minister  of  fomento.     The  Secretary-General,  Ildefonso  Nufiez. 

(United  States  of  Venezuela.    Ministry  of  fomento.    Department  of  territorial  riches.    Caracas,  Sep- 
tember 11.  1888.] 

Citizen  President  of  the  Federal  Council: 

Mr.  A.  H.  Carner,  secretary  of  the  New  York  and  Beimudez  Company,  in  the 
name  and  on  behalf  of  the  said  company,  having  fulfilled  all  the  formalities  pre- 
scribed by  the  law  of  wild  lands  and  by  the  decree  that  regulates  the  law  of  mines 
in  force,  in  what  refers  to  the  denunciation  of  1  league  and  54  centesimal*  of  wild 
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lands  for  use  in  the  exploitation  of  the  asphalt  mine  therein  contained,  situate  in  the 
parish  Union  of  the  district  of  Benitez,  section  Cumana,  of  the  State  of  Bermudez, 
the  President  of  the  Republic  has  decided  that  the  corresponding  title  of  adjudication 
be  granted,  and  so  as  to  be  able  to  issue  the  decree,  I  have  the  honor  to  solicit  the 
vote  of  the  high  body  over  which  you  preside.  God  and  the  Federation.  Vicente 
Coronado.  Federal  Council.  Approved.  Caracas,  December  11,  1888.  The  Presi- 
dent, S.  Pacheco. 

[United  States  of  Venezuela.    Ministry  of  fomento.    Department  of  territorial  riches.    No.  602.    Car- 
acas, December  12,  1888.    25  and  30.] 

Citizen  Minister  of  Public  Credit: 

Please  order  the  commission  of  public  credit  to  receive  from  Mr.  A.  H.  Garner, 
secretary  of  the  New  York  and  Bermudez  Company,  the  sum  of  3,792  bolivars  in 
bonds  of  the  national  consolidated  debt  of  B  I,  or  its  equivalent  in  cash  at  the  rate 
of  the  last  public  sale  of  that  debt,  value  of  the  superficial  lands  of  an  asphalt  mine, 
sold  to  the  New  York  and  Bermudez  Company,  and  situate  in  the  district  of  Benitez, 
section  Cumana,  of  the  State  of  Bermudez.  God  and  the  Federation.  Vicente 
Coronado. 

For  B.  1,403.05.  Received  from  Mr.  A.  H.  Carner,  the  sum  of  1,403  bolivars  and 
5  centimals  in  cash,  equivalent  to  the  sum  of  3,792  bolivars  in  bonds  of  the  national 
consolidated  debt,  for  value  of  wild  lands  of  surface  of  an  asphalt  mine  situate  in 
the  district  of  Benitez,  section  of  Cumana,  of  the  State  of  Bermudez.  Caracas,  Decem- 
ber 14,  1888.  The  Treasurer,  J.  Padilla.  There  is  seal  of  the  National  Treasury 
of  Public  Credit. 

[United  States  of  Venezuela.    Ministry  of  fomento.    Department  of  territorial  riches.    Caracas,  Decem- 
ber 14,  1888.    25  and  30.] 

Resolved.  The  formalities  prescribed  by  the  law  of  wild  lands  and  the  decree  that 
regulates  the  mining  law  in  force  having  been  fulfilled  in  the  denounciation  made  by 
Mr.  A.  H.  Carner,  secretary  of  the  New  York  and  Bermudez  Company,  in  the  name 
and  on  behalf  of  the  said  company,  of  1  square  league  and  54  centesimals  of  wild 
lands  for  the  exploitation  of  the  asphalt  mine  that  he  possesses  in  the  jurisdiction  of 
the  parish  Union,  district  of  Benitez,  section  of  Cumana,  of  the  State  of  Bermudez, 
the  President  of  the  Republic,  with  the  favorable  vote  of  the  Federal  Council,  has 
decided  that  the  corresponding  title  of  adjudication  be  granted.  Let  this  be  com- 
municated and  published.     For  the  Federal  Executive,  Coronado. 

[United  States  of  Venezuela.    Ministry  of  fomento.    Department  of  territorial  riches,  j 

The  formalities  prescribed  by  the  law  of  June  2,  1882,  and  the  decree  regulating  the 
law  of  mines  in  force  having  been  fulfilled,  the  National  Executive,  with  the  favorable 
vote  of  the  Federal  Council,  has  declared  the  adjudication,  on  this  date,  in  favor  of  the 
New  York  and  Bermudez  Company,  represented  by  their  secretary,  Mr.  A.  H.  Carner, 
of  1  square  league  and  54  centesimals  of  wild  lands  that  form  the  surface  of  an  asphalt 
mine  that  the  said  company  own,  the  which  lands  are  acquired  for  the  exploitation 
of  the  said  mine,  situate  in  the  parish  Union,  district  of  Benitez,  section  of  Cumana, 
of  the  State  of  Bermudez,  and  whose  boundaries  are:  By  the  north,  south,  east,  west 
lands  covered  by  mangrove  trees  and  swampy.  The  adjudication  has  been  made  for 
the  sum  of  1,403  bolivars,  in  cash,  or  the  equivalent  of  3,792  bolivars  in  bonds  of  the 
national  consolidated  debt  of  5  per  cent,  which  amount,  Mr.  Carner,  the  secretary  of 
the  company,  has  paid  in  its  name,  at  the  office  of  the  commission  of  public  credit; 
and  the  Government  having  decided  that  the  title  of  property  to  the  said  lands  be 
granted,  the  minister  of  fomento  who  signs  declares  in  the  name  of  the  United  States 
of  Venezuela  that,  by  virtue  of  the  sale  made,  the  dominion  and  property  of  the  said 
lands  is  hereby  transferred  in  favor  of  the  New  York  and  Bermuaez  Company,  with 
the  declaration  expressed  in  articles  6,  7,  and  8  of  the  mentioned  law,  which  by  their 
contents  authorize  the  present  adjudication,  and  the  terms  of  which  articles  must  be 
considered  as  decisive  in  this  matter.  Caracas,  December  14,  1888.  25  and  30. 
Vicente  Coronado.     This  is  a  copy.    The  Director,  Francisco  Pimental,  hijo. 

Citizen  Minister  of  Fomento:  I,  Felix  Montes,  a  lawyer,  before  you  with  all  respect 
say  as  follows:  I  petition  to  you  begging  you  to  give  the  necessary  orders  so  that  the 
director  of  territorial  riches  may  allow  me  to  copy  from  the  respective  documents  a 
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owns  in  Guariquen,  section  Cumana  of  the  State  of  Bermudez.     Definite  title  of  the 
same  and  plan  of  the  said  lands.     Caracas,  August  10,  1897.     Felix  Montes. 

Citizen  Minister  of  Fomento:  Guillermo  Ramirez,  of  over  21  years  of  age  and  at 
present  a  resident  of  La  Guayra,  before  you  with  all  respect,  say  as  follows:  Since  the 
month  of  June,  1891,  at  which  date  I  was  no  longer  a  public  employee,  I  began  to  act 
as  agent  for  the  New  York  and  Bermudez  Company,  whose  business  is  the  exploitation 
of  its  asphalt  mines  of  Guariquen,  parish  of  the  section  of  Cumana,  in  conformity  with 
the  concession  that  was  granted  to  the  company  by  virtue  of  the  contract  entered 
into  with  the  National  Government.  As  I  am  now  in  the  post  of  first  "interventor" 
of  the  custom-house  of  La  Guayra,  through  the  honorable  appointment  made  by  the 
chief  of  the  executive  power,  I  "beg  you  to  please  accept  in  future  any  petition  which 
my  son,  Guillermo  Ramirez  Martel,  may  present  you  in  the  name  of  the  said  com- 
pany, since,  by  reason  of  our  having  been  accused  of  "legalista"  revolutionairee, 
the  petitions  which  I  presented  to  that  ministry  were  left  to  stand  aside,  this  delay 
causing  serious  damages  to  the  company.  The  undersigned  has  no  doubt  that,  given 
the  highness  and  elevated  feelings  of  the  chief  of  the  executive  power,  in  favor  of  the 
progress  and  welfare  of  the  Republic,  this  petition  will  receive  prompt  attention, 
and  the  matters  of  the  New  York  and  Bermudez  Company  that  are  pending  in  that 
ministry  will  be  favorably  decided  on  behalf  of  such  a  progressive  enterprise,  which 
has  already  began  to  yield  good  results  to  the  national  treasury.  I  implore  justice 
at  La  Guayra,  14th  of  December,  1892.  Guillermo  Ramirez.  Received  50  centi- 
mals  of  bolivar  for  stamps.    The  under-treasurer,  Jose  del  Olio. 

At  the  petition  of  the  American  citizen,  Henry  R.  Bean,  and  by  order  of  the  citizen 
minister,  this  new  certified  copy  is  issued  as  well  as  a  certified  copy  of  the  plan  of  the 
New  York  and  Bermudez  Company,  at  Caracas,  September  20,  1900.  Year  90  of  the 
Independence  and  42  of  the  Federation.  Tulio  Perez  Garcia.  (Here  is  a  seal  of  the 
Ministry  of  Fomento.) 


Translation  of  protest . 

Citizen  Civil  Chief  of  the  District  of  Beniiez,  El  Pilar,  via  Carupano: 

The  undersigned  North  American  citizen,  director  of  the  New  York  and  Bermudez 
Company,  before  you  appears  and  says  as  follows: 

By  my  telegram  of  4th  instant,  copy  of  which  I  inclose,  you  will  have  learned  of 
the  opposition,  legal  and  energetic,  that  I  have  presented  to  that  office  under  your 
charge,  for  it  to  take  its  legal  course  with  regard  to  the  denunciation  of  an  asphalt 
mine  said  to  have  been  discovered  by  citizens  Eduardo  Capeechi,  Julio  Figuera,  and 
Antonio  Vincentelli  Santelli,  which,  according  to  the  boundaries  that  they  design, 
and  in  view  of  titles  that  I  possess  as  director  of  the  company,  it  is  evident  that  that 
mine,  which  they  have  named  "  Venezuela"  is  situated  m  mining  lands  of  our  prop- 
erty, situated  in  the  parish,  Union,  village  of  Guariquen,  of  the  section  of  Cumana, 
of  the  State  of  Bermudez,  the  titles  to  which  show  4,800  hectares,  the  largest  part  of 
surface  of  asphalt,  which  was  granted  to  the  New  York  and  Bermudez  Company  by 
the  National  Executive  on  the  7th  of  December,  1888,  in  conformity  with  the  mining 
lawB  of  May  30,  1887,  and  with  the  regulating  decree  of  August  3,  of  same  year,  then 
in  force,  besides  the  ownership  of  the  company  over  the  said  mining  concession, 
they  also  possess  legally  and  in  conformity  with  the  prescriptions  of  the  law  of  June 
2, 1882,  the  dominion  and  property  of  a  league  and  54  centesimals  of  wild  lands  which 
form  the  surface  of  the  asphalt  mine  already  mentioned.  Both  documents  are  regis- 
tered in  the  office  of  the  under  registrar  of  the  district  of  Benitez,  in  El  Pilar,  on  the 
11th  of  December,  1900,  under  Nos.  61  and  62  of  the  first  protocol  corresponding 
to  the  fourth  quarter  of  said  year,  at  folios  100,  101,  and  102  and  back,  there  being 
affixed  the  legal  number  of  stamps. 

By  what  is  already  said  and  in  conformity  with  article  45,  Title  IV,  of  the  Mining 
Code  in  force,  I  formally  call  your  attention  and  protest  once  and  as  many  times  as 
shall  be  necessary  against  any  act  issued  of  that  authority  or  of  any  other  that  may 
affect  or  injure  the  valuable  interests  of  the  North  American  Company,  of  which  I  am 
director,  and  which  are  placed  under  the  care  and  protection  of  the  laws  in  force  in  this 
Republic. 

It  is  justice  that  I  ask  for. 

At  Caracas,  on  the  6th  of  April,  1898. 

A.  H.  Carner, 
Director  of  the  New  York  and  Bermudrz  Company. 
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[New  York  and  Berraudez  Company,  11  Broadway,  New  York.] 

Port  op  Spain, 
Trinidad,  B.  W.  J.,  March  SI,  1900. 
Citizen  Minister  of  Fomento : 

The  undersigned,  in  his  capacity  as  director  of  the  New  York  and  Bermudez  Com- 
pany, residing  in  Port  of  Spam  (British  island  of  Trinidad),  with  due  respect  says  as 
follows: 

After  over  fifteen  years  of  quiet  enjoyment  of  the  rights  acquired  by  the  company 
which  I  represent,  by  transfer  in  accordance  with  the  authorization  of  the  Govern- 
ment of  Venezuela,  made  by  Mr.  Horatio  R.  Hamilton,  of  the  contract  entered  into 
with  the  National  Executive  of  the  Republic,  under  date  of  September  15, 1883,  and 
approved  of  by  the  National  Congress  on  the  6th  of  June,  1884,  and  notwithstanding 
the  large  amount  of  capital  brought  into  Venezuela  and  the  large  amount  of  duties  that 
the  company  has  paid  to  the  Government,  as  shown  by  the  statistics  of  the  proper 
departments,  by  the  various  reports  made  upon  the  subject  and,  lastly,  also  by  judicial 
proofs  produced  in  court,  there  has  been  an  attempt  to  curtail  the  rights  of  the  said 
company  by  invading  the  territory  in  which  it  has  been  carrying  on  its  industry,  with 
special  benefit  to  the  country  on  account  of  the  heavy  capital  invested.  On  behalf  of 
tne  company  which  I  represent  I  have  appealed  to  the  Government  for  the  protection 
necessary  to  insure  its  rights  and  have  also  gone  to  a  trial  before  the  high  federal  court, 
when  the  National  Executive,  taken  by  surprise,  had  issued  a  resolution  under  date  of 
4th  of  January,  1898,  annulling  the  contract  of  which  the  New  York  and  Bermudez 
Company  is  assignee,  and  the  rights  of  the  company  were  made  clear  by  that  high  court, 
in  the  luminous  sentence  rendered  on  the  23d  of  August,  1898,  by  the  chamber  of  last 
and  only  instance  of  the  high  federal  court,  in  which  sentence  the  resolution  issued  by 
he  National  Executive  was  declared  null  and  void,  in  a  way  that  admits  of  no  con- 
roversy,  on  account  of  the  legal  doctrines  on  which  it  is  based,  and,  consequently, 
the  company  was  left  in  quiet  possession  of  its  rights,  as  a  result  of  the  judicial  con- 
troversy, so  that  it  was  clearly  established  that  the  legal  force  of  the  contract  owned 
by  the  New  York  and  Bermudez  Company  admits  of  no  discussion  and  until  then  had 
never  been  disputed,  the  company  having  carried  out  all  its  obligations  and  maintained 
its  concessions  in  a  permanent  state  of  industrial  activity,  as  the  National  Government 
knows  through  reports,  official  resolutions,  and  statistics.  It  was  also  shown  that  the 
interests  of  the  company  were  threatened  by  other  parties  interested  that,  not  con- 
sidering the  validity  of  the  titles  of  the  company,  nor  the  prejudice  occasioned  to 
Venezuela  and  to  other  capital  brought  into  the  country  for  this  kind  of  enterprise, 
and  which  is  kept  in  fear  on  account  of  the  troubles  it  is  exposed  to,  obliged  the  com- 
pany to  fight  for  its  rights  before  the  courts  of  the  Republic  and  to  suspend  its  work  for 
some  months,  with  great  loss  to  its  interests,  a  loss  that  was  not  then  taken  into  con- 
sideration, the  rights  of  the  company  having  been  amply  insured  by  the  sentence  of  the 
high  court  of  the  Republic. 

To-day,  Citizen  Minister,  I  take  the  liberty  of  again  calling  your  attention  to  denounce 
the  fact  that  the  same  business  intrigues  are  again  brought  to  bear  upon  the  Company 
which  I  represent,  since  Mr.  Sullivan,  accompanied  by  an  engineer,  has  presented 
himself  on  the  territory  of  the  property  of  the  company  making  explorations,  and  say- 
ing that  he  was  sufficiently  authorized  to  that  effect,  and  with  the  purpose,  certainly, 
of  denouncing  the  mines  that  the  company  has  legally  acquired,  in  the  same  manner 
as  formerly,  when  it  was  necessary  to  oring  the  matter  before  the  high  federal  court, 
since,  at  that  time,  a  concession  had  been  granted  of  a  mine  called  "Felicidad," 
which  is  in  reality  a  part  of  the  asphalt  lease  which  the  company  has  been,  and  is 
still,  exploiting,  and  paying  punctually  to  the  Government  the  export  dues  men- 
tioned in  the  original  contract.  With  the  exploration  made  by  Mr.  Sullivan,  already 
referred  to,  the  same  old  proceedings  are  again  initiated,  and  so  I  apply  to  the  Gov- 
ernment, through  your  honorable  agency,  begging  it,  in  the  name  of  the  company 
which  I  represent,  for  the  necessary  protection  for  our  rights  and  interests,  ana 
announcing  to  the  Government  that,  by  the  same  system  formerly  used,  it  is  intended 
to  cause  prejudice  to  the  company,  be  it  by  taking  away  a  part  of  its  properties,  or 
by  obliging  it  to  stand  another  lawsuit,  all  of  which  would  mean  large  losses  to  the 
company  and  want  of  stability  for  the  capital  that  it  has  invested  in  Venezuela. 

In  view  of  this,  and  confident  of  the  spirit  of  justice  of  the  Supreme  Magistrate  of 
the  Republic,  I  beg  the  honorable  minister  to  take  the  necessary  steps  so  that  the 
authorities  of  the  district  Benitez,  of  the  present  State  of  Cumana,  may  be  advised  of 
the  spoliation  which  threatens  the  company  which  I  represent. 

It  is  justice  that  I  beg  for,  in  Port  of  Spain,  British  Island  of  Trinidad,  on  the  31st 
of  March,  1900.  ; 

A.  H.  Carner,  Managing  Director. 
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Memorandum  to  the  President  and  ministers,  The  New  York  and  Bermudez  Company. 

The  North  American  Company,  New  York  and  Bermudez,  begs  the  Supreme 
Chief  of  the  Republic  to  take  the  necessary  steps  for  the  protection  of  the  company's 
concessions  and  interests  situated  in  the  Benitez  district  of  the  State  of  Cumana, 
which  are  threatened  to-day  as  some  individuals  are  trying  to  obtain,  by  surprise, 
from  the  National  Executive,  the  grant  of  some  industrial  concessions  within  the  con- 
cessions that  the  Republic  has  granted  and  guaranteed  to  the  company  and  that  it 
holds  legally  since  1883. 

One  of  the  company's  concessions,  as  shown  by  contract  of  said  year  and  approved 
by  National  Congress  of  1884,  is  that  for  the  exclusive  exploitation  during  twenty- 
five  years  of  the  asphalt  deposits  that  exist  in  the  territory  of  the  former  State  of 
Bermudez.  providing  that  a  tax  of  2  bolivars  should  be  paid  on  every  999$  kilograms 
of  asphalt  that  should  be  exported. 

The  principal  works  for  the  exploitation  of  asphalt  which  the  company  owns  is  situ- 
ated in  the  district  of  Benitez  and  is  that  of  the  large  deposit  to  be  seen  between  the 
Cafios  Guanoco  and  Guariquen.  There  is  the  large  industrial  establishment  of  the 
company  and  it  is  there  that  it  has  invested  its  large  capital  and  founded  the  import- 
ant enterprise  which  it  has  kept  in  activity  for  so  many  years,  and  which  gives  the 
Government  monthly  earnings  of  no  small  amount  through  the  custom-house  of  Caflo 
Colorado,  by  the  payment  of  the  export  tax  mentioned  in  the  said  contract  and  by  the 
import  dues  on  tne  food  stuff  necessary  for  the  maintenance  of  over  300  workmen 
employed  by  the  company. 

The  importance  that,  after  seventeen  years  of  active  work,  this  enterprise  has 
attained,  has  raised  the  expectations  of  other  aspirants,  either  National  or  foreign, 
who  wish  to  curtail  the  lawful  rights  of  the  company  over  the  said  asphalt  deposit, 
situated  in  the  district  of  Benitez. 

The  first  claim  of  this  sort  had  apparent  success  in  1897.  when  some  parties  obtained 
a  concession  which  they  called  "La  Fehcidad"  and  which  comprised  a  good  portion 
of  the  asphalt  deposit  that  the  company  has  in  exploitation.  As  this  concession 
could  not  be  valid,  on  account  of  its  evident  collision  with  the  rights  of  the  Company, 
the  intrigue  of  the  intruders  managed  to  obtain,  by  surprise,  from  the  Government  of 
General  Crespo,  a  resolution  which  arbitrarily  declared  as  void  the  concessions  of  the 
Company. 

In  view  of  these  acts  of  spoliation  the  company  gave  an  example  of  the  only  instance 
in  which  foreign  capitalists  did  not,  in  Venezuela  and  with  such  a  basis,  make  an  inter- 
national claim;  on  the  contrary,  the  company,  confident  in  the  justice  of  the  land,  had 
recourse  to  our  local  courts,  demanding  tnat  the  resolution  of  the  executive  should  be 
declared  void.  The  high  federal  court,  by  sentence  of  August  23,  1898,  effectively 
declared  the  nullity  and  voidness  of  said  resolution  and  reestablished  the  company  in 
the  full  possession  of  its  concession. 

At  the  present  time  two  Americans,  Patrick  R.  Quinlan  and  P.  Sullivan,  through 
themselves  or  their  agents  at  Caracas  or  Carupano,  are  placing  new  traps  for  the  com- 
pany to  fall  into  in  a  similar  manner  to  that  formerly  used!  They  have  taken  the 
authorities  of  the  State  of  Cumana  by  surprise,  saying  that  they  were  authorized  by  the 
National  Government  to  carry  out  explorations  in  the  selfsame  deposit  that  the  New 
York  and  Bermudez  Company  is  exploiting  and  to  inquire  in  the  offices  of  the  national 
and  the  State  governments  with  the  purpose  of  establishing  their  new  venture;  and 
what  is  more,  and  causes  natural  alarm  to  the  director  of  the  company,  is  the  fact  that 
the  employees  of  the  company  at  Guanoco,  when  they  tried  to  oppose  the  intruders, 
were  told  by  Sullivan,  in  an  abusive  and  rough  way,  that  the  National  Government, 
through  the  ministers  of  the  interior  and  finance,  had  authorized  himself  and  his  asso- 
ciates to  declare  that  they  should  have  the  help  of  armed  soldiers,  or  even  that  a 
Venezuelan  man-of-war  should  be  sent  to  stop  any  protests  or  opposition. 

This  new  threat  to  the  rights  of  the  company,  the  fact  that  the  authorities  of  the 
State  of  Cumana  have  been  taken  by  surprise  under  the  false  pretense  of  the  support 
of  the  National  Government,  and  the  probable  attempt  to  mislead  the  executive  by  a 
trap  carefully  hidden  from  its  spirit  of  justice,  have  caused  the  director  of  the  company 
to  apply  to  the  supreme  chief  of  the  Republic  for  legal  protection,  for  the  purpose  that 
the  authorities  of  said  State,  to  which  the  district  of  Benitez  belongs,  may  correct 
opportunely  the  irregular  proceedings  of  those  parties  and  their  agents  by  an  assurance 
that  the  legal  concessions  of  the  company  continue  to  be  duly  upheld  by  the  nation. 

Am>kkh  J.  Vksas. 

Caracas,  April  .t.  1900. 

Citizen  Minister  of  Fomento: 

I,  Andres  J.  Vigas.  of  full  age  and  residing  in  this  city,  on  behalf  of  Mr.  A.  Howard 
Carner,  director  of  the  North  American  Company,  "New  York  and  Bermudez  Com- 
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pany,"  as  shown  by  the  annexed  power  of  attorney,  legally  conferred,  and  of  which  a 
certified  copy  may  be  kept  in  this  office,  with  due  respect  say  as  follows: 

I  reproduce  in  all  their  parts  the  denunciations  and  petitions  that,  under  date  March 
31  last,  the  said  director  of  the  New  York  and  Bermudez  Company  addressed,  through 
your  honorable  agency,  to  the  Executive  Power,  begging  for  just  national  protection 
for  the  concessions  and  rights  that  the  Republic  has  guaranteed  to  the  said  company, 
and  by  virtue  of  which  it  has  established  and  has  maintained  in  activity  during  seven- 
teen years  the  industrial  enterprise  known  by  this  name. 

Such  concessions  and  rights — established  by  the  contract  that  has  been  made  a  law 
of  the  Republic  by  legislative  act  of  June  6,  1884,  and  which  have  been  confirmed 
in  all  their  force  and  vigor  by  sentence  of  the  high  federal  court  under  date  August 
23,  1898,  and  have  been  further  strengthened  by  special  and  definite  title  of  property 
to  certain  asphalt  mines  in  the  district  of  Benitez,  State  of  Cumana,  issued  by  the 
National  Executive  on  the  7th  and  14th  of  December,  1888 — said  concessions  and 
rights  could  not  be  curtailed  in  any  way,  unless  the  formal  declaration  made  by  the 
three  high  powers  of  the  Republic  were  ignored,  as  also,  the  express  laws  that  protect 
private  property. 

The  company  on  its  part  has  abided  by  the  conditions  it  had  agreed  to  and  has 
never  failed  to  punctually  fulfill  them,  also  complying  with  all  the  obligations  it  has 
contracted  toward  the  National  Government,  be  it  in  respect  to  optional  concessions 
of  the  original  contract,  or  in  respect  to  its  special  titles  to  mining  property  and  to  waste 
lands,  part  of  the  said  concession.  This  is  easily  proved  by  tne  correspondence  of 
the  company  with  the  Government  during  its  long  life,  since  the  Government  is 
informed  day  by  day  of  all  the  business  transactions  of  the  company,  and  the  Govern- 
ment issues  orders  with  reference  to  these  transactions  and  the  public  treasury  has 
received  important  amounts  derived  from  the  fulfillment  of  the  contract  and  from  the 
special  mining  concessions;  and  the  agent  that  the  company  has  in  Caracas  forwards 
every  month  to  this  ministry,  as  also  to  the  ministry  of  the  treasury,  a  detailed  state- 
ment relating  to  these  transactions,  and  it  is  not  out  of  the  way  to  mention  that  the 
progressive  and  civilizing  results  obtained  through  the  intelligent  efforts  and  the  capi- 
tal invested  by  the  company  in  the  region  that  is  its  center  of  operations  are  evident. 
These  regions,  formerly  unknown,  uninhabited,  and  impenetrable  to  the  human  foot, 
are  now  open  to  active  commerce  and  to  progress  by  means  of  steam  communication 
and  the  canalization  of  the  Canos  Frances,  Guaramche,  Guaranictito,  and  Guanoco, 
which  shortens  by  t^wo  or  three  days  the  distance  from  the  interior  to  the  sea,  and  with 
the  drying  of  swampy  lands  of  vast  area,  now  converted  into  places  suitable  for  agri- 
cultural cultivation  and  for  the  planting  of  extensive  cocoa  estates:  and,  lastly,  with 
the  economical  impulse  given  by  considerable  sums  of  money  circulated  and  the  occu- 
pation given  to  hundreds  of  people  in  the  works  of  the  vast  enterprise. 

If,  then,  the  titles  and  concessions  of  the  company  are  not  to  be  contested  in  law  and 
right,  and  furthermore  the  benefits  that  accrue  to  the  public  treasury  and  to  the  local 
population  by  reason  of  the  fulfillment  of  the  conditions  agreed  to  by  the  company 
are  clear,  it  is  only  just  that  the  National  Government  should  concur,  on  its  part, 
to  strengthen  the  laws  that  guarantee  property  and  to  cause  the  assurance  that  the 
Republic  has  promised  it  in  the  observance  of  mutual  and  equitable  obligations. 

So  that  in  view  of  the  fact  that  there  have  been  addressed  to  the  ministry  under  your 
honorable  charge,  by  third  parties,  some  solicitations  and  petitions  for  the  purpose  of 
obtaining  authorization  of  title  to  exploit  asphalt  mines  on  the  territory  of  the  former 
State  of  Bermudez,  a  concession  exclusively  reserved  to  the  New  York  and  Bermudez 
Company  by  the  concessions  and  titles  that  have  been  granted  to  it  by  the  high  national 
powers,  I  appeal  respectfully  to  you,  begging  you  to  obtain  from  the  National  Execu- 
tive a  resolution  declaring,  in  equity  and  justice,  the  voidness  of  any  such  solicitations 
or  petitions,  if  any  have  been  addressed  to  this  ministry  or  may  in  future  be  so  ad- 
dressed, with  the  purpose  of  obtaining  authorizations  for  the  exploitation  of  asphalt  in 
the  territory  of  the  former  State  of  Bermudez,  and  to  also  declare  null  and  void  such 
petitions  as  may  have  been  granted  or  may  in  future  be  granted,  as  they  would  be  in 
opposition  with  the  exclusive  rights  of  exploitation  owned  by  the  New  York  and 
Bermudez  Company,  by  virtue  of  the  contract  of  which  it  is  concessionnaire  and  of  the 
titles  of  property  issued  by  the  National  Executive  on  the  7th  and  14th  of  December, 
1888. 

Another  petition:  I  beg  respectfully  the  citizen  minister  to  advise,  in  the  same 
manner  and  to  the  same  effect,  the  superior  authorities  of  the  respective  States,  so  that 
they  may  decide  what  is  right. 

It  is  justice  that  I  appeal  for,  in  Caracas,  April  26,  1900.  s 

Andres  J.  Vigas. 
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Citizen  Minister  of  Fomento: 

I,  Andres  J.  Vigas,  of  full  age  and  residing  in  Caracas,  in  the  name  and  on  behalf  of 
Mr.  A.  H.  Carner,  director  of  the  North  American  Company,  "New  York  and  Bermu- 
dez Company,11  have  the  honor  to  address  myself  to  you,  with  all  due  respect,  and 
say  as  follows: 

On  the  26th  of  April  ultimo,  I  addressed  to  this  ministry  a  petition  in  which  I  repro- 
duce the  denunciations  and  petitions  made  to  the  same  ministry  on  the  31st  of  March 
of  the  same  year  by  the  said  director  of  the  New  York  and  Bermudez  Company,  and  I 
appeal  to  the  supreme  government  begging  it  to  take  the  necessary  steps  for  the  pro- 
tection and  guaranty  of  the  legal  rights,  titles,  and  concessions  legally  acquired  in 
Venezuela  by  the  said  company,  ana  which  rights,  titles,  and  concessions  need  the 
positive  protection  of  the  National  Executive,  on  account  of  certain  facts  which  the 
same  company  has  already  brought  to  the  notice  once  and  again,  of  the  proper  Govern- 
ment of  Venezuela. 

I  reproduce  in  all  and  each  of  their  parts  the  former  explanations  and  petitions  of  the 
company,  and  so  that  they  may  act  with  full  legal  force,  1  have  the  honor  to  transmit  to 
this  ministry  the  following  protest  and  opposition  addressed  lately  by  the  director  of 
the  New  York  and  Bermudez  Company  to  the  superior  civil  authority  of  the  district  of 
Benitez,  State  of  Cumana,  where  are  situated  the  mining  properties  of  the  company 
and  center  of  the  industrial  exploitation  that  it  carries  on  since  seventeen  years,  by 
yirtue  of  its  legal  concessions: 

"Citizen  Civil  Chief  of  the  District  of  Benitez.  El  Pilar  (via  Carupano):  I,  the 
undersigned  American  citizen,  director  of  the  New  York  and  Bermudez  Company, 
say  as  follows:  With  regard  to  the  denunciation  of  an  asphalt  mine  said  to  have  been 
discovered  by  Mr.  Sullivan  and  the  citizens  Eduardo  Capecchi,  Julio  Figuera,  and 
Antonio  Vincentelli  Santelli,  and  which,  according  to  its  boundaries  as  shown  and  in 
view  of  the  titles  that  I  possess,  as  director  of  the  company,  it  is  evident  that  said 
mine  is  situated  on  mining  lands  of  our  property,  situated  in  the  parish  Union,  village 
of  Guariquen,  of  the  section  Cumana  of  the  State  of  Bermudez;  said  titles  mention  an 
extension  of  land  of  4,800  hectares,  the  surface  of  which  is  asphalt  for  the  most  part, 
which  was  granted  to  the  New  York  and  Bermudez  Company  by  the  National  Execu- 
tive on  the  7th  of  December,  1888,  in  accordance  with  the  mining  law  of  May  30,  1887, 
and  with  the  decree  that  regulates  the  same,  issued  under  date  3d  of  August  of  same 
year,  in  force  at  that  time.  Besides  the  property  owned  by  the  company  over  the  said 
mining  concession,  it  also  owns  legally  and  in  conformity  with  .the  formalities  pre- 
scribed by  the  law  of  June  2,  1882,  the  dominion  and  property  of  1  square  league  and 
50  centesimals  of  waste  lands  which  form  the  surface  of  the  aforesaid  asphalt  mine. 
Both  documents  are  registered  in  the  lower  registry  office  of  the  district  of  Benitez 
in  El  Pilar  on  the  11th  of  December,  1890,  under  Nos.  61  and  62  of  book  1,  cor- 
responding to  the  fourth  quarter  of  same  year,  on  folios  100,  101,  and  102  and  back, 
over  which  the  legal  stamps  have  been  obliterated.  In  view  of  this,  and  in  conformity 
with  article  45,  title  4,  of  the  Mining  Code  in  force,  I  formally  call  your  attention, 
and  I  protest  once  and  as  many  times  as  may  be  necessary  against  any  acts  of  that  or 
any  other  authority  that  may  affect  or  injure  the  valuable  interests  of  the  North  Ameri- 
can company  of  wnich  I  am  director,  and  which  are  placed  under  the  protection  and 
safeguard  of  the  laws  in  force  in  the  Republic.  It  is  justice  that  I  appeal  for  in 
Guanoco,  April  25,  1900.     (Signed)  A.  H.  Carner,  Director." 

I  so  declare  it  for  the  purpose  of  justice,  at  Caracas.  May  11,  1900. 

Andres  J.  Vigas. 


Mr.  Loomis  to  Secretary  of  State. 

[Telegram.] 

Caracas,  December  >6,  1900. 

(Received  11.40  p.  in.) 
Report  from  New  York  Bermudas  Lake  indicates  probable  attack 
on  its  property  by  pillagers.  Recommend  sending  small  gunboat. 
No  reasonable  doubt  conspiracy  here  to  deprive  this  company  of  lake. 
Definitive  title  to  portion  lake  called  " Venezuela''  mine  granted 
natives;  no  Americans  interested  except  New  York  Bermudas,  from 
whom  it  has  been  illegally  wTested.  It  seems  to  be  clear  case  of  loot- 
ing and  nullifying  vested  American  interests.  Appearance  imposing 
naval  force  will  doubtless  bring  Venezuelan  Government  to  reason. 

Loom  is. 
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Mr.  Loomis  to  Secretary  of  State. 

[Telegram.] 

Caracas,  December  27, 1900. 

(Received  1.20  p.  m.) 
Cables  from  New  York  Bermudas  Lake  indicate  this  company  has 
considerable  armed  force  there. 

Loomis. 


The  Secretary  of  State  to  Minister  Loomis. 

[Telegram.] 

Department  of  State, 
Washington,  December  28, 1900. 
Urgently  request  the  Government  to  stay  all  proceedings  with  refer- 
ence to  possession  of  asphalt  mines  in  possession  of  the  New  York  and 
Bermudez  Company  pending;  investigation  of  rights  of  the  parties. 
This  in  order  to  avert  bloodshed,  which  should  be  avoided,  as  the 
matter  can  be  peacefully  and  justly  investigated  and  determined. 

Hay. 


Mr.  Loomis  to  Mr.  Hay. 

No.  535,  Confidential.]       Legation  of  the  United  States, 

Caracas,  December  29,  1900. 

Sir:  I  have  kept  you  advised  by  cable  of  the  important  happenings 
in  the  controversy  between  the  New  York  and  Bermudez  Company 
and  the  Government  of  Venezuela.  Since  my  dispatch  of  December 
22  there  have  been  no  public  developments  aside  from  the  "  accusing" 
of  the  remaining  portions  of  the  New  York  and  Bermudez  Company's 
pitch  lake  by  Venezuelans. 

Under  the  surface  a  good  deal  has  been  going  on.  The  manager  of 
the  New  York  and  Bermudez  Company,  Mr.  A.  II.  Carner,  has 
informed  me  very  fully  respecting  a  number  of  interviews  which  have 
taken  place  between  himself  and  representatives  who  profess  to  have 
come  to  him  with  the  sanction  and  under  the  instruction  of  General 
Castro.  Mr.  Carner  first,  after  much  beating  about  the  bush,  and  the 
employment   of  intermediaries,   was  approached  by  the  attorney- 

feneral  of  Venezuela.  This  official  talked  rather  vaguelj  in  the 
eginning,  but  finally  stated  that  he  wanted  to  arrange  to  bring  about 
a  settlement  that  would  be  satisfactory  to  the  New  York  and  Bermu- 
dez Company.  "  There  is  only  one  man  who  can  do  that,"  said  Mr. 
Carner.  il  Do  you  represent  him  V  After  some  hesitancy  the  official 
admitted  that  he  did  and  stated  that  he  was  empowered  to  discuss 
terms.  He  also  volunteered  the  information  that  General  Castro  has 
a  one-third  interest  in  the  Venezuela  mine,  one  of  the  two  mines  set 
apart  from  the  Bermudez  pitch  lake  by  the  Executive  decree  of 
December  10.  The  Venezuela  mine  is  by  far  the  larger  of  the  two 
mines,  and  it  was  given  entirely  to  Venezuelans.  No  foreigner  claims 
any  right  or  ownership  in  this  property.     In  the  case  of  the  other 
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mine,  La  Felicidad,  the  titles  in  dispute  were  granted  first  to  Vene- 
zuelans by  this  Government  and  subsequently  acquired  by  Americans 
with  full  knowledge  of  the  cloud  upon  them  and  of  the  status  and 
claims  of  the  New  Y  ork  and  Bermudez  Company  in  the  matter. 

Yesterday,  December  28,  Mr.  Fabricie  Conde,  a  former  minister  of 
finance,  and  a  man  who  I  know  has  close  confidential  relations  with 
General  Castro,  sought  an  interview  with  the  representative  of  the 
New  York  and  Bermudez  Company,  with  whom  he  is  well  acquainted. 
Mr.  Code  hand  previously  had  a  talk  with  Mr.  Carner.  Mr.  Conde, 
after  pledging  the  agent  of  the  company  to  secrecy  and  particularly 
cautioning  him  that  under  no  circumstances  was  thfc  American 
minister  or  the  United  States  Government  to  be  given  an  inkling  of 
what  he  had  to  say,  declared  that  he  had  come  with  a  definite  propo- 
sition from  General  Castro.  He  said  that  they  were  perfectly  aware 
of  the  great  value  of  the  pitch  lake  which  nad  been  taken  away 
from  the  New  York  and  Bermudez  Company;  that  they  had  no  ill 
feeling  against  the  company  and  that  they  were  disposed  to  help  it. 
"What/said  the  agent,  after  considerable  fencing,  "do  you  pro- 
pose?" "Well,"  said  Conde,  "I  am  authorized  by  General  Castro  to 
say  that  the  lake  will  be  restored,  and  any  sort  of  decree  that  Mr. 
Carner  wants  to  confirm  his  title  and  rights  will  be  procured  by  us 
from  the  supreme  court,  which,  of  course,  we  control."  "What  is 
thQ  consideration  that  would  be  expected,"  was  asked  of  Mr.  Conde. 
"Four  hundred  thousand  dollars,"  said  he.  A  guaranty  that  this 
money  would  be  promptly  paid  would  be  required.  He  also  said 
that  in  addition  to  this  sum  a  commission  of  $50,000  for  himself 
would  be  expected.  He  admitted,  in  closing  the  interview,  that  if 
cash  were  offered  a  smaller  sum  might  be  agreed  to  by  General  Castro. 
He  again  warned  the  agent  that  nothing  could  be  done  about  arrang- 
ing tne  matter  if  the  American  legation  was  not  kept  wholly  in  the 
dark  respecting  the  proposed  settlement.  The  agent  repeated  the 
story  to  Mr.  Carner,  who  told  it  to  me  in  detail. 

In  my  mind  there  is  no  doubt  of  the  existence  of  a  conspiracy  here 
to  "squeeze,  plunder,  and  loot"  the  New  York  and  Bermudez  As- 
phalt Company.  The  indications  are  very  numerous  and  very  plain. 
The  impression  is  widely  current  that  this  is  an  extremely  rich  cor- 
poration and  that  its  pitch  lake  is  enormously  valuable.  There  is  a 
small,  well-organized  coterie  of  adventurers  here  who  are  always  on 
the  lookout  for  plunder  and  there  are  clever  men  among  them.  I 
think  the  plan  to  fleece  the  New  York  and  Bermudez  Company 
originated  with  them  and  that  they  brought  others  into  it  who  could 
give  it  effect. 

I  do  not  know  what  opinion  the  Department  may  reach  after  an 
examination  of  the  maps  and  documents  and  the  official  record 
which  I  have  submitted,  and  I  do  not  desire  in  any  way  to  influence 
that  decision.  I  have  reported  rather  fully  the  happenings  here  in 
order  that  the  Department  might  understand  as  clearly  as  possible 
the  inside  history  of  the  matter  in  question.  The  public  record 
does  not  tell  many  things  that  it  is  of  vital  importance  to  know. 

Mr.  Conde's  offer  to  obtain,  for  money,  from  the  supreme  court 
any  sort  of  decree,  ruling,  verdict,  or  finding  that  the  New  York 
and  Bermudez  Company  might  desire  indicates  the  character  and 
quality  of  the  justice  which  may  be  expected  if  the  company  were 
to  take  the  case  before  the  tribunals  of  the  countrv  on  its  merits. 
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If  an  injustice  has  been  done  the  New  York  and  Bermudez  Com- 
pany by  the  Venezuelan  Government  and  the  company  is  not  pro- 
tected in  its  rights  and  holdings  in  an  emphatic,  vigorous  way,  the 
result  can  not  fail  to  be  most  unfortunate,  not  only  now,  but  for  many 
years  to  come. 

******* 

No  minister  to  this  country  has  been  or  is  more  disposed  to  regard 
it  with  a  higher  degree  of  friendly  favor  than  myselr.  I  have  been 
at  pains  to  speak  well  and  hopefullv  of  it,  and  have  written  reports 
about  its  natural  resources  and  its  business  possibilities.  My  whole 
course,  both  in  an  official  and  private  way,  since  I  came  here  has 
been  one  of  active  friendliness.  Therefore  it  is  with  real  regret  that 
candor  compels  me  to  say  that  within  the  last  six  months  I  have 
slowly  reached  the  firm  conviction  that  there  is  here  in  official  circles 
a  growing  tendency  to  look  lightly  upon  the  Government's  inter- 
national responsibilities  and  obligations.  Either  this  is  the  case  or 
there  is  a  state  of  ignorance  respecting  the  duties  and  responsibilities 
of  an  independent  government  which  reaches  a  magnitude  almost 
incredible. 

We  see  this  attitude  of  indifference  and  recklessness  reflected  in 
the  words  and  deeds  of  minor  officials  and  in  many  parts  of  the 
country,  and  by  this  very  mail  I  am  sending  reports  of  an  outrage 
upon  two  Americans  of  good  standing  that  serves  to  illustrate  my 
point. 

If  the   Department  is  convinced   that  there  is  a  conspiracy  to 

E  hinder  the  rsew  York  and  Bermudez  Company  and  thinks  that  it 
as  been  treated  with  gross  injustice,  I  think  it  will  be  necessary  to 
demand  in  a  very  vigorous  manner  that  the  company  should  be 
restored  to  all  of  its  rights  and  privileges  of  which  it  has  been  deprived, 
and  that  this  demand  should  be  coupled  with  a  plain  intimation  that 
if  it  is  not  complied  with  a  gunboat  will  be  sent  to  place  and  keep 
the  company  in  possession,  or  that  the  custom-houses  of  La  Guaira 
and  Puerto  Cabello  will  be  held  till  the  demands  of  the  United  States 
Government  are  satisfied.  The  plain  disposition  here  is  to  take 
advantage  of  the  smallness  and  weakness  of  Venezuela  for  the  pur- 
pose of  imposing  upon  the  good  nature  and  infringing:  upon  the  rights 
of  more  powerful  nations.  I  think  this  tendency  should  be  sharply 
checked. 

I  have,  etc.,  Francis  B.  Loomis. 


Mr.  Loomis  to  Secretary,  of  State. 

[Telegram.] 

Caracas,  January  2,  1901. 

(Received  9.30  a.  m.) 
Have  received  advice  of  serious  trouble  impending  at  New  York- 
Bermudez  Lake.     The  Venezuelan  Government  unnecessarily  delay- 
ing answer  to  your  urgent  request. 

Loomis. 
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The  Secretary  of  State  to  Minister  Loomis. 

[Telegram.] 

Department  of  State, 

Washington,  January  4,  1901. 
Peremptorily  demand  stay  of  all  executive  proceedings  with 
reference  to  asphalt  mines  claimed  by  New  York-Bermudez  Company 
and  that  the  company  be  protected  in  its  peaceful  possession  until  all 
questions  at  issue  and  any  conflicting  claims  can  be  fully  investigated 
and  considered  by  this  Government.  You  may  furnish  the  Vene- 
zuelan Government  a  paraphrased  copy  of  this  cablegram. 

Hay. 


Mr.  Loomis  to  Secretary  of  State. 

[Telegram.] 

Caracas,  January  4,  1901. 

(Received  10  a.  m.) 
The  request  of   the   Department  for  stay  of  proceedings,    with 
reference  to  possession  of  the  asphalt  mines  held  by  New  York- 
Bermudez  Company,  is  refused  by  the  Government  of  Venezuela. 

Loomis. 


Mr.  Loomis  to  Secretary  of  State. 

[Telegram.  J 

Caracas,  January  11,  1901, 

(Received  9.20  a.  m.). 
Referring  to  the  peremptory  demand  of  the  Department  for  a 
stay  of  proceedings  in  the  New  York  Bermudez  case,  the  Govern- 
ment of  Venezuela  repeats  its  former  refusals,  declaring  that,  all 
action  having  been  in  accordance  with  the  laws,  Chief  Executive 
sees  no  way  of  interfering  or  providing  for  investigation  save  in  the 
tribunals.     Refusal  of  Venezuela  covers  both  points  in  your  demand. 

Loomis. 


The  Acting  Secretary  of  State  to  Minister  Loontis. 

[Telegram.] 

Department  of  State, 

Washington,  January  12,  1901. 
The  Government  of  the  United  States  solemnly  protests  against 
any  proceedings  by  the  Venezuelan  Government  to  dispossess  Amer- 
ican citizens  of  their  property  without  due  process  or  law,  as  it  is 
informed  may  be  done  in  the  case  of  the  New  York  Bermudez  Com- 
pany in  respect  of  asphalt  mines  claimed  by  it,  and  in  the  event  of 
a  denial  of  justice  this  Government  reserves  the  right  to  review  the 
grounds  of  dispossession.  You  mav  furnish  a  paraphrased  copy  of 
this  instruction  to  the  Venezuelan  Government. 
Acknowledge  receipt  immediately. 

Hill,  Acting. 
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Mr.  Loomis  to  Mr.  Hay. 

No.  539.]  Legation  of  the  United  States, 

Caracas,  January  18,  1901. 
Sir:  I  inclose  herewith  correspondence  with  the  Venezuelan  Gov- 
ernment in  reference  to  your  cable  reading: 

Urgently  request  the  Venezuelan  Government  to  stay  all  proceedings  with  reference 
to  possession  of  asphalt  mines  in  possession  of  the  New  York  and  Bermudez  Company 
pending  investigation  of  rights  of  the  parties — this  in  order  to  avert  bloodshed,  which 
should  be  avoided,  as  the  matter  can  be  peacefully  and  justly  investigated  and 
determined. 

►*■•  I  sent  the  inclosed  note  to  the  minister  of  foreign  affairs  (inclosure  1) 
a  few  minutes  after  receiving  your  cable  of  the  29th  of  December  and 
followed  it  with  a  verbal  request  for  a  prompt  answer.  I  renewed 
this  request  on  Monday  verbally,  as  well  as  in  writing,  as  will  be  seen 
from  inclosure  3.  The  note  from  the  foreign  office  (inclosure)  was 
answered  immediately. 

The  definite  answer  to  the  Department's  request  was  received  about 
6  o'clock  Thursday  evening.  The  next  morning  I  went  to  the  foreign 
office  at  9  o'clock  and  had  a  long  talk  with  the  minister  and  suggested 
the  advisability  of  a  reconsideration  of  his  note  of  the  day  before  in 
response  to  your  cabled  request  respecting  possession  of  the  New 
York  and  Bermudez  Asphalt  Company's  mines.  I  urged  this  on  the 
ground  of  justice  and  fairness  to  all  parties  and  upon  the  further 
ground  of  courtesy  toward  a  friendly  Government  which  had  in  many 
ways  manifested  its  kindly  interest  in  Venezuela. 

I  stated  with  as  much  emphasis  as  possible  that  to  grant  the  stay 
of  proceedings  desired  would  in  all  probability  result  in  an  amicable 
arrangement  being  arrived  at  which  would  give  satisfaction  to  all 
those  concerned  in  the  matter.  The  minister  said  his  Government 
could  not  grant  a  stay;  that  it  was  not  competent  for  it  to  do  so, 
and  that  the  whole  case  could  be  referred  to  the  courts  here  if  any 
further  proceedings  or  disposition  of  the  matter  were  desirable. 

I  made  a  long,  earnest,  and  courteous  appeal  to  the  minister  of 
foreign  affairs  for  the  sake  of  obtaining  a  reconsideration  of  his  Gov- 
ernment's refusal  to  grant  the  Department's  request,  but  my  well- 
meant  effort  was  wholly  useless.  The  minister  would  not  recede  in 
the  least  from  the  position  that  his  Government  was  wholly  right 
and  that  it  could  do  nothing  further  in  the  matter  of  the  request  for 
a  stay  of  proceedings,  and  my  suggestion  of  complying  with  your 
request  on  the  ground  of  courtesy  between  friendly  nations  was 
equally  ineffective. 

I  told  the  minister  that  I  had  heard  his  final  decision  with  grave 
regret,  for  I  was  sure  that  my  Government  was  deeply  interested  in 
seeing  this  matter  definitely  settled  in  a  manner  fair  and  just  to  all 

Earties  concerned,  and  that  a  reasonable  amount  of  time  in  which  to 
ecome  acquainted  with  the  facts  and  legal  record  was  essential. 
Confidential. 

I  should  observe  in  this  connection  that  the  difficulty  which  the 
New  York  and  Bermudez  Company  is  having  at  this  time  probably  is 
not  because  it  is  an  American  corporation,  but,  so  far  as  I  can  see  now, 
it  is  because  its  property  holdings  here  suggest  large  possibilities  for 
profit  to  certain  adVenturous  and  not  overscrupulous  spirits  who 
are  always  on  the  alert  for  plunder.     The  fact  that  the  comjjoa^  ^ 
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American  is  merely  an  incident.  Two  or  three  important  American 
enterprises  have  been  hard  pressed  of  late,  notably  the  Orinoco  Com- 
pany (Limited)  and  the  American  shareholders  of  the  Orinoco  Ship- 
ping and  Tracung  Company,  and  it  looked  for  a  time  like  a  precon- 
certed assault  on  American  interests,  but  I  do  not  think  the  question 
of  nationality  per  se  entered  largely  into  the  question  so  far  as  this 
Government  was  concerned.  Opportunities  were  seen  and  seized, 
and  the  victims  happened  to  be  Americans.  I  think  as  a  question  of 
mere  sentiment  the  Government  is  as  friendly  to  Americans  as  to 
other  foreigners,  perhaps  more  so  as  a  question  of  sentiment,  but  in 
these  financial  matters  there  are  other  motives  more  potent  than 
those  of  a  sentimental  character. 

I  have,  etc.,  Francis  B.  Loomis. 

Mr.  Loomis  to  Minister  of  Foreign  Affairs. 

Legation  op  the  United  States, 

Caracas,  December  29,  1900. 
Mb.  Minister:  Referring  to  the  matter  of  the  New  York  and  Bermudez  Asphalt 
Company  and  the  Executive  decree  of  December  10  in  respect  to  it,  I  have  the 
honor  to  inform  your  excellency  that  I  am  instructed  by  my  Government  to  "urgently 
request"  the  Venezuelan  Government  to  stay  all  proceedings  calculated  to  deprive 
the  New  York  and  Bermudez  Company  of  the  possession  of  the  asphalt  mines  or 
lake  now  actually  held  by  this  company  until  the  rights  of  the  parties  can  be  further 
investigated. 

This  urgent  request  is  preferred  by  my  Government  in  the  interest  of  fairness  and 
justice  to  all  concerned  and  for  the  further  aim  of  obviating  any  difficulties  or  con- 
tentions which  might  result  in  bloodshed.  It  is  confidently  believed  that  the  matter 
can  be  peacefully  and  pleasantly  adjusted  if  only  time  for  due  consideration  and 
investigation  of  all  the  points  at  issue  be  accorded  by  your  excellency's  Government. 
Itake,  etc., 

Francis  B.  Loomis. 


Minister  of  Foreign  Affairs  to  Mr.  Loomis. 

[Translation.] 

Ministry  of  Foreign  Affairs, 
United  States  of  Venezuela, 

Caracas,  December  29,  1900. 
Mr.  Minister:  I  have  just  received  your  excellency's  note  of  even  date  herewith, 
in  regard  to  the  request  your  legation  has  been  instructed  to  make  in  behalf  of  the 
New  York  and  Bermudez  Company.  Before  considering  the  points  in  your  note, 
the  Supreme  Chief  desires  that  your  excellency  will  please  explain  what  is  meant  by 
the  word  "bloodshed"  contained  in  the  note  to  whicn  I  refer. 

I  appeal  to  the  courtesy  of  your  excellency  to  obtain  the  desired  explanation,  and  in 
the  meanwhile  reiterate  to  you  the  assurances,  etc. 

Eduardo  Blanco. 


Mr.  Loomis  to  Minister  of  Foreign  Affairs. 

Legation  of  the  United  States, 

Caracas,  December  31 ,  1900. 
Mr.  Minister:  I  am  in  receipt  of  your  excellency's  note  of  December  29  in  refer- 
ence to  the  request  of  the  United  States  Government  in  the  matter  of  the  New  York 
and  Bermudez  Company.  The  word  "bloodshed"  about  which  inquiry  is  made 
doubtless  refers  to  any  disorder  that  might  occur  on  or  about  the  holdings  of  the  New 
York  and  Bermudez  Company  in  the  event  of  rival  interests  coming  into  conflict. 
and  hasty  action  ensuing  upon  the  part  of  unthinking  persons.  It  has  been  reported 
that  attempts  to  destroy  the  property  of  the  New  York  and  Bermudez  Company  have 
been  threatened  of  late. 
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P  I  will  esteem  it  a  favor  if  your  excellency  will  kindly  communicate  an  answer  to 
my  note  of  December  29,  in  order  that  I  may  promptly  forward  it  to  my  Government. 
I  take,  etc., 

Francis  B.  Loomis. 


Minister  of  Foreign  Affairs  to  Mr.  Loomis. 

[Translation.] 

Ministry  of  Foreign  Affairs, 
United  States  op  Venezuela, 

Caracas,  January  8,  1900. 

Mr.  Minister:  At  a  cabinet  meeting  yesterday  the  supreme  chief  of  the  Republic 
presented  for  especial  consideration  your  excellency's  note  of  the  29th  of  last  month, 
and  also  your  note  dated  December  31,  explanatory  of  certain  phrases  contained  in 
your  communication  of  the  29th.  The  supreme  chief  thought  that  the  request  of  the 
Government  of  the  United  States  should  be  immediately  considered,  as  sucn  consider- 
ation would  not  controvert  the  ends  of  justice;  but  he  also  thinks  that  there  is  no  rea- 
son for  making  the  request. 

By  no  act  ofthe  Executive  could  any  one  be  dispossessed  of  genuinely  vested  rights,. 
as  executive  rights  are  prescribed  by  laws  which  alwavs  look  to  the  safeguard  of  legiti- 
mate interests  and  to  tne  absolute  security  of  general  and  individual  rights.  Jn  the 
case  of  the  New  York  and  Bermudez  Company  the  Government  coula  never  issue 
any  decree  that  was  not  absolutely  in  accord  with  the  faculties  given  to  the  Chief 
Executive  by  the  constitution.  If  there  has  been  a  seeming  injury  in  the  application 
of  the  law,  there  is  open  the  same  recourse  as  in  every  civilized  country  in  the  world, 
viz,  an  appeal  to  the  courts. 

On  the  20th  of  last  October  I  had  occasion  to  emphatically  say  to  Mr.  Russell 
touching  this  case,  that  the  Executive  could  do  nothing  in  the  affair  except  as  pre- 
scribed by  the  law.  All  action  in  this  case  having  been  in  accordance  witn  the  law, 
it  is  impossible  to  act  at  variance  with  said  law.  Consequently  the  Supreme  Chief 
sees  no  way  to  interfere  in  this  affair  nor  to  adopt  any  measure  for  investigating  the 
rights  referred  to  in  the  note  from  your  legation  on  the  subject.  This  was  the  decision 
ofthe  cabinet  yesterday  in  regard  to  your  note  of  December  29. 

As  to  the  fears  expressed  by  your  excellency  in  your  explanatory  note  of  the  31st 
instant,  the  Government  thinks  it  is  entirely  competent  to  prevent  or  suppress  all 
disturbances  and  competent  also,  to  dictate  measures  looking  to  the  preservation  of 
order  in  those  places  wnere  there  could  be  trouble. 

Accept,  etc.,  Eduardo  Blanco. 


Mr.  Loomis  to  Mr.  Hay. 

No.  545.]  Legation  of  the  United  States, 

Caracas,  January  13,  1901. 

Sir  :  I  have  the  honor  to  inclose  further  correspondence  in  the  New- 
York  and  Bermudez  Asphalt  Company  case. 

I  transmit  herewith  my  note  conveying  the  Department's  cable 
instructions  " peremptorily  to  demand"  a  stay  of  all  executive  pro- 
ceedings in  the  New  York  and  Bermudez  Company  asphalt  matter, 
and  the  protection  of  said  company  in  its  peaceful  possession  of  the 
property. 

I  received  this  instruction  by  cable  Friday  night,  January  4,  and 
on  Monday  morning  I  called  at  the  foreign  office  at  half  past  9  and 
read  the  inclosed  note  (inclosure  No.  1)  to  Dr.  Eduardo  Blanco,  min- 
ister of  foreign  affairs,  and  explained  the  grave  and  earnest  character 
of  the  communication,  and  observed  that  he  must  see  that  mv  Gov- 
ernment firmly  insisted  upon  being  given  adequate  time  in  which  to 
examine  into  the  facts  and  claims  that  have  come  before  it.  I  said 
that  a  reasonable  amount  of  time  was  all  that  was  asked  for,  and  that 
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the  Venezuelan  Government  was  not  now  requested  to  do  anything 
that  would  affect  the  final  decision  or  the  determination  of  the  merits 
of  the  case  other  than  to  give  a  friendly  power  opportunity  to  investi- 
gate. I  pointed  out  also  that  General  Castro  had  ample  power  to 
grant  this  request,  as  he  was  in  the  exercise  of  dictatorial  authority. 

I  asked  the  minister  to  kindly  impress  upon  General  Castro  the 
modest  and  reasonable  import  or  the  desire  of  my  Government  and 
the  emphatic  and  insistent  form  of  the  demand.  The  minister  said 
that  he  would  do  this  and  that  he  fully  understood  that  I  had  pre- 
sented a  vigorous  and  emphatic  demand.  He  talked  copiously  of 
large  and  powerful  nations  oppressing  small  and  weak  ones,  and  won- 
dered what  we  would  do  if  one  of  the  great  powers  were  in  the  place 
of  Venezuela.  I  answered  that  he  only  had  to  go  back  to  the  bound- 
ary episode  with  England  to  find  an  answer  to  that  query. 

I  also  inclose  the  answer  of  the  Venezuelan  Government  to  my  note 
of  January  5  (inclosure  2).  I  have  not  been  able  to  get  a  translation 
of  this  note  in  time  for  the  mail,  and  so  send  a  copy  of  the  original. 
It  will  be  seen  that  this  note  is  largely  a  repetition  of  the  note  of  the 
Venezuelan  Government  dated  January  3,  written  in  answer  to  my 
note  conveying  your  urgent  request  for  stay  of  proceedings  in  the 
asphalt  case. 

I  called  on  the  minister  after  reading  his  note  (inclosure  2)  for  a 
further  talk.  I  said  his  answer  to  rav  note  was  in  the  nature  of  a 
sore  disappointment  and  that  I  had  nilly  expected  his  Government 
would  find  some  way  to  enable  it  to  accede  to  the  thrice  preferred, 
courteous,  and  wholly  reasonable  request  of  the  United  States  Gov- 
ernment. Again  I  asked  him  if  General  Castro  quite  understood  the 
positive  and  emphatic  nature  of  the  demand  set  forth  in  my  note. 
He  said  they  understood  fully  that  it  was  an  emphatic  demand  of 
the  strongest  nature  and  not  a  request,  and  that  they  had  made 
their  decision  and  would  stand  by  it.  I  suggested  that  the  Govern- 
ment of  the  United  States  ought  to  be  entitled  to  expect  particularly 
courteous  treatment  from  the  Government  of  Venezuela.  "Well/' 
said  the  minister,  "we  are  not  doing  anything  here/'  " Everything 
that  is  being  done  is  being  done  in  Washington.  We  can  not  change 
what  has  been  done  officially.  The  Executive  decree  of  December 
10,  1900,  was  issued  in  answer  to  a  petition  of  the  agent  of  the  New 
York  and  Bermudez  Asphalt  Company  praying  for  the  annulment 
of  the  titles  to  the  mines  La  Fencidad  and  Venezuela,  and  that, 
having  sent  commissions  to  examine  into  the  facts,  the  Government 
was  constrained,  in  view  of  the  reports  of  these  commissions,  to 
deny  the  petition.  If  further  action  here  is  desired  let  the  parties 
who  want  it  go  to  our  courts."  I  remarked  that  it  was  not  a  ques- 
tion at  present  between  parties  or  individuals,  but  between  govern- 
ments. He  also  said  that  the  carelessness,  inefficiency,  and  stupidity 
of  the  local  attorneys  of  the  New  York  and  Bermudez  Company  was 
in  a  large  degree  responsible  for  the  present  situation,  and  in  the 
latter  observation  he  is  not  wholly  wrong. 
Confidential. 

I  found  that  nothing  was  to  be  gained  by  prolonging  the  interview 
and  so  withdrew  satisfied  that  I  had  done  all  that  I  could  to  arrange 
the  matter  pleasantly  and  to  obviate  any  serious  difficulties  and 
misunderstandings.  The  Venezuelan  Government  is  counting  upon 
the  well-known  disinclination  on^the  part  of  more  powerful  nations 
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to  assert  themselves  where  a  weaker  nation  is  the  adversary,  and 
that,  I  think,  is  the  reason,  coupled  with  personal  considerations 
about  which  I  have  written,  that  due  heed  and  proper  respect  have 
notjbeen  given  to  the  Department's  requests  ana  demands. 

iffeel  constrained  to  repeat  what  I  said  in  a  former  dispatch  about 
the*  manner  in  which  this  Government  seems  to  regard  its  interna- 
tional duties  and  responsibilities.  If  it  is  now  felt  and  believed  that 
the  just  demands  of  the  United  States  Government  may  be  lightly 
defied,  I  fear  the  situation  for  all  foreign  representatives  and  citizens 
will  become  a  very  difficult  one. 

I  have,  etc.,  Francis  B.  Loomis. 


Mr.  Looviis  to  Minister  of  Foreign  Affairs. 

Legation  of  the  United  States, 

Caracas ,  January  5,  1901. 

Mr.  Minister:  I  am  again  constrained  by  the  development  of  events  to  recur  to 
the  topic  which  has  of  late  very  frequently  been  the  subject  and  occasion  of  friendly 
communication  and  of  official  intercourse  between  your  excellency  and  myself.  I 
refer  to  the  Executive  decree  of  December  10,  1900,  by  means  of  wnich  the  Govern- 
ment of  Venezuela,  in  effect,  set  aside  certain  very  valuable  portions  of  the  asphalt 
lake  in  the  former  State  of  Bermudez,  which  lake  in  its  entirety,  together  with  the 
exclusive  right  to  mine  asphalt  in  the  aforementioned  State,  is  claimed  by  the  New 
York  and  Bermudez  Company,  a  responsible  American  corporation. 

The  New  York  and  Bermudez  Company,  which  formally  complains  that  it  has 
been  deprived  unjustly  of  properties  of  great  value  and  importance,  has  been  en- 
gaged in  business  in  Venezuela  for  more  than  a  dozen  years,  and,  according  to  an 
official  decree  promulgated  by  the  minister  of  fomento  on  the  23d  of  July,  1900,  has, 
in  every  way,  complied  with  the  laws  and  with  the  terms  of  its  contract  with  the 
Venezuelan  Government. 

Divers  representations  having  been  made  to  the  Government  of  the  United  States 
by  certain  of  its  citizens  interested  in  the  operation  and  effects  of  the  decree  of  Decem- 
ber 10,  1900,  I  have  been  twice  instructed  by  cable  courteously  to  convey  to  your 
excellency's  Government  an  urgent  request  that  the  Government  of  the  United 
States  be  given  reasonable  time  ana  opportunity  to  investigate  fully  the  questions 
under  discussion  to  the  end  that  a  harmonious  and  satisfactory  understanding  among 
all  of  the  interested  parties  might  be  reached.  I  had  the  honor  to  request  that  the 
operation  of  the  Executive  decree  of  December  10,  1900,  be  suspended  and  that  pro- 
ceedings looking  to  a  change  of  possession  of  the  asphalt  mines  and  property  men- 
tioned in  the  decree  be  arrested  pending  the  suggested  inquiry.  Another  object  of 
the  requests  preferred  by  me,  under  instructions  from  Washington,  was  the  averting 
of  possible  disorder  or  violence,  upon  the  property  occupied  by  the  New  York  and 
Bermudez  Asphalt  Company,  which  it  was  thought  might  follow  some  hasty  attempt 
to  secure  possession  on  the  part  of  employees  of  new  claimants  prior  to  a  final  and 
official  determination  of  the  boundaries  and  limits  of  the  disputed  properties.  These 
petitions  were  denied. 

The  requests  of  the  Government  of  the  United  States  in  this  matter  having  been 
made  in  trie  interest  of  good  will  and  harmony  and  absolute  fairness  to  all  concerned, 
due  regard  for  these  high,  important,  and  grave  considerations  now  leads  my  Govern- 
ment to  insist  that  its  reasonable  desire  for  sufficient  time  in  which  adequately  to 
inquire  into  these  questions  at  issue,  which  seem  to  affect  so  seriously  the  rights  and 
interests  of  some  of  its  citizens,  be  entertained.  Therefore,  I  am  instructed  to  say  to 
your  excellency  that  the  Government  of  the  United  States  not  only  heartily  desires 
and  firmly  expects  a  stay  of  all  executive  proceedings  with  reference  to  the  asphalt 
mines  claimed  by  the  New  York  and  Bermudez  Asphalt  Company,  but  it  also  fully 
expects  the  Venezuelan  Government  to  protect  the  company  in  its  peaceful  posses- 
sion of  the  properties  herein  referred  to  until  all  questions  at  issue  and  all  conflicting 
claims  can  be  fully  investigated. 

I  am  instructed  to  present  this  request  in  a  vigorously  earnest  manner  and  to  insist 
positively  upon  its  early  and  favorable  consideration. 

I  take,  etc.,  Francis  B.  Loomis. 
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Minister  of  Foreign  Affairs  to  Mr.  Loomis. 
[Translation.] 

Ministry  of  Foreign  Relations  of  the 

United  States  of  Venezuela, 

Caracas,  January  10,  1901. 

Mb.  Minister:  In  reply  to  your  excellency's  note  of  the  5th  instant.  I  again  refer  to 
the  case  of  the  so-called  New  York  and  Bermudez  Company,  under  the  same  impres- 
sion of  surprise  that  I  experienced  in  consequence  of  Mr.  Russell's  request,  wnich 
brought  the  case  into  a  spnere  which  is  as  foreign  to  it  as  is  the  sphere  of  diplomacy. 
That  impression  has  now  been  increased  in  the  mind  of  the  Chief  Magistrate  by  the 
insistence  and,  to  a  certain  extent,  pressing  way  in  which  your  excellency  expresses, 
in  your  last  note,  a  desire  that  the  Venezuelan  Government  will  take,  in  behalf  of  cer- 
tain determinate  interests,  a  course  of  action  which  it  has  no  power  to  take,  since  the 
matter  in  question  is  one  in  which  points  or  particulars  are  concerned  the  ventilation 
of  which  is  incumbent  upon  the  interested  parties,  according  to  the  laws  and  pro- 
cedure of  the  civil  laws  of  Venezuela  on  the  subject. 

Although  you  claim  that  it  is  necessary  for  the  Executive  to  intervene  in  some  way 
in  the  settlement  of  the  matters  connected  with  the  aforesaid  company,  the  Chief 
Magistrate  can  not  see  his  way  clear  to  doing  this  without  taking  upon  himself  functions 
in  legal  matters  for  which  the  codes  of  the  Republic  make  ample  provision,  if,  when- 
ever an  individual  or  corporation  thought  that  some  legal  principle  was  violated  to  his 
or  its  detriment,  such  individual  or  corporation  were  to  apply  to  the  Executive  to  define 
the  point,  without  paying  any  regard  to  the  provisions  oi  the  civil  code,  the  laws  gov- 
erning the  general  interest  would  be  superfluous,  and  even  the  courts  would  not  even 
be  the  mere  interpreters  of  the  essential  rules  on  which  the  life  of  law  rests. 

The  company  to  which  your  excellency  refers  might  have  cause  for  complaint  if  it 
found  barred  in  anywise  the  way  to  the  elucidation  of  the  points  which  it  considers 
favorable  to  its  allegation;  but,  since  the  courts  of  justice  offer  here,  as  they  do  in 
every  enlightened  country,  a  full  guaranty  of  impartiality,  it  is  impossible  to  under- 
stand the  reason  for  insisting  that  the  Executive  shall  interfere  in  the  matter,  nor  can 
the  earnestness  be  understood  with  which  it  is  asked  that  the  rules  of  domestic  legisla- 
tion shall  be  set  aside  as  the  only  means  of  securing  what  the  applicants  or  interested 
parties  think  is  their  due.  Your  excellency  is  aware  that  there  is  no  legitimate  title 
whose  validity  can  be  impaired  by  means  of  a  juridical  disquisition  made  by  the  bodies 
whose  duty  it  is,  according  to  law,  to  make  it. 

To  claim,  on  the  other  hand,  that  a  branch  of  the  Government  whose  powers  are 
known  should  assume  others  by  reason  of  circumstances  alleged,  and  to  compel  it  to 
modify  some  act  ordered  in  the  exercise  of  such  known  powers,  would  be  equivalent 
to  diminishing  the  force  of  a  country's  domestic  laws,  to  the  detriment  of  its  national 
sovereignty. 

In  the  note  of  your  honorable  legation  it  is  stated  that  the  requests  made  of  Vene- 
zuela in  connection  with  this  case  are  designed  simply  to  secure  harmony  and  absolute 
fairness  to  all  concerned;  this  view  is  very  laudable,  and  entirely  in  accord  with  the 
only  attitude  which  it  is  now  proper  for  this  Government  to  assume  in  the  premises, 
since  otherwise  the  course  of  the  law  would  be  obstructed,  which  course  it  would  be 
impossible  to  follow  if  the  Executive  should  interrupt,  by  extending  partial  protection, 
the  proceedings  consequent  upon  the  state  of  things  itself. 

I  am  consequently  compelled  once  more  to  inform  your  excellency  that  it  is  impos- 
sible to  consider  the  request  made  in  any  sense  different  from  that  which  prompted 
the  reply  that  I  had  the  honor  to  address  to  you  under  date  of  the  3d  instant. 

Accept,  your  excellency,  a  renewed  assurance  of  my  highest  and  most  distinguished 
consideration. 

Eduardo  Blanco. 


Mr.  Loomis  to  Mr.  Hay. 

No.  546.  Legation  of  the  United  States, 

Caracas,  January  18,  1001. 

Sir:  I  inclose  an  article,  with  translation  of  same,  which  appeared 

in  a  local  daily  paper.     I  send  this  article  for  the  reason  that  it  was 

written  by  the  attorney  of  the  owners  of  La  Felicidad  and  presents 

something  of  their  side  of  the  general  controversy  with  the  New  York 

and  Bermudez  Asphalt  Company. 
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I  find  that  the  bitterness  with  which  this  fight  has  been  conducted 
has  led  certain  representatives  of  both  sides  to  make  extravagant 
statements  that  are  not  always  supported  and  warranted  by  the 
facts;  indeed,  there  are  times  when  truth  and  the  facts  seem  quite 
to  have  been  lost  sight  of. 

I  have,  etc.,  Francis  B._  Loomis. 


[Translation.] 
NEUTRAL   SECTION — OPPORTUNE    EXPLANATIONS — "  FELICIDAD." 

As  all  the  former  articles  on  this  subject  have  been  long,  I  will  try  to  make  this  my 
last.  Mr.  German  Jimenez,  in  an  article  published  in  this  paper,  explains  why  he 
ran  the  northern  boundary  line  of  the  Bermudez  concession  in  spite  of  the  fact  that 
said  northern  boundary  was  not  in  conformity  to  the  mining  titles  of  said  company. 
To  reply  to  Doctor  Jimenez,  it  is  sufficient  to  say  that  the  commission  was  composed 
of  three  engineers,  and  that  the  other  two  members,  Dr.  Jesus  Mufioz  Tebar  and  Dr. 
Luis  Julio  Blanco,  in  possession  as  well  as  Jimenez  of  all  the  documents  referring  to 
the  disputed  properties,  did  not  think  that  they  could  adopt  the  line  that  Jimenez 
himself  was  establishing.  Doctor  Jimenez  says  that  his  judgment  in  regard  to  the 
titles  is  corroborated  by  the  opinion  of  competent  engineers.  That  opinion  I  would 
respect  were  the  question  at  issue  one  of  distances  or  running  railroad  lines,  but  as  to 
titles  lawyers  and  judges  are  the  persons  called  upon  to  decide  in  case  of  dispute. 

Furthermore,  those  answers  given  with  too  much  assurance  can  be  very  readily 
rejected  without  jeopardizing  the  high  opinion  which  is  had  of  the  one  who  gave 
them.  If  I  had  presented  the  question,  I  hold  that  the  answer  would  have  been  very 
different. 

According  to  the  titles  and  plans  in  the  ministry  of  f  omen  to,  it  is  proven  that  the 
two  concessions  of  Felicidad  and  Bermudez  are  very  far  apart.  Doctor  Jimenez 
himself  admits  this,  and  the  difference  of  distance  is  so  great  that  there  is  nothing  to 
lead  one  to  even  suspect  that  there  could  be  any  discussion  on  this  point.  As  rights 
arc  derived  from  titles,  the  consequence  is  that  if  Felicidad  is  in  accordance  with  its 
deed,  then  it  does  not  collide  with  the  rights  of  Bermudez.  Against  the  opinion  of 
these  engineers  consulted  by  Doctor  Jimenez  I  can  place  the  opinion  of  a  distinguished 
Venezuelan  lawyer  who  studied  this  matter  long  before  I  did  and  who,  like  myself, 
was  convinced  of  the  rights  of  Felicidad.     Mr.  Sullivan  has  this  opinion  in  writing. 

Doctor  Jimenez,  being  convinced  of  the  fact  that  the  titles  of  the  New  York  and 
Bermudez  do  not  agree  with  the  mine  that  they  are  working,  attempts  to  load  the 
responsibility  upon  the  Government  of  Venezuela  for  the  reason  that  Orsi  de  Mombello, 
technical  inspector  of  mines,  made  the  plans.  This  is  an  error.  Mines  are  obtained 
by  accusation,  and  Mombello  did  not  make  the  accusation;  the  accusation  for  the 
mine,  as  well  as  for  the  vacant  lands,  was  made  by  the  New  York  and  Bermudez 
Company.  The  technical  inspector  of  mines  is  employed  by  the  Government  to  keep 
it  informed,  not  to  establish  rights  of  others;  the  Government  never  guarantees  titles. 
It  would  be  very  easy,  but  long  and  tedious,  to  prove  that  the  Government  has  no 
responsibility  in  regard  to  the  titles  of  the  Bermudez  Company.  But  this  is  foreign 
to  the  issue. 

Doctor  Jimenez  says  that  Felicidad  is  also  not  in  conformity  to  its  plan,  but  the 
slight  difference  that  exists  is  of  no  consequence,  as  Felicidad  is  wholly  in  accordance 
with  the  boundaries  given  to  it  in  its  deed. 

The  title  to  Felicidad  has  been  in  existence  for  three  years,  and  the  mine  has  been 
in  the  possession  of  Mr.  Mateo  Guerra  Marcano  and  others  who  acquired  it.  During 
all  this  time  and  neither  before  nor  since  the  granting  of  the  title  has  there  been  any 
legal  opposition  on  the  part  of  the  Bermudas  Company.  Last  July  only  the  Bermudez 
Company  petitioned  the  ministry  to  annul  that  title. 

Why  so  much  commotion  here?  Why  such  a  tumult  in  the  United  States  where 
false  reports  have  been  circulated  ?  The  "Government  has  merely  rejected  the  unlawful 
pretension  of  the  Bermudez  Company.  If  the  Bermudez  Company  thinks  it  has 
any  right  to  Felicidad  why  in  all  this  time  has  it  not  brought  action  against  the  owners? 

NICOMEDE8  Zuloacia. 

P.  S. — Dr.  Tomas  Llamozas  has  made  new  explanations  in  the  press. 

The  participation  of  Doctor  Llamozas  in  the  affair  of  Bermudez  and  Felicidad  was 
an  incident  without  consequence,  for  when  his  plan  and  report  were  justly  rejected 

30568— 8.  Doc.  413,  60-1 21 


322  WRONGS  DONB  AMERICAN   OITIZEN8  BY  VENEZUELA. 

by  the  lawyer  for  Felicidad  a  commission  was  sent  to  make  and  did  make  new  plans. 
Consequently  I  have  nothing  to  say  in  reply  to  Doctor  Llamozas  except  that  he  is 
gravely  in  error  when  he  asserts  that  Mr..  Sullivan  appointed  General  Peraza  to  present 
nis  arguments  and  claims.  This  is  absolutely  contrary  to  the  facts,  for  Mr.  Sullivan 
told  General  Peraza  that  he  would  not  accept  him,  and  this  is  proven  explicitly  in  a 
letter  from  General  Peraza  about  the  time  of  the  departure  of  Doctor  Llamozas. 


1  Mr.  Loomis  to  Secretary  of  State. 

I  Telegram.] 

Caracas,  January  16,  1901. 
'    *  (Received  3.25  p.  m.) 

Venezuelan  Government  has  declined  to  entertain  protest  of  the 
Department,  as  it  did  the  urgent  request  and  peremptory  demand. 
Referring  to  your  instructions  telegraphed  January  12,  the  Vene- 
zuelan Government  says  protest  can  not  be  considered  if  it  refer  to 
the  action  taken  by  the  Venezuelan  Government  in  the  matter. 
But  though  it  alludes  to  denial  of  justice,  it  (does  so)  in  a  mere  hypo- 
thetical sense,  and  Government  of  Venezuela  does  not  look  with 
great  concern  upon  the  ultimate  result,  having  great  confidence  in 
Venezuelan  tribunals.  I  think  the  departure  or  the  Hartford  and 
Buffalo,  at  the  moment  I  presented  your  peremptory  demand, 
unfortunate. 

Loom  is. 


The  Secretary  of  State  to  Minister  Loomis. 
No.  384.]  Department  of  State, 

Washington,  January  21,  1901. 

Sir:  You  are  instructed  to  ascertain  in  a  reliable  way  and  report 
to  the  Department  whether  the  Warner-Quinlan  Company  have 
adequate  remedies  in  the  courts  to  assert  and  maintain  their  legal 
right  and  title,  if  they  have  any,  to  the  asphalt  mine  against  the  New 
York  and  Bermudez  Company.  It  is  represented  by  them  to  the 
Department  that  they  have  no  remedy  before  the  courts  to  estab- 
lish their  claim  of  title  as  against  the  New  York  and  Bermudez 
Company. 

In  the  opinion  of  the  Department  it  is  highly  proper  for  the  oppo- 
site parties  to  have  their  rights  determined  judicially  if  this  can  be 
done,  but  neither  party  appears  to  be  willing  to  resort  to  the  courts. 

In  the  United  States  a  party  claiming  title  to  property  in  the  pos- 
session of  another  has  ample  judicial  remedies. 

I  am,  etc.,  John  Hay. 


Mr.  Loomis  to  Secretary  of  State. 

[Telegram.] 

Caracas,  January  26,  1901. 

(Received  11.01  a.  m.) 
\    I  have  to  suggest  Scorpion  should  call  at  pitch  lake.     That  part 
of  the  country  is  overrun  with  revolutionists.     Am  informed  that 
thereare  American  families  in  some  danger,  as  well  as  valuable 
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property  of  American  citizens.  Venezuelan  Government  unable  to 
guarantee  protection.  Understand  that  Scorpion  has  been  ordered 
to  Orinoco  iron  mines.  So  far  as  is  known  here,  there  is  no  necessity 
for  any  war  vessel  there.  I  think  no  American  citizens  there;  no 
property  that  can  be  pillaged. 

Loomis. 


Mr.  Loomis  to  Mr.  Hay. 

No.  552.]  Legation  of  the  United  States, 

Caracas ,  January  26,  1901. 
Sir:  I  have  been  a  good  deal  annoyed  and  disappointed  at  the 
persistent  refusal  of  the  Venezuelan  Government  to  grant  the  Depart- 
ment's request  for  a  stay  of  proceedings  pending  your  thorough 
investigation  of  the  asphalt  mines  in  dispute  and  the  claims  of  the 
New  York  and  Bermudez  Company.  It  is  unusual  for  this  Govern- 
ment to  decline  to  consider  requests  preferred  by  the  United  States 
minister,  under  instructions  from  his  Government,  and  it  occurred 
to  me  that  possibly  the  matter  had  not  been  made  sufficiently  plain 
to  General  Castro  in  all  of  its  bearings,  and  that  the  reasonable 
nature  of  the  Department's  request  had  not  been  clearly  explained 
to  him  by  the  foreign  office.  Therefore  I  had  a  long  interview  with 
him  yesterday  afternoon  for  the  purpose  of  ascertaining  what  his 
personal  views  were.  I  stated  that  possibly  we  had  failed  to  make 
our  meaning  distinct  in  the  written  communications  which  had 
reached  him  through  the  regular  official  channels,  and  said  I  wanted 
to  have  a  friendly,  private  talk  for  the  purpose  of  clearing  away 
misunderstandings,  if  any  existed.  I  referred  to  the  extremely  cor- 
dial relations  that  had  existed  between  the  Venezuelan  Presidents 
and  myself  since  I  first  came  to  this  country,  and  more  particularly 
to  the  active  friendly  interest  the  United  States  had  manifested 
in  the  welfare  of  Venezuela.  I  spoke  of  the  commerce  between  the 
two  countries  and  referred  to  the  fact  that  the  United  States  bought 
more  than  one-half  of  all  that  Venezuela  had  to  sell,  and  that  it  also 
admitted  Venezuelan  coffee  free  of  duty.  General  Castro  said  he 
understood  the  United  States  was  friendly  to  Venezuela  and  that 
his  country  owed  much  to  its  kindly  and  frequently  manifested  good 
wilK  "Then,"  said  I,  "is  it  worth  while  to  let  small  things  block  the 
way  to  a  continuation  of  that  pleasant,  useful  friendship  ?  I  gather 
that  my  Government  is  perhaps  not  overpleased  with  the  course 
of  the  Venezuelan  Government  in  declining  to  entertain  its  courteous 
and  repeated  requests  for  a  stay  of  proceedings,  and  time  to  investi- 
gate the  facts  and  legal  points  involved  in  the  controversy  over  the 
titles  to  the  pitch  lake  and  asphalt  mines  claimed  and  actually 
occupied  by  the  New  York  and  Bermudez  Asphalt  Company.  The 
request  for  time  is  a  reasonable  one  under  the  circumstances,  and 
in  no  sense  is  an  unusual  one.  The  United  States,  as  I  understand  it, 
only  asks  your  Government  to  suspend  the  operation  of  its  decree 
of  December  10  for  a  short  time,  and  to  leave  the  New  York  and 
Bermudez  Company  in  the  peaceful  possession  of  its  property  pending 
the  investigation  now  under  way.  If  you  were  simply  to  indicate 
that  the  status  quo  would  be  preserved  for  a  few  weeks,  and  that 
no  steps  would  be  taken,  I  have  no  doubt  that  would  be  construed 
as  a  satisfactory  answer  to  the  requests  that  have  been  made." 
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"I  would  like  to  meet  the  wishes  of  the  United  States  Government 
in  this  matter,  but  I  can  not  do  so,"  said  General  Castro.  UI  have 
simply  followed  and  obeyed  the  law  as  it  is  set  forth  in  the  mining 
code  now  in  force.  I  can  not  suspend  the  operation  of  the  decree. 
It  is  the  fault  of  the  New  York  and  Bermudez  Company  that  the 
decree  was  issued.  This  company  filed  a  petition  in  respect  to  the 
titles  of  the  mines  and  we  answered  it  by  issuing  the  decree." 

u  Yes;"  said  I,  "but  it  is  perfectly  competent  for  the  authority  that 
issues  a  decrep  to  temporarily  suspend  its  operation.  I  know  of 
many  cases  in  which  tnis  has  been  done.  And  what  is  more,  no 
formal  action  need  be  taken.  You  could  arrange  the  whole  matter 
in  a  private  and  quiet  way.  Of  that  I  am  certain.  A  word  to  tliree 
or  four  people  and  matters  would  remain  as  they  are  and  no  harm 
done,  or  injustice  to  anyone.  Then  my  Government  would  doubtless 
feel  that  its  earnest  and  courteous  request  had  been  met  in  a  cordial 
and  wholly  agreeable  manner.  This  is  something  that  can  be  arranged, 
and  I  think  that  it  must  be  understood  at  Washington  that  you  have 
ample  power  to  so  arrange  it." 

Oh,  no;  1  could  not  possibly  do  anything  in  the  matter,"  said 
General  Castro.  ''The  New  York  and  Bermudez  Company  might 
take  the  matter  to  the  Venezuelan  courts  and  there  obtain  a  stay  of 
proceedings.  I  think  they  could  do  this,  but  1  am  not  certain  as  I 
am  not  a  lawyer.  I  am  proceeding  according  to  law,  however,  and 
within  the  limitations  of  the  constitution.     I  do  not  see  that   I  am 

g'ven  power  to  meet  in  any  way  the  request  of  the  United  States 
overnment.  If  the  owners  of  the  mines  that  have  been  set  aside 
from  the  pitch  lake  claimed  by  the  New  York  and  Bermudez  Com- 
pany have  their  titles,  as  they  must  have,  they  can  take  physical  pos- 
session very  shortly  or  at  once,  for  that  matter.  There  is  nothing  to 
prevent  or  hinder  them.  I  am  sure  the  United  States  Government, 
when  it  finishes  its  investigation,  will  find  that  I  am  right  about  these 
matters.  I  am  upholding  the  constitution.  That  is  the  source  of 
my  strength.  I  declared  the  constitution  in  force  shortly  after  I 
came  to  Caracas." 

I  made  answer  that  I  regretted  very  heartily  that,  understanding 
the  moderate  nature  of  the  request  of  my  Government,  he  could  not 
see  his  way  clear  to  arrange  to  meet  it  in  the  friendly  spirit  in  which 
it  had  been  preferred.     I  also  remarked  that  his  power  was  undis- 

Kuted  in  Venezuela  and,  while  I  would  not  suggest,  much  less  urge 
im  to  do  an  unlawful  or  unconstitutional  act,  I  still  felt  sure  that  he 
could  devise  some  plan  to  comply  with  the  earnest  wishes  of  a  friendly 
Government  which  would  at  once  be  satisfactory  to  that  Govern- 
ment, and  do  no  violence  to  the  laws  or  the  constitution  of  Venezuela. 
I  further  observed  that  I  would  take  leave  of  him  in  the  hope  that  he 
would  give  the  matter  further  consideration.  But  he  added  as  I  left, 
"What  you  suggest  is  impossible.  Nothing  further  will  be  done.  I 
am  sorry,  but  that  is  my  decision." 

[Confidential*] 

So  the  interview  closed.  The  Government  of  Venezuela  is  deter- 
mined to  pursue  the  course  it  has  taken,  and  I  am  satisfied  that  no 
friendly  or  ordinary  means  will  suffice  to  shake  its  determination. 
The  talk  about  the  constitution  is  bosh.  It  is  used  as  a  convenience. 
When  either  it  or  the  law  can  be  quoted  to  advantage  the}'  are 
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brought  forward  and  referred  to  with  a  good  imitation  of  solemn 

Eride.  When  the  constitution  stands  in  the  way  of  any  course  the 
rovernment  desires  to  pursue,  it  is  remorselessly  and  regularly 
ignored.  This  is  not  a  constitutional  government.  General  Castro 
is  a  dictator,  and  does  pretty  much  as  he  pleases.  This  has  been 
demonstrated,  as  the  Department  well  knows,  over  and  over  again, 
and  will  continue  to  be  so  demonstrated  as  long  as  he  is  dictator. 
Were  this  a  constitutional  government,  earnestly  striving  to  uphold 
and  follow  the  laws  and  the  constitution,  I  should  have  patience  and 
sympathy  with  the  remarks  to  which  I  listened  for  half  an  hour  and 
more  about  the  sacredness  of  the  fundamental  law  of  Venezuela;  but, 
in  consideration  of  the  facts  that  actually  exist,  and  the  situation 
which  the  country  daily  faces,  I  can  only  think  of  them  as  an  insult  to 
one's  intelligence. 

General  Castro  has,  it  appears,  made  up  his  mind  to  give  no  heed 
whatsoever  to  the  wishes  of  the  United  States  Government  in  this 
matter.  There  is  reason  to  think  that  insistence  upon  the  Depart- 
ment's request  (it  was  made  substantially  four  times  by  me  in  a  for- 
mal way)  onlv  causes  certain  persons  here  to  place  a  higher  valuation 
upon  the  aspnalt  property  and  makes  them  think  they  may  reason- 
ably expect  greater  profits  from  the  sale  of  the  mines  in  dispute. 
Mr.  Fabricio  Conde,  referred  to  in  my  dispatch  numbered  528  as 
having  tried  to  negotiate  the  sale  of  the  mine  Venezuela  on  the  part 
of  certain  very  important  personages  in  Caracas,  is  now  in  New  York, 
and  I  know  that  one  part  of  his  business  is  to  sell  the  mine  Vene- 
zuela. Of  course  no  sale  can  be  made  of  this  valuable  property  until 
possession  can  be  guaranteed  with  reasonable  certainty. 

It  is  extremely  probable  that  just  as  soon  as  the  revolutionary 
uprising  in  the  eastern  part  of  the  country  has  been  checked  troops 
will  be  sent  to  dispossess  the  New  York  and  Bermudez  Company. 
I  think  the  impression  grows  that  this  Government's  tenure  is  lim- 
ited and  that  no  opportunities  will  be  allowed  to  go  by  unimproved. 

During  my  interview  with  General  Castro  I  asked  him  if,  in  the 
disturbed  state  of  the  country  in  the  general  vicinity  of  the  pitch 
lake  occupied  by  the  New  York  and  Bermudez  Company,  he  could 
guarantee  that  the  plant  of  the  company  would  be  protected  from 
attack  and  destruction.  He  said  that  the  revolutionists  might  invade 
the  place  and  do  damage  to  the  property,  but  if  that  should  happen 
and  the  property  of  the  company  were  to  be  destroyed,  it  could  file  a 
claim  against  the  Venezuelan  Government.  So  it  will  be  seen  that  this 
Government  can  not  be  counted  upon  to  protect  investments  of 
American  citizens  in  the  eastern  part  of  Venezuela. 
I  have,  etc., 

Francis  B.  Loomis. 


Mr.  Loomis  to  Mr.  Hay. 

No.  555,  Confidential.] 

Legation  of  the  United  States, 

Caracas,  January  26,  1901. 
Sir:  I  cabled  you  to-day  suggesting  that  the  Scorpion  be  sent  up 
the  San  Juan  River  to  look  in  upon  the  pitch  lake  claimed  by  the 
New  York  and  Bermudez  Company.     I  did  this  bfccaw&fc  V\\a  \$v<«xv»^5v^ 
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director  of  the  company,  Mr.  A.  H.  Carner,  called  at  the  legation  and 
showed  me  cablegrams  from  a  very  responsible  party  in  Trinidad 
who  had  just  returned  from  the  lake  and  who  saia  the  situation  was 
growing  more  serious  there ;  that  the  country  was  full  of  revolutionists; 
that  the  negro  workmen  had  been  frightened  away,  and  in  short, 
that  there  was  no  adequate  protection  for  the  several  Americans  ana 
their  families  living  at  the  lake;  to  say  nothing  of  the  safety  of  the 
plant,  railroad  wharf,  and  other  property  of  the  company. 

It  seems  to  me  well  that  the^eunboat  should  be  seen  there  to 
report  on  actual  conditions.  The  Scorpion  was  ordered  to  go  to  the 
lake  a  fortnight  ago,  but  owing  to  a  justifiable  misunderstanding  of 
the  orders  she  remained  at  La  Guaira  until  Thursday  of  this  week, 
when  she  went  to  Curacao  for  coal.  I  learn  from  Curacao  that  she 
has  been  ordered  to  go  to  the  Imataca  or  Manoa  iron  mines,  about 
75  miles  above  the  mouth  of  the  Orinoco  River.  The  president  of 
the  Orinoco  Iron  Company,  Mr.  A.  B.  Roeder,  wrote  me  from  New 
York  by  the  last  mail  that  he  expected  to  have  a  naval  vessel  sent  to 
the  mines.  The  commander  of  the  Scorpion  also  told  me  that  he 
had  received  written  orders  to  proceed  to  these  mines,  but  the  writ- 
ten orders  were  afterwards  canceled  by  cable,  and  it  now  seems 
after  he  reached  Curacao  they  were  revived. 

The  Orinoco  Iron  Company  does  not  possess  the  mines  in  question. 
It  never  owned  them,  but  held  them  for  a  very  short  time  under  a 
lease  from  the  Orinoco  Company  (Limited),  a  corporation  whose 
concession  for  exploiting  many  million  acres  of  land  was  recently 
anulled,  wrongfully,  I  think,  by  the  Venezuelan  Government. 

Last  summer  the  Orinoco  Iron  Company  was  dispossessed  by  due 
process  of  law,  and  George  Turnbull,  an  American  citizen,  put  into 
actual  possession  of  the  mines.  He  is  now  in  possession.  The 
Orinoco  Company,  which  has  no  property  and  no  assets,  so  far  as 
is  known  here,  never  worked  these  mines  except  to  extract  one  sam- 
ple cargo  of  less  than  1,000  tons  of  ore.  Indeed,  the  mines  have 
never  been  worked  at  all  for  commercial  purposes.  They  are  thought 
to  be  very  valuable  and  have  been  almost  continuously  in  litigation 
for  ten  years.  I  visited  these  mines  when  I  went  up  the  Orinoco 
River  on  the  U.  S.  S.  Wilmington.  There  is  no  property  there  of  con- 
sequence— that  is,  portable — and  only  a  few  cheap  buildings.  There 
are  no  Americans  there  that  I  know  of,  though  there  may  be  one  or 
two  men  employed  as  watchmen  by  Mr.  Turnbull.  There  is  no  town 
within  75  miles  of  these  mines  of  the  slightest  importance.  The 
mines  are  in  the  heart  of  a  tropical  jungle.  Therefore  I  can  not 
imagine  why  a  warship  should  ue  sent  there.  There  is  nothing  to 
protect  and  no  one  to  influence  by  means  of  a  naval  demonstration. 

So  far  as  I  know  there  are  only  two  places  at  present  in  Venezuela 

where  our  war  vessels  can   be  of  service.    One  point  is  La  Guaira, 

the  other  is  the  San  Juan  River  in  the  vicinity  of  the  asphalt  mines 

and  in  that  part  of  the  country  which  is  the  center  of  the  revolution. 

I  have,  etc., 

Francis  B.  Ix)omis. 
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Mr.  Loomis  to  Mr.  Hay. 

No.  556.]  Legation  of  the  United  States, 

Caracas,  January  26,  1901. 

Sir:  I  inclose  herewith  the  answer  of  the  Venezuelan  Government 
to  my  note  containing  a  paraphrased  copy  of  your  cabled  protest 
in  respect  to  the  action  of  the  Venezuelan  Government  in  the  matter 
of  the  New  York  and  Bermudez  Asphalt  Company. 

I  inclose  a  copy  of  my  note  to  the  minister  of  foreign  affairs. 

So  little  heed  had  been  given  to  my  previous  communications  and 
so  little  respect  for  the  reasonable  wishes  of  the  United  States  evinced 
that  I  thought  it  well  to  make  the  note  as  plain  as  your  instructions 
wrould  seem  to  warrant. 

I  have,  etc.,  Francis  B.  Loomis. 

Mr.  Loomis  to  Minister  of  Foreign  A  flairs. 

Legation  of  the  United  States, 

Caracas.  January  14,  1901. 
Mr.  Minister:  I  have  the  honor  to  inform  you  that  I  have  been  instructed  by  the 
Secretary  of  State  of  the  United  States  to  communicate  to  you  the  following  telegram: 
"Learning  with  regret  of  the  decision  of  the  Venezuelan  Government  in  respect  to 
the  urgent  and  emphatic  representations  recently  made  to  it  by  our  minister  in  Caracas, 
the  Government  of  the  United  States  hereby  solemnly  and  formally  protests  against 
any  proceedings  on  the  part  of  the  Venezuelan  Government  having  lor  their  end  or 
object  the  dispossession  of  American  citizens  of  their  property  without  due  and  regular 

grocess  of  law,  as  it  is  understood  has  been  done  in  the  case  of  the  New  York  and 
ermudez  Company  and  the  asphalt  mines  claimed  by  that  corporation. 
"In  the  event  of  any  denial  of  justice  whatsoever  the  Government  of  the  United 
States  reserves  to  itself  the  right  to  review  the  proceedings  and  processes  by  means  of 
which  such  denial  was  accomplished." 

I  trust  >-our  excellency's  Government  will  receive  this  communication  in  the  spirit 
in  which  it  is  sent  and  that  the  note  of  caution  which  it  conveys  will  be  earnestly 
considered. 

I  take,  etc.,  Francis  B.  Loomts. 


Minister  of  Foreign  Affairs  to  Mr.  Loomis. 

[Translation.] 

Ministry  of  Foreign  Affairs. 
United  States  of  Venezuela, 

Caracas,  January  15,  1901. 
Mr.  Minister:  At  yesterday's  cabinet  meeting  the  Supreme  Chief  of  the  Republic 
had  taken  up  for  especial  consideration  your  excellency  s  note  written  in  accordance 
with  telegraphic  instructions  from  your  Government,  and  which  treats  of  affairs  in 
which  the  New  York  and  Bermudez  Company  is  interested. 

The  protest  contained  in  your  note  can  not  now  be  considered  if  it  refers  to  the  action 
which  the  Government  has  taken  in  the  matter,  as  such  action  has  been  strictly  in 
accordance  with  law.  But  as  the  telegram  speaks  of  an  eventual  denial  of  justice, 
which  presupposes  judicial  proceedings  to  determine  alleged  rights,  the  protest  is 
viewed  in  a  mere  hypothetical  sense,  and  the  Government  of  the  Republic  does  not 
look  with  grave  concern  upon  the  ultimate  results,  as  it  has  perfect  confidence  in  the 
probity  of  the  magistrates  charged  with  the  administration  oi  iuBtice  in  Venezuela. 

The  Government  of  the  United  States,  with  due  regard  in  this  case,  as  in  all  cases, 
to  the  principles  of  international  law,  can  not  prejudge  the  question  under  considera- 
tion, but  must  wait  until  the  proper  courts  have  taken  up  the  tratter  in  accordance 
with  the  prescriptions  of  the  Code. 

I  take,  etc.,  Edvardo  Blanco. 


328  WRONGS  DONE  AMERICAN   CITIZENS  BY  VENEZUELA. 

The  Secretary  of  State  tdl  Minister  Loomis. 

No.  387.]  Department  of  State, 

Washington,  January  28,  1901 . 

Sir :  I  have  to  acknowledge  the  receipt  of  your  Nos.  539,  545,  and 
546,  of  the  13th  instant,  relative  to  the  case  of  the  New  York  and 
Bermudez  Company. 

It  is  evident  from  the  contents  of  your  No.  546  that  in  the  treat- 
ment of  the  asphalt  controversy  caution  should  be  exercised  against 
undue  reliance  upon  the  mere  statements  and  representations  of 
either  of  the  interested  parties  in  this  controversy. 

While  your  dispatches  would  seem  to  indicate  a  disposition  on  the 
part  of  the  Venezuelan  Government  to  lend  support  by  merely 
executive  action  to  the  parties  claiming  the  asphalt  mine  in  opposi- 
tion to  the  New  York  and  Bermudez  Company,  and  while  in  reliance 
upon  the  facts  as  reported  in  your  dispatches,  that  the  New  York  and 
Bermudez  Company  has  been  in  possession  of  the  property  under  a 
claim  of  title  during  the  last  twelve  years  and  that  their  dispossession 
was  contemplated  by  arbitrary  executive  action,  the  Government 
of  the  United  States  has  protested  against  such  arbitrary  determi- 
nation of  the  rights  of  the  parties,  it  has  never  been  its  purpose  to 
interfere  for  the  purpose  of  preventing  the  parties  from  resort  to  the 
local  courts  for  the  judicial  determination  of  their  rights.  On  the 
contrary  the  attitude  of  the  Department  has  been  and  is  that  inas- 
much as  the  controversy  involved  the  title  to  land  including  a  dis- 
puted boundary  question,  the  courts  are  the  only  proper  forum  for 
the  discussion  of  the  questions  involved.  The  Government  of  the 
United  States  can  not  attempt  to  decide  those  essentially  juridical 
questions  by  an  Executive  decision,  and  it  would  regret  to  witness 
anv  such  attempted  determination  of  the  questions  by  the  Executive 
of  Venezuela. 

Judging  from  the  contents  of  the  note  of  the  minister  of  foreign 
relations,  dated  the  10th  instant,  inclosed  with  your  No.  545,  the 
Venezuelan  Government  seems  to  be  under  some  misapprehension 
as  to  the  real  attitude  of  this  Government. 

The  impression  conveyed  in  the  said  note  that  this  Government 
claims  ''That  it  is  necessarv  for  the  Executive  to  intervene  in  some 
wav  in  the  settlement  of  the  matters  connected"  with  the  claim  of 
either  of  the  adverse  parties  is  an  unfortunate  misconception  of  the 
attitude  of  this  Government.  On  the  contrary,  the  Government  of 
the  United  States  is  in  entire  accord  with  the  view  expressed  in 
said  note,  that  the  Executive  may  not  properly  intervene  in  support 
of  the  claim  of  either  party,  but  should  leave  the  parties  to  their 
remedies  before  the  courts. 

In  the  light  of  the  views  expressed  by  the  minister  in  said  note, 
the  Department  is  better  able  to  interpret  the  note  of  the  minister 
dated  the  3d  instant,  inclosed  in  your  No.  530. 

The  Government  of  the  United  States  is  animated  by  the  most 
friendly  feelings  toward  the  Government  of  Venezuela,  with  whom 
it  desires  to  cultivate  and  strengthen  the  harmonious  relations  exist- 
ing between  them.  It  was  strongly  represented  to  this  Govern- 
ment that  the  New  York  and  Bermudez  Company  has  been  in 
possession  of  the  property  in  controversy  under  claim  of  title  during 
the  past   twelve  years;  that  it  has  expended  large  sums  of  money 


WRONGS  DONE  AMBBICAN   CITIZENS  BY   VENEZUELA.  329 

in  constructing  a  plant,  refineries,  docks,  warehouses,  a  railroad, 
etc.,  and  that  it  was  threatened  with  forcible  dispossession  by  mere 
Executive  action  and  without  judicial  determination  of  the  rights 
of  the  parties.  If  the  facts  were  as  represented,  the  Government 
of  the  United  States  felt  and  still  holds  that  the  company  in  possession 
was  entitled  to  protection  against  such  arbitrary  action.  But  the 
Department  is  happy  to  be  assured  by  the  said  note  of  January  10 
that  no  such  action  is  contemplated  and  to  know  that  both  Govern- 
ments agree  in  the  opinion  that  the  questions  in  issue  between  the 
adverse  parties  are  for  the  determination  of  the  local  courts  in  the 
first  instance. 

You  will  communicate  these  views  to  the  Venezuelan  Government. 
I  am,  etc., 

John  Hay. 


Mr.  Loomis  to  Secretary  of  State. 

[Telegram.] 

Caracas,  January  81,  1901. 

(Received  1.45  p.  m.) 
The  Venezuelan  Government  has  gained  important,  perhaps 
decisive,  victory  near  Carupano,  and  reoccupied  city.  The  Venezue- 
lan Government  thinks  victorv  may  end  revolution.  French  Govern- 
ment has  sent  a  cruiser  to  Carupano  to  relieve  the  Suchet.  Local 
Government  officials  have  made  formal  demand  upon  New  York- 
Bermudez  people  at  Pitch  Lake  to  surrender  their  arms  and  ammuni- 
tion. Caracas  Government  informed  the  agent  of  this  company  it 
will  not  interfere  with  actions  of  local  officials.  Trinidad  papers 
report  a  battle  near  Lacuevas  recently.  The  Venezuelan  Govern- 
ment lost  250  troops;  insurgents  a  considerable  number  as  well. 

Loomis. 


The  Acting  Secretary  of  State  to  Mr.  Loomis. 

No.  390.]  Department  of  State, 

Washington-,  February  8,  1901. 

Sir:  1  have  to  acknowledge  the  receipt  of  your  No.  552  of  the 
26th  ultimo,  reporting  your  interview  with  the  President  of  Vene- 
zuela on  the  subject  of  the  claims  of  the  New  York  and  Bermudez 
Company. 

In  reply  I  have  to  say  that  the  Department  will  not  undertake 
to  judge  of  the  motives  of  action  of  the  Venezuelan  Executive,  nor 
is  it  disposed  to  alter  the  attitude  stated  by  it  in  its  last  instruction, 
No.  387  of  the  28th  ultimo,  especially  in  view  of  the  statement  made 
in  the  note  of  the  foreign  minister  inclosed  in  your  No.  539  of  January 
13,  in  which  the  assurance  was  given  that  the  Government  of  Vene- 
zuela feels  entirely  competent  to  prevent  or  suppress  all  disturbances 
and  to  dictate  measures  looking  to  the  preservation  of  order.  It 
is  manifestly  the  duty  of  the  Government  of  Venezuela  to  take  its 
own  police  measures  for  the  preservation  of  property  and  the  pro- 
tection of  rights,  and  in  view  of  the  assurance  above  givetv  wmL  <s>1 
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the  statement  of  the  minister  of  foreign  relations  in  the  note  inclosed 
in  your  No.  545  of  the  13th  ultimo,  that  the  courts  of  justice  offer 
a  full  guaranty  of  impartiality,  the  Department  does  not  deem  it 
necessary  to  add  to  the  instructions  already  given  you  further  than 
to  say  that  you  will  vigilantly  guard  the  interests  of  all  Americans 
alike,  and  will,  if  necessary,  earnestly  protest  against  the  infringe- 
ment of  those  rights  by  arbitrary  and  forcible  executive  action. 
I  am,  etc., 

David  J.  Hill, 
Acting  Secretary. 


The  Acting  Secretary  of  State  to  Mr.  Loomis. 

No.  391.]  Department  of  State, 

Washington,  February  8,  1901. 
Sir:  I  have  to  acknowledge  the  receipt  of  your  No.  556  of  the 
26th  ultimo,  relative  to  the  case  of  the  New  York  and  Bermudez 
Company,  and  approve  your  note  of  the  14th  ultimo  to  the  Vene- 
zuelan foreign  office,  containing  this  Government's  protest  against 
the  dispossession  of  American  citizens  of  their  property  without  due 
process  of  law. 

I  am,  etc.,  David  J.  Hill, 

Acting  Secretary. 


Mr.  Loomis  to  Mr.  Hay. 

No.  561.]  Legation  of  the  United  States, 

(1aracas,  February  10 ',  1901. 

Sir:  Answering  your  instructions  of  January  21,  Xo.  384,  in 
which  J  am  directed  to  ascertain  "whether  the  Warner-Quinlan 
Company  have  adequate  remedy  in  the  courts  to  assert  and  main- 
tain their  legal  rights  and  title,  if  they  have  any,  to  the  asphalt  mine 
as  against  the  New  York  and  Bermudez  Company,"  I  have  the  honor 
to  report  that  it  is  a  matter  of  great  difficulty  to  get  thoroughly  relia- 
ble and  competent  legal  advice  here.  I  have  the  statement  of  the 
minister  of  foreign  affairs  to  the  effect  that  most  of  the  lawyers  in 
Caracas  are  so  open  to  the  influence  of  money  that  their  opinions  are 
not  to  be  relied  upon.  I  have  consulted  Senor  Feo,  who  by  common 
consent  appears  to  be  deemed  the  man  of  highest  character  in  the 
legal  profession  here,  and  who,  at  the  same  time,  is  one  of  the  three 
or  four  lawyers  occupying  the  first  rank  in  that  profession  in  Vene- 
zuela. 

I  put  the  question  propounded  bv  the  Department  first  in  a  hypo- 
thetical way  and  later  made  it  apply  specifically  to  the  case  in  point. 
Senor  Feo  first  cited  the  following  section  of  the  law : 

In  all  cases  of  disputed  titles  the  first  branch  of  the  first  instance  of  the  high  federal 
court  shall  pass  upon  the  nullity  or  validity  of  said  titles. 

Then  he  said:  "The  Warner-Ouinlan  Company  will  have  to  go  to 
the  courts  unless  the  property  claimed  by  it  under  the  titles  recog- 
nized in  the  decree  of  December  10,  1900,  is  turned  over  to  it  by  the 
New  York  and  Bermudez  Company.  If  the  New  York  and  Bermudez 
Company  declines  to  vacate  the  property  claimed  by  the  Warner- 
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Quinlan  Company,  it  will  then  be  incumbent  upon  the  latter  com- 
pany to  report  that  fact  to  the  Government,  and  the  Government 
must  then  send  the  case  to  the  supreme  court  to  decide  the  question 
of  validity  of  title.  That  this  and  all  questions  of  title  should  ulti- 
mately go  to  the  high  federal  court  in  cases  of  contest  for  judicial 
determination  and  decision  is,  according  to  the  laws  and  procedure 
of  Venezuela,  inevitable.  No  other  authority  than  the  high  federal 
court  is  competent  to  determine  the  validity  of  title  or  decide  as  to 
questions  of  infringement.  The  case  can  be  sent  by  the  Government 
at  once  to  the  high  federal  court  and  does  not  have  to  pass  through 
any  intermediate  courts.  Of  course  the  Government  may  refuse  to 
submit  the  case  to  the  court,  but  that  would  be  acting  in  direct  oppo- . 
sition  to  the  law. 

"On  the  other  hand,  there  is  a  remedy  for  the  New  York  and  Ber- 
mudez  Asphalt  Company  in  the  same  court.  It  may  at  any  time 
bring  an  action  against  the  Government,  setting  up  that  the  titles 
granted  by  it  infringe  upon  the  rights  and  titles  long  since  granted 
to  said  company  by  due  process  of  law/ ' 

The  fact  seems  to  be  that  neither  the  Warner-Quinlan  Company 
nor  the  New  York  and  Bermudez  Company  desire  to  commence  legal 
proceedings  in  the  Venezuelan  courts.  Each  side  wants  the  other  to 
take  tHe  initiative.  I  should  think,  however,  that  the  matter  would 
finally  reach  the  court  unless  settled  otherwise,  in  the  manner  indi- 
cated by  Seflor  Feo;  that  is,  the  Warner-Quinlan  people  will  go  to 
the  mine  to  take  possession.  The  representatives  of  tne  New  York 
and  Bermudez  Company  will,  I  am  informed,  eject  them,  and  then 
the  Government  will  be  petitioned  to  put  the  Warner-Quinlan  Com- 
pany in  possession,  and  tne  Government  must  then  have  the  question 
of  title  definitely  determined  by  the  high  federal  court. 

There  is  no  difficulty  whatsoever,  it  appears,  about  the  question  of 
title  and  rights  being  determined  judicially,  except  the  apparent 
unwillingness  of  the  interested  parties  to  seek  this  remedy. 

Seflor  Feo  also  said  that  the  validity,  character,  scope,  and  inter- 
pretation of  a  concession  must  be  determined  by  the  supreme  court, 
and  that  no  executive  act  which  had  the  effect  of  invalidating  or 
limiting  the  rights  and  privileges  granted  or  enjoyed  under  a  conces- 
sion ratified  by  Congress  could  stand.  Such  an  act  would  be  illegal, 
irregular,  and  unconstitutional. 

I  can  see  no  valid  reason  why  either  the  New  York  and  Bermudez 
Company  or  the  Warner-Quinlan  Company  should  object  to  having 
the  question  of  title  determined  by  the  courts  here,  if  the  case  is  to 
be  finally  reviewed  by  the  Department  of  Statue  at  Washington. 
I  have,  etc., 

Francis  B.  Loomis. 


Mr.  Loomis  to  Mr.  Hay. 

No.  566,  confidential.]        Legation  of  the  United  States, 

Caracas,  February  22,  1901. 
Sir:  I  am  in  receipt  of  your  instructions,  No.  387,  dated  Jan- 
uary 28,  relating  to  the  New  York  and  Bermudez  Asphalt  Company 
and  setting  forth  the  position  of  the  Government  of  the  United  States 
in  the  matter,  and  explaining  its  attitude  toward  the  Venezuelan 
Government. 
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I  have  communicated  the  Department's  views  to  the  Government 
of  Venezuela  as  directed  and  I  am  sure  there  is  no  misunderstanding 
concerning  the  attitude  taken  by  the  United  States  Government  in 
this  affair,  nor  do  I  think  there  has  been  any  considerable  misunder- 
standing on  this  point  at  all  here,  though  something  of  the  sort  was 
plainly  indicated  in  some  of  the  notes  sent  to  this  legation.  It 
never  appeared  in  any  one  of  the  many  conversations  which  I  have 
had  on  the  subject  of  this  controversy  with  various  persons  in  official 
place  here  that  the  attitude  and  desires  of  the  United  States  were  mis- 
construed. Indeed,  it  was  stated  with  so  much  clearness  and  fre- 
^uency  in  just  what  the  reasonable  request  and  expectation  of  the 
Tnited  States  Government  consisted  that  there  could  have  been  no 
real  misunderstanding  on  the  point.  The  fact  that  there  was  a  dis- 
crepancy between  what  was  said  to  me  and  what  was  written  does 
not  mean  much.  No  occurrence  is  more  common  here.  All  of  my 
diplomatic  colleagues  have  a  score  of  times  commented  upon  the 
fact  that  they  are  frequently  told  one  thing  and  perhaps  a  few  days 
later  receive  a  note  which  ignores  all  of  the  solemn  verbal  assurances 
they  had  received  and  probably  communicated  to  their  governments. 
There  are  many  practices  current  here  which  make  it  very  difficult 
to  transact  business,  and  this  is  one. 

There  has  never  been  a  time* since  the  promulgation  of  the  decree 
of  December  10,  in  reference  to  the  asphalt  controversy,  when  the 
operation  of  that  instrument  could  not  have  been  temporarily  sus- 

t ended  as  a  matter  of  comity  and  courtesy  to  the  Government  of  the 
Tinted  States.  Practically  the  decree,  so  far  as  the  question  of  dis- 
turbing the  possession  of  the  New  York  and  Bermudez  Company, 
for  the  time  apparently  has  been  suspended,  presumably  as  the  result 
of  protests  from  Washington.  It  has  seemed  to  me  that  this  should 
have  been  done  in  a  gracious  and  generous  manner. 

I  think  the  plain  disposition  here  is  to  have  the  matter  determined 
by  the  courts,  as  you  suggest.  The  original  intention,  so  far  as  it 
could  be  ascertained,  ditl  not  contemplate  a  determination  of  title 
by  the  courts  prior  to  the  dispossession  of  the  Now  York  and  Ber- 
mudez Asphalt  Company.  What  is  known  in  commercial  parlance 
as  a  " quick  transaction"  appears  to  have  been  desired.  Resort  to 
the  courts  is  almost  sure  to  bring  its  chain  of  embarrassments.  It 
seems  likely  that  either  the  Warner-Quinlan  people  or  the  New  York 
and  Bermudez  Company  will  be  wholly  dissatisfied  with  the  finding 
of  the  court,  and  seek  some  further  determination  of  the  matter. 
The^courts  here  often  labor  under  grave  disadvantages. 

[Confidential.] 

Since  my  residence  here  I  have  seen  a  majority  of  the  members  of 
the  supreme  court  arrested,  imprisoned,  and  finally  removed  from 
office  for  intimating  that  thev  would  not  decide  a  case  in  the  manner 
desired  by  the  Chief  Executive. 

While  on  this  general  subject,  1  feel  constrained  to  say,  referring  to 
the  Departments  instruction  numbered  390,  that  in  the  foreign 
minister's  note  of  January  13,  inclosed  in  my  number  539,  the  assur- 
ances about  the  ability  of  the  Government  to  protect  property  and 
rights  are  rather  overstated.  At  the  time  the  note  was  written  the 
Government  could  not  have  guaranteed  any  sort  of  sufficient,  ade- 
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quate,  or  prompt  police  or  military  protection  in  the  district  referred 
to.  It  was  in  a  state  of  revolution  and  semianarchy,  as  frequently 
happens  in  this  country  during  times  of  acute  political  disturbance. 
Haa  any  revolutionary  or  guerrdla  band,  as  had  been  done  in  the  past, 
chosen  to  descend  witn  hostile  intent  upon  the  Americans  at  the  plant 
of  the  New  York  and  Bermudez  Company,  those  there,  men,  women, 
and  children,  would  have  had  to  rely  upon  themselves  for  defense  ana 

Erotection,  and  on  themselves  only.  The  pitch  lake  is  fourteen  hours 
y  sea  from  the  nearest  cable  station.  I  received  a  number  of  reports 
from  there  which  were  sent  by  Major  Rafferty,  a  man  of  high  charac- 
ter and  good  judgment,  who  has  had  fine  military  training  and  expe- 
rience. These  reports  were  later  corroborated  by  a  messenger  from 
the  spot.  It  seemed  to  me  that  in  view  of  sucn  representations  I 
would  be  taking  an  unwarrantable  responsibility  if  I  did  not  suggest 
sending  a  gunboat.  I  made  that  suggestion  knowing  the  isolated 
situation  oFthe  lake  and  for  the  further  reason  that  I  hoped  in  this 
way  to  get  a  fresh  report  on  the  real  situation  from  sources  which 
could  not  even  be  suspected  of  bias. 

I  have,  etc.,  Francis  B.  Loomis. 

Mr.  Loomis  to  Mr.  Hay. 
No.  567.] 

Legation  of  the  United  States, 

Caracas,  February  28,  1901. 
Sir:  I  have  the  honor  to  report  that  preliminary  legal  steos  have 
been  taken  by  the  resident  attorney  of  Messrs.  Warner  and  Quinlan 
to  bring  the  question  of  title  to  the  "Felicidad"  mine  before  the 
high  federal  court  for  judicial  determination. 

The  case  may  have  a  hearing  inside  of  forty  days,  or  if  one  or  both 

I)arties  desire  seriously  to  employ  dilatory  tactics  a  decision  is  not 
ikely  to  be  rendered  inside  of  six  or  seven  months. 
I  have,  etc., 

Francis  B.  Loomis. 


Mr.  Loomis  to  Mr.  Hay. 

No.  579.]  Legation  of  the  United  States, 

Caracas,  March  9,  1901. 
Sir:  I  have  the  honor  to  inclose  herewith  an  affidavit  made  by 
A.  F.  Jaurett,  esq.,  owner  and  publisher  of  the  Venezuelan  HeraldL 
Mr.  Jaurett,  in  this  affidavit,  throws  much  light  upon  the  origin  of 
the  recent  newspaper  attacks  upon  this  legation.  His  information 
corresponds  with  that  which  I  have  received  from  other  sources,  and 
I  think  there  can  be  no  doubt  that  these  uncalled-for  and  offensive 
articles  were  in  nearly  every  case  directly  inspired  by  certain  mem- 
bers of  the  cabinet  and  sometimes  written  by  them,  except  the  one 
in  which,  it  is  asserted  by  one  of  the  publishers,  the  article  came  from 
Miraflores,  the  residence  of  General  Castro. 
I  have,  etc., 

Francis  B.  Loomis, 
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[Incloflure.] 

Legation  of  the  United  States, 

Caracas,  Venezuela,  March  9,  1901. 

A.  F.  Jaurett,  an  American  citizen,  being  duly  sworn  deposed  as  follows: 

I  am  an  American  citizen  living  temporarily  in  Caracas,  where  I  own  and  publish  the 
Venezuelan  Herald.  I  have  a  large  acquaintance  among  newspaper  men  in  this  city 
and  country.  Among  others  I  have  known  for  several  years  Seflor  Salomon,  who  is 
the  business  manager  of  the  Pregonero  newspaper  of  this  oity.  I  have  been  able  to  do 
him  some  considerable  personal  favors  in  the  past,  and  he  has  a  very  friendly  feeling 
for  m*1  and  often  calls  to  see  me  at  my  house.  He  has  been  to  see  me  several  times 
of  lat  •  und  has  talked  freely  about  the  attacks  which  have  appeared  in  the  Pregonero 
upon  the  United  States  Navy,  legation,  and  Department  of  State,  ne  is  a  Frenchman 
and  does  not  share  the  feeling  of  Venezuelan  officials  toward  the  Americans.  He 
called  at  my  house  last  night  and  said:  "  I  was  in  the  office  of  General  Ayala,  minister 
of  fomento,  the  day  before  the  first  article  appeared  in  the  Pregonero,  with  General 
Ayala  and  Doctor  Ponte,  the  publisher  of  that  paper,  and  Senor  Grilett,  the  secretary 
of  General  Ayala.  General  Ayala  said  to  Mr.  Ponte,  and  I  recall  his  exact  words, 
'Now:  Ponte,  you  can  begin  the  campaign  against  the  Americans  and  hit  them  hard, 
especially  Loomis,  and  repeat  the  dose  daily." '  The  first  article  was  ordered  the 
same  night  and  was  written  by  Griilet,  the  secretary  to  the  minister  of  fomento,  and 
another  man. 

Some  of  the  articles  attacking  Mr.  Loomis  came  to  the  Pregonero  in  the  handwriting 
of  the  minister  of  fomento  himself,  and  all  of  the  articles  translated  from  the  American 
press  were  translated  by  the  official  translator  of  the  ministry  of  fomento,  who  was 
engaged  for  this  work,  so  it  was  stated  at  the  ministry.  Senor  Salomon  was  present  at 
several  interviews  between  General  Ayala  and  the  publisher  of  the  Pregonero  and 
heard  the  matter  of  attacking  the  American  legation  discussed  freely. 

I  have  myself  seen,  continues  Mr.  Jaurett,  Senor  Salomon  at  the  ministry  of  fomento 
talking  with  the  minister  and  the  publisher  of  the  Pregonero.  I  regard  Salomon  as  a 
truthful  man.  He  has  told  the  same  thing  herein  related  to  others.  He  has  no  object 
in  telling  this  story.  He  related  it  to  me  because  he  is  my  personal  friend  and  because 
he  knew  I  wa-*  also  to  be  attacked  by  the  Government  asphalt  ring  here,  amo^t  corrupt 
and  audacious  combination. 

When  I  asked  him  to  make  affidavit  to  this  statement  he  said  it  would  or  might 
become  known,  and  he  would  then  lose  his  livelihood  and  be  persecuted  by  the  Gov- 
ernment. He  is  right  about  that,  and  can  not  be  blamed  for  declining  to  make  an 
official  statement  in  this  matter. 

A.  F.  Jaurbtt. 

Sworn  to  and  subscribed  before  me  this  9th  day  of  March,  1901. 

William  W.  Russell, 
United  States  Secretary,  Legation. 


Mr.  Loomis  to  Mr.  Hay. 

No.  580.]  Legation  of  the  United  States, 

Caracas,  March  9,  1901. 

Sib:  Referring  to  the  asphalt  controversy  I  have  to  report  that  on 

February  16,  Messrs.  Zuloga  &  Paul,  attorneys  for  Messrs.  Quinlan 

and  Warner,  of  New  York,  petitioned  the  Alta  Corte  Federal  for  the 

issuance  of  a  citation  to  compel  the  New  York  and  Bermudez  Com- 

Eany  to  recognize  the  title  of  said  Warner  &  Quinlan  in  the  mine 
nown  as  "La  Felicidad." 

m  Before  a  citation  may  issue  it  is  necessary  that  the  question  be  con- 
sidered by  the  court  in  full  session.  Such  a  session  has  not  been  held 
up  to  this  writing,  and  no  citation  has  yet  been  issued. 

It  is  likely  that  one  side  or  the  other,  or  the  Government  itself,  has 
prevented  a  full  session.  This  is  a  common  device  here  and  fre- 
quently resorted  to  in  order  to  bring  about  delay. 

The  Government  seems  to  be  the  only  power  that  can  compel  a  full 
session  at  any  time. 

I  have,  etc.,  Francis  B.  Looms. 
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Mr.  Russell  to  Mr.  Hay. 

No.  609.]  Legation  of  the  United  States, 

Caracas,  May.  8,  1901. 

Sir:  As  already  reported,  the  attorneys  for  Messrs.  Warner  & 
Quinlan  commenced  proceedings  against  the  New  York  and  Ber- 
mudez  Company  in  the  federal  court. 

Mr.  Bean,  the  attorney  for  the  New  York  and  Bermudez  Company, 
filed  exceptions  to  the  suit  and  alleged  that  the  federal  court  had  iu 
jurisdiction  in  a  suit  of  tliis  nature.  The  case  has  been  argued  on 
these  exceptions  for  several  weeks  and  a  decision  was  about  to  be 
given.  On  May  1  the  Government  issued  the  inclosed  decree.  The 
attorney  for  the  New  York  and  Bermudez  Company  claims  that  this 
would  Se  an  evident  denial  of  justice  and  has  given  me  a  statement  in 
regard  to  the  decree,  which  I  also  inclose. 
I  have,  etc., 

William  W.  Russell. 


[Inclosure.] 


The  provisional  President  of  the  United  States  of  Venezuela,  in  exercise  of  the  fac- 
ulties in  him  conferred  by  clause  2  of  article  3  of  the  decree  of  the  National  Constit- 
uent Assembly  on  the  provisional  organization  of  the  Republic,  decrees: 

Art.  1.  The  organic  code  of  the  federal  code  of  the  court  of  cassation  and  the  other 
federal  tribunals  shall  be  in  force  and  effect  until  the  national  laws  have  been  exam- 
ined in  accordance  with  the  provisions  of  clause  3  of  article  3  of  the  said  decree,  in 
order  that  the  Congress  should  harmonize  them  with  the  constitution. 

Art.  2.  The  federal  court  shall  elect,  from  those  six  members  who  are  not  exercising 
functions,  the  prosecutor,  chancellor,  and  the  two  members  who,  presided  by  the 
vice-president,  shall  form  the  division  created  by  section  2,  subsection  13a  of  article 
106  of  the  national  constitution. 

Art.  3.  In  those  cases  in  which,  according  to  the  national  constitution,  the  federal 
court  shall  unite  with  the  court  of  cassation  to  constitute  a  supreme  federal  court  of  the 
president  of  the  federal  court  shall  act  as  president,  the  vice-president  of  the  court 
of  cassation  as  vice-president,  and  as  prosecutor  and  chancellor  of  those  affairs  of  the 
federal  court  and,  in  their  absence,  those  of  the  court  of  cassation. 

Art.  4.  The  functionaries  of  the  division  mentioned  in  article  2  of  this  decree  and 
those  of  the  supreme  federal  court  shall  have  the  respective  powers  that  the  organic 
code  of  the  federal  court  confers  on  its  functionaries  in  judicial  matters. 

Art.  5.  Vacancies  shall  be  filled  in  the  manner  provided  in  paragraph  2  of  article 
102  of  the  constitution,  and  temporary  and  occasional  absence  in  the  manner  provided 
in  the  respective  laws. 

Art.  6.  Any  member  who,  without  justifiable  cause,  shall  be  absent  from  any  sitting 
of  the  court  shall  ipso  facto  be  suspended  from  the  exercise  of  this  function  for  fifteen 
days,  and  during  that  time  the  judge  who  shall  be  appointed  to  act  shall  receive  his 
salary. 

Art.  7.  The  minister  of  the  interior  is  charged  to  see  to  the  execution  of  this  decree. 

Given,  signed,  sealed  with  the  seal  of  the  National  Executive,  and  countersigned 
by  the  minister  of  the  interior,  at  the  federal  palace  at  Caracas,  this  1st  day  of  May, 
1901. 

Year  ninety  of  independence  and  forty-three  of  the  federation. 

GrPRiANo  Castro. 

(Countersigned. ) 

The  minister  of  the  interior. 

J.  A.  VULUTINI. 


[Statement  of  Mr.  H.  W.  Bean.] 

On  May  1,  1901,  there  appeared  in  the  Official  Gazette  a  decree  of  the  provisional 
president  organizing  the  federal  court  and  providing  that  the  organic  code  of  the 
federal  court,  the  court  of  cassation,  and  the  other  tribunals  of  the  Republic  should 
be  in  force  until  the  Congress  (which  is  scheduled  to  meet  in  February  next)  shall  ax&. 
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This  decree,  issued  under  a  power  given  the  provisional  president  by  the  Constitu- 
tional Assembly  to  provisionally  organize  all  branches  of  the  public  service,  and  in 
the  exercise  of  a  further  power  to  provide  for  the  examination  of  the  laws  and  note 
the  reforms  which  may  be  necessary,  to  the  end  that  Congress  may  harmonize  these 
laws  with  the  constitution  which  has  just  been  adopted  (Official  Gazette,  April  15, 
1901),  was  passed  with  the  idea  of  giving  jurisdiction  to  the  present  federal  court  in  the 
action  brought  by  Quinlan  and  Warner  against  the  New  York  and  Bermudez  Company. 
It  is  an  open  secret  that  it  was  revised  by  Zuloaga,  and  its  passage  secured  by  the  influ- 
ence of  I  elipe  Arocha,  the  minister  of  fomento. 

It  calls  the  organic  law  (which  is  the  law  passed  by  Congress  on  the  14th  of  May, 
1894,  and  approved  by  Crespo  on  the  29th  of  May,  1894,  the  Congress  acting  under 
powers  given  to  it  by  the  Constitution  then  in  force  to  define  the  jurisdiction  of  tne  Alta 
Corte  Federal)  a  "  code  "  in  order  to  brine  it  within  a  provision  of  the  new  constitution, 
which  says  "that  the  corte  federal  shall  have  jurisdiction  which  is  provided  by  the 
constitution  and  the  national  codes"  (article  106  of  the  constitution  of  1901).  The 
national  codes  are  the  civil  and  criminal  codes,  and  the  code  of  civil  procedure. 

It  is.clearly  an  attempt  to  enlarge  the  powers  of  the  federal  court,  which  is  a  political 
body*  hy  giving  the  court,  a  larger  jurisdiction  than  is  given  by  the  new  constitution, 
and  as  such  is  a  violation  of  the  new  constitution. 


Mr.  Russell  to  Mr.  Hay. 

No.  619.]  Legation  of  the  United  States, 

Caracas,  June  1,  1901. 
Sir:  I  have  the  honor  to  herewith  forward  a  statement  filed  with 
me  by  Mr.  Bean,  the  managing  director  of  the  New  York  and  Ber- 
mudez Asphalt  Company. 

Referring  to  a  former  dispatch  I  have  the  honor  to  state  that  the 
court  has  decided  against  the  exceptions  to  the  suit  taken  by  the 
attorneys  of  the  Bermudez  Company. 
I  await  your  instructions  in  the  matter. 
I  have,  etc., 

William  W.  Russell. 


Mr.  Bean  to  Mr.  Russell. 

Caracas,  June  1,  1901. 
Mr.  William  Worthington  Russell, 

Ckargi  (T  Affaires  at  interim  of  the  United  States,  Caracas,  Venezuela. 

Sir:  On  the  16th  of  February,  1901,  Warner  &  Quinlan,  through  their  attorneys, 
filed  their  libel  in  a  suit  brought  by  them  before  the  high  federal  court  against  the 
New  York  and  Bermudez  Company,  a  copy  and  translation  of  which  libel,  together 
with  an  amendment  thereto,  filed  March  16,  1901,  is  hereto  annexed,  marked  ''Ex- 
hibit A." 

It  will  be  observed  that  the  substance  of  the  allegations  made  in  the  libel  by  Warner 
&  Quinlan  is  that  they  are  the  owners  of  a  mine  called  ''La  Felicidad;1'  that  the  New 
York  and  Bermudez  Company  claims  that  the  title  to  the  mine  is  not  valid,  having 
alleged  in  petitions  directed  to  the  National  Government  that  the  mine  Felicidad 
is  within  the  boundaries  of  a  mining  concession  granted  to  Carner  in  1888  and  now 
owned  by  said  company,  and  that  by  reason  of  a  contract  made  by  the  National  Execu- 
tive with  Hamilton  in  1884,  and  duly  assigned  to  said  company,  the  National  Govern- 
ment had  not  the  right  to  grant  the  mining  title  to  Felicidad;  that  these  petitions 
constitute  a  continuing  disturbance  in  the  enjoyment  of  their  rights.  The  libel 
therefore  prays  that  the  New  York  and  Bermudez  Company  shall  recognize  the  validity 
of  the  title  to  the  mine  Felicidad,  and  in  case  the  New  York  and  Bermudez  Company 
shall  not  so  recognize  the  title,  that  the  ''alta  corte  federal v  shall  declare  the  validity 
of  the  title  in  conformity  with  its  functions. 

On  the  17th  of  April  the  New  York  and  Bermudez  Company  filed  exceptions  to 
this  libel,  which  exceptions,  together  with  a  translation  of  the  same,  are  marked 
"  Exhibit  B  "  and  hereto  attached. 

The  first  of  these  exceptions,  that  of  incompetency  of  the  tribunal,  is  founded  on 
the  following  facts: 
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Fii>(  Tin  lii-t  ion  was  brought  at  the  time  when  the  constitution  of  1893  waa  declared 
by  General  Castro,  then  dictator,  in  force  to  far  aa  it  did  not  interfere  with  tbfl  prinei- 
plea  of  the  liberal  revolution,  (See  volume  of  documents  submitted  to  the  Depart- 
ment of  State  in  the  matter  of  the  controversy  of  the  New  York  and  Bermudez  Com- 
pany and  the  Government  of  the  United  States  of  Venezuela,  p.  590.  | 

I" mli  4  1 893  the   'nit a  eorte  federal  n  had  by  the  one  hundred  and 

tenth  article  of  the  constitution  euch  attributes  as  are  there  given  it,  and  such  functions 
ae  may  be  assign ed  to  it  by  the  laws.     (See  Documents,  p.  I  ' 

On  May  29,  1894,  the  Congress  of  the  United  States  of  Venezuela  passed  an  act 
entitling  it  'The  organic  law  of  the  high  federal  cowl  and  other  tribunalB  •  •>!  May  29* 
1894 "  (voL  17 1  Recop  de  Ley  is,  p,  244),  in  which  the  duties  of  the  various  function- 
aries of  the  high  federal  court  are  ael  tick  12  the  power*  of  the  court 
other  than  those  exjjresaly  given  by  the  constitution-,  are  let  forth  in  19  dim-rent-  arti- 
cles, All  of  these  articles,  with  the  exception  of  articles  6t  10.  and  I8t  are  to  "hear 
and  decide,"  a  phrase  used  of  contentious  Litigation.  Article  *3  gives  the  court  power 
to  decide  in  petitions  for  extradition,  and  article  IS  gives  the  power  in  decide  appeal*?, 
etc 

The  tenth  mrbdivinot]  of  ihi^  urtielc  reads  as  follows; 

H  Spanish—  Declarar  la  vftlides  0  mulidad  de  toe  titttloi  <1lj  minas  o  de  tierraa  balidae 
que  havii  expedrdo  el  Grobiemo  oacional,  y  contra  In*  cu&les  Be  reclame. 

il  Enfflisl  n.— To  declare  the  validi  I  y  or  nullity  of  titles  of  mines  or  of  adjudi- 

cation of  wild  lands,  which  the  National  Government  Has  issued,  and  against  which 
there  is  a  claim  (L  e.T  lawsuit)." 

The  power  was  given  the  court  by  the  laws  of  1894  for  the  eminently  practical  reason 
that  the  brother  of  the  then  prime  minister  desired  a  sentence  or  the  high  federal 
court  affirming  his  title  to  a  disputed  gold  mine  in  Guyana,  In  the  three  or  four  cases 
in  which  the  court  has  acted  under  this  power,  it  has  always  been  in  a  suit  brought 
against  the  nation  in  which  both  parties  haH  agreed  on  the  result,  aud  the  court  exer- 
cising its  power  as  an  administrative  court,  bad  given  the  decision  in  a  "declaratory" 
sentence. 

The  suit  brought  by  Warner  and  Quiulanf  aside,  from  this  power  given  under  the 
organic  law  of  1894,  has  no  justification,  because,  in  fact,  it  is  not  a  suit  known  to  the 
Venezuelan  law.  It  is  an  attempt  to  hiring  a  "revindicatory"  action  without  sub* 
mitting  to  the  trial  of  th*»  EfeCts  and  the  appeals  incident  thereto  under  the  laws  of 
Venezuela. 

iid.  The  constitution  of  1901  was  published  I  Into  effect  on  the  ISth 

of  April,  1901,  and  takes  away  this  extra  ordinary  power  of  the  court. 

The  material  portion  of  article  106  of  this  constitution  reads  as  follow: 

tSpittitRh.l 

"Son  atribuckmes  de  la  Corte  Federal,  a  mis  de  las  que  Le  senale  esta  Constitucion 
y  le  atribuyan  los  GtfdigOi  Naciooales  y  las  leye,=  de  los  Estados  en  materia  de  eleo- 
ciones:11 

[Eaglirti  tranauttlnn.] 

"The  powers  of  the  federal  court,  beside  those  detenni]  the  constitution 

and  those  given  by  the  national  cc  the  laws  of  the  different  States  on  the 

subject  of  electiona,  are  the  following: IV 

(Here  follow  thirteen  articles,  none  of  which  authorize  the  bringing  of  such  a  suit.) 

Reading  of  articles  KM  to  107  of  the  new  constitution  (the  Official  Gazette,  April 
13,  1901,  which  contains  same  and  translation  of  said  articles  is  hereto  annexed 
marked  "Exhibit  C*1)  shows  that  anew  court  is  organized  with  a  new  name,  new  internal 
divisions,  new  duties,  differently  aligned,  and  an  appeal  to  a  supreme  federal 
tribunal  not  known  to  the  high  federal  court  existing  under  the  constitution  of  1893, 

The  exceptions  were  tiled  April  17.  On  May  lt  1901,  General  Castro,  Provisional 
President  of  the  Republic,  elected  by  the  constituent  assembly,  passed  an  act  which 
reads  as  foil  own: 

[Spanish.] 

"EL    PRESIDENTE    PROVISIONAL    DE    LOS    ESTADOS    UKIDOS   DE 

VENEZUELA, 


"en  ueo  de  las  facultades  que  le  eonfiere  el  numero2,  del  artfculo  3  del  Decreto  de  la 
AsaniUi'u  Nacional  Constituyente,  sobre  Organization  Provisional  de  la  Beptibliea, 
decretav 


Sfir.68— S.  Doc.  413,  0G~1- 


-22 


838  WRONGS  DONE  AMERICAN   CITIZENS  BY  VENEZUELA. 

f  "Art.  1.  Mientras  de  hacer  el  examen  de  las  leyes  nacionales,  conforme  alo  dis- 
pueeto  en  el  numero  3,  del  artfculo  3  del  citado  Decreto,  a  ende  que  el  Congreeo  las 
armonice  con  la  Constitucidn,  rige  el  C6digo  organico  de  las  Cortes  Federal  y  de  Casa- 
cidn  y  demas  Tribunales  Federales." 

[English  translation.] 

"THE   PROVISIONAL  PRESIDENT  OF  THE   UNITED  STATES  OF  VEN- 
EZUELA, 

"in  exercise  of  the  faculties  on  him  conferred  by  clause  2  of  article  3  of  the  decree 
of  the  national  constituent  assembly  on  the  provisional  organization  of  the  Republic, 
decrees: 

"Art.  1.  The  organic  code  of  the  federal  court,  of  the  court  of  cassation,  and  the 
other  federal  tribunals  shall  be  in  force  and  effect  until  the  national  laws  have  been 
examined,  in  accordance  with  the  provisions  of  clause  3  of  article  3  of  the  said  decree, 
in  order  that  the  Congress  should  harmonize  them  with  the  constitution.'1 

(Here  follow  immaterial  parts  of  the  decree  relating  to  duties  of  functionaries. 
For  full  text  of  the  decree  and  translation  of  the  same  see  Exhibit  D,  consisting  of 
Official  Gazette  of  May  1,  1901,  and  translation). 

This  act  was  passed  under  the  power  given  by  the  constituent  assembly  to  the 
Provisional  President  to  organize  the  national  public  powers  (see  Official  Gazette, 
April  15,  and  translation  of  decree,  marked  u  Exhibit  E  '),  and  was  intended  to  give 
the  court  jurisdiction  of  the  action  as  brought. 

Simple  reading  of  the  decree  of  the  constituent  assembly  under  which  the  Provi- 
sional President  acted  shows  that  the  constituent  assembly  did  not  intend  to  give  and 
did  not  give  him  the  power  to  legislate. 

But  even  if  the  Provisional  President  had  the  power  to  legislate,  the  decree  of  May  lt 
1901,  in  article  1,  was  unconstitutional  and  void,  since  it  is  contrary  to  the  express 
terms  of  the  constitution  then  and  now  in  force. 

On  May  27,  1901,  Dr.  Hermosa  Telleria,  the  president  of  the  federal  court,  sitting 
alone  as  judge  of  examination,  decided  that  the  federal  court  was  competent,  baa- 
ing his  decision  at  bottom  on  the  fact  that  the  organic  law  of  May  29,  1894,  was  in 
force.  (I  inclose  a  certified  copy  of  his  decision  and  a  translation  of  same,  marked 
"Exhibit  F.") 

The  matter  was  argued  at  great  length  and  was  well  understood.  The  New  York 
and  Bermudez  Company  is  now  endeavoring  to  have  the  question  of  its  competency 
considered  by  the  full  court,  which  consists  of  two  lawyers,  one  man  who  has  studied 
law  and  seven  generals,  in  order  that  the  manifest  error  may  be  corrected  or  that  the 
first  steps  in  a  complete  denial  of  justice,  sanctioned  by  ten  members  of  the  court, 
may  be  made  so  plain  that  he  who  runs  may  read.  The  attempt  in  these  proceedings 
is  to  give  a  color  of  law  by  the  use  of  every  governmental  power  to  the  attack  on  the 
vested  rights  of  the  New  York  and  Bermudez  Company.  For  this  reason  it  is  that  I 
have  ventured  to  trouble  you  with  so  much  detail,  and  have  endeavored  to  substan- 
tiate every  statement  by  the  production  of  the  documents  in  order  that  the  protest 
may  be  tne  stronger. 

Very  respectfully,  H.  W.  Bean, 

Managing  Director,  New  York  and  Bermudez  Company. 


[Inclosure.] 
[Translation  of  certified  copy  of  libel.] 

Citizen  president  and  other  members  of  the  alta  corte  federal  (hall  of  the  first  and 
only  instance): 

We,  Nicomedes  Zuloaga  and  Jose  de  Jesus  Paul,  lawyers,  as  substituted  attorneys 
of  Mr.  Patrick  R.  Quinlan,  for  himself  and  for  his  coowner,  Mr.  Charles  Warner,  as 
is  stated  by  the  certificate  which  we  inclose  of  the  secretary  of  the  tribunal  of  the 
department  libertador  of  the  federal  district,  respectfully  set  forth  to  you  the  following: 

Our  representatives  are  the  owners  of  the  mine  of  asphalt  "Fehcidad,"  situated 
in  the  old  State  of  Bermudez,  district  Benitez,  Parish  Union,  to  the  east  of  the  spot 
called  "U8i^ina,,,  on  the  Gulf  of  Paria,  near  the  Cano  known  by  the  name  of  "El 
Majagual,"  and  bounded  on  all  its  sides  by  wild  lands,  consisting  of  two  hundred 
and  eighty-three  hectares,  which  was  conceded  to  Mr.  Antonio  Bianchi,  Antonio  Cer- 
yoni,  Jose  Francisco  Micheli,  and  Mateo  Guearra  Marcano,  as  is  stated  by  the  defini- 
tive title  granted  in  Caracas  on  the  30th  of  November  of  one  thousand  eight  hundred 
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and  ninety-seven  (1897)  by  the  President  of  the  Repul lie,  of  which  we  inclose  a 
certified  copy  marked  with  the  letter  "A/1  and  as  is  also  Stated  by  the  plan  surveyed 
by  the  public  surveyor,  Pedro  Vicente  JYlce.  to  which  said  title  refexs,  an  suthi  r i r  i ■ 
copy  of  which  plan  we  also  inclose,  marked  with  the  letter  "B.T'  Our  representa- 
tives  obtained  the  si  id  mine  by  transfer  which  its  first  owniT^  made  oi  it,  as  appears 
by  documents  authenticated  in  Caracas  before  the  tribunal  of  the  parish  of  the 
era  part,  and  thereafter  registered  in  the  office  of  the  registry  of  the  district  Benites: 
and  «  the.  right  to  present  the  proper  testimony  of  tin;  pmtoeolization  of 

this,  accompanied  at  the  same  time  by  certified  copies  of  the  sale  made  to  our  man- 
dators, and  of  the  notification  which  was  made  to  the  pn-per  ministry. 

Messrs,  Warner  and  Quinlan.  in  use  oi  their  legal  rights*  intend"  bo  exploit  their 
mine  li  Felicidad:1*  but  the  New  York  and  Bermudez  Company,  an  American  oonv 
pany,  which  has  various  exploitations  in  the  same  old  Slate  of  Bemaudez,  claims 
that  the  title  of  our  mandators  is  not  valid,  alleging  that  the  mine  "FeKd/Oad"  is 
comprised  within  another  mining  concession  granted  lo  the  said  pom  patty  in  the 
name  of  iln  secretary,  A,  Howard  Garner,  in  ihe  year  one  thousand  eight  hundred 
and  eighty-eight  (1888),  and  alleging  besides  that  by  a  contract  made  by  the  National 
Executive  with  Horatio  R.  Hamilton,  in  the  year  one  thousand  eight  hundred  and 
eighty-three  (1883)  (a  contract  published  in  the  Rec^uladoo  Official,  toiuo  13 
2642).  and  of  which  the  New  York  and  Bermudez  Company  became  assignee,  the 
national  administration  could  not  grant  the  mining  concession  leliridad* 
The  hret  fact  alleged,  that  the  concession  "Felicidad4'  is  within  the  Cm 
ession  of  (he  New  York  and  Bermudez  fonminy.  is  completely  contrary  to  the 
truth,  as  is  shown  by  the  simple  comparison  of  tie  title  <u'  mine  obtained  by  the  New 
York  and  Bermudez  Company,  a*  well  as  from  the  title  and  the  plan  of  wild  lands 
which  were  conceded  for  the  purposes  of  exploitation  oi  Ui  mine,  which  we  inclose 
in  certified  copies  marked  with  the  letters  i1  -  "D,M  and  "K,''  with  tlve  title  and 
map  of  the  mine  "Felicidad."  For  the  more  easy  study  of  the  points  or  situation 
of  both  mines,  with  a  comparison  of  the  two  plana,  we  inclose  also  a  mj  peri m posit  ion 
of  them,  or  a  transfer  of  the  plan  of  the  mine  of  the  New  York  and  Bermudez  Com- 
pany to  the  plan  of  the  mine  ^Felicidad,'1  enlarging  the  first  to  a  double  scale,  in 
order  that  both  should  be  drawn  according  to  the  same  scale.  This  >npM  imposition 
is  marked  with  the  letter  **F.M 

In  respect  to  I  he  second  Point,  or  the  attempt  bo  oppose  the  Hamilton  cnnh.tr J 

mandators,  the  reading  of  the  contract  is  sufficient  to  convince  thaJ  the  said  contract 
does  not  give  to  the  New  York  and  Bermudez  Company  or  to  its  assign  the  exclusive 
ghi  of  exploitation  of  the  mines  of  asphalt,  smd  thai  therefore  il  does  not  diminish  in 
ay  respect  the  rights  legally  acquired  hj  our  mandators  such  pretensions  being, 
sides,  opposed  to  the  constitution  and  laws  of  Ihe  Republic.  Such  claims  of  the 
New  York  and  Bermudez  Company,  which  have  been  formulated  in  petitions  to  the 
National  Government  in  order  to  dispose*  ssour  mandators  of  their  property—  pel 
which  have  been  justly  denied  by  the  resolution  of  the  (iovernment  of  the  10th  of 
"•crcrnhnroi  ihe  year  last  passed,  constitute  for  our  mandators  a  continuing  disturbance 
i  the  enjoyment  of  their  rights;  and  as,  on  the  other  band,  then  appear!  in  the  minis- 
ry  of  fomento  a  potest  formulated  by  A.  FT.  Carner.  in  his  character  of  director  of  the 
*iew  York  and  Bermudez  Company,  under  date  of  the  14th  of  Decern  her  last,  against 
•  i d  n  Solution  of  the  Government ,  we  come  In  fore  this  high  tribunal,  SJ  n  pn  sen- 

tativesei  M-  sara  Patrick  K,  Quinlan  and  Cbarlcfl  Warner,  citizens of  the  united  States 

North  AjQ&erica,  n  sidenls  of  Syracuse.  State  of  New  York,  making  formal  euit  against 
the  New  York  and  Bermudas  Company,  domiciled  in  the  .Stale  of  New  York,  of  the 
United  Stat«  sof  North  America,  in  order  that  it  Khali  recognise  the  validity  of  tne  title 
of  the  mine  L  Felieidad  "  belonging  to  our  mandators;  and  in  case  they  will  no!  agree, 
we  petition  the  high  federal  court  that  it  will  declare  the  validity  of  the  said  title,  in 
conformity  with  its  legal  functions,  and  as  a  final  sentence  in  this  trial  against  the  New 
York  and  Bermudez  Company. 

We  inclose  the  *  MhVial  ( ia/.eite  No.  8105,  where  is  set  forth  the  resolution  of  the  Gov- 
ernmenl  ol  the  L Oth of  December  of  the  year  last  passed T and  which  contains  lh< 
pre  tat  inn  which  the  National  Government  gives  bo  the  Humilion  contract,  in  what 
refers  to  the  extent  of  its  concessions;  and  we  inclose  also  two  certified  copies  marked 
with  U  and  "H"  of  the  petition  and  protest  of  the  director  of  the  New 

fork  and  Bermudez  Company,  mi  erring  to  his  claims  which  caused  this  action 

We  petition  that  the  said  company  should  be  finally  condemned  in  oosta;  and  u  we 
understand  that  Mr.  Henry  Willard  Bean,  American  lawyer,  who  is  at  present  in  this 
city,  is  attorney  of  the  company  suedTahhuugh.  because  be  is  ftOl  0  Venezuelan  lawyer 
be  wiU  not  he  able  m  represent  in  the  trial,  he  may  substitute  his  power  in  ewe  it  is 
snllicicni.  w«j  pention  ihies  bigh  federal  court  that  it  will  please  cause  him  bo  be  Hted, 
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This  decree,  issued  under  a  power  given  the  provisional  president  by  the  Constitu- 
tional Assembly  to  provisionally  organize  all  branches  of  the  public  service,  and  in 
the  exercise  of  a  further  power  to  provide  for  the  examination  of  the  laws  and  note 
the  reforms  which  may  be  necessary,  to  the  end  that  Congress  may  harmonize  these 
laws  with  the  constitution  which  has  just  been  adopted  (Official  Gazette,  April  15, 
1901),  was  passed  with  the  idea  of  giving  jurisdiction  to  the  present  federal  court  in  the 
action  brought  by  Quinlan  and  Warner  against  the  New  York  and  Bermudez  Company. 
It  is  an  open  secret  that  it  was  revised  by  Zuloaga,  and  its  passage  secured  by  the  influ- 
ence of  I  elipe  Arocha,  the  minister  of  fomento. 

It  calls  the  organic  law  (which  is  the  law  passed  by  Congress  on  the  14th  of  May, 
1894,  and  approved  by  Crespo  on  the  29th  of  May,  1894,  the  Congress  acting  under 
powers  given  to  it  by  the  Constitution  then  in  force  to  define  the  jurisdiction  of  the  Alta 
Corte  Federal)  a  tf  code  "  in  order  to  bring  it  within  a  provision  of  the  new  constitution, 
which  says  "that  the  corte  federal  shall  have  jurisdiction  which  is  provided  by  the 
constitution  and  the  national  codes"  (article  106  of  the  constitution  of  1901).  The 
national  codes  are  the  civil  and  criminal  codes,  and  the  code  of  civil  procedure. 

It  is.clearly  an  attempt  to  enlarge  the  powers  of  the  federal  court,  which  is  a  political 
body,  by  giving  the  court,  a  larger  jurisdiction  than  is  given  by  the  new  constitution, 
and  as  such  is  a  violation  of  the  new  constitution. 


Mr.  Russell  to  Mr.  Hay. 

No.  619.]  Legation  of  the  United  States, 

Caracas,  June  /,  1901. 
Sir:  I  have  the  honor  to  herewith  forward  a  statement  filed  with 
me  by  Mr.  Bean,  the  managing  director  of  the  New  York  and  Ber- 
mudez Asphalt  Company. 

Referring  to  a  former  dispatch  I  have  the  honor  to  state  that  the 
court  has  decided  against  the  exceptions  to  the  suit   taken  by  the 
attorneys  of  the  Bermudez  Company. 
I  await  your  instructions  in  the  matter. 
I  have,  etc., 

William  W.  Russell. 


Mr.  Bean  to  Mr.  Russell. 

Caracas,  June  /,  1901. 
Mr.  William  Worthington  Russell, 

Chargi  (V Affaires  at  interim  of  the  United  States,  Caracas,  Venezuela. 

Sir:  On  the  16th  of  February,  1901,  Warner  &  Quinlan,  through  their  attorneys, 
filed  their  libel  in  a  suit  brought  by  them  before  the  high  federal  court,  against  the 
New  York  and  Bermudez  Company,  a  copy  and  translation  of  which  libel,  together 
with  an  amendment  thereto,  filed  March  16,  1901,  is  hereto  annexed,  marked  'Ex- 
hibit A." 

It  will  be  observed  that  the  substance  of  the  allegations  made  in  the  libel  by  Warner 
&  Quinlan  is  that  they  are  the  owners  of  a  mine  called  "  La  Felicidad  ;'*  that  the  New 
York  and  Bermudez  Company  claims  that  the  title  to  the  mine  is  not  valid,  having 
alleged  in  petitions  directed  to  the  National  Government  that  the  mine  Felicidad 
is  within  the  boundaries  of  a  mining  concession  granted  to  Carner  in  1888  and  now 
owned  by  said  company,  and  that  by  reason  of  a  contract  made  by  the  National  Execu- 
tive with  Hamilton  in  1884,  and  dulv  assigned  to  said  company,  the  National  Govern- 
ment had  not  the  right  to  grant  the  mining  title  to  Felicidad:  that  these  petitions 
constitute  a  continuing  disturbance  in  the  enjoyment  of  their  rights.  The  libel 
therefore  prays  that  the  New  York  and  Bermudez  ( 'ompany  shall  recognize  the  validity 
of  the  title  to  the  mine  Felicidad,  and  in  case  the  New  York  and  Bermudez  Company 
shall  not  so  recognize  the  title,  that  the  "alta  corte  federal1'  shall  declare  the  validity 
of  the  title  in  conformity  with  its  functions. 

On  the  17th  of  April  the  New  York  and  Bermudez  Company  tiled  exceptions  to 
this  libel,  which  exceptions,  together  with  a  translation  of  the  same,  are  marked 
"  Exhibit  B  "  and  hereto  attached. 

The  first  of  these  exceptions,  that  of  incompetency  of  the  tribunal,  is  founded  on 
the  following  facts: 
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First.  The  action  was  brought  at  the  time  when  the  constitution  of  1893  was  declared 
by  General  Castro,  then  dictator,  in  force  so  far  as  it  did  not  interfere  with  the  princi- 
ples of  the  liberal  revolution.  (See  volume  of  documents  submitted  to  the  Depart- 
ment of  State  in  the  matter  of  the  controversy  of  the  New  York  and  Bermudez  Com- 
pany and  the  Government  of  the  United  States  of  Venezuela,  p.  590.) 

Under  the  constitution  of  1893  the  "alta  corte  federal"  had  by  the  one  hundred  and 
tenth  article  of  the  constitution  such  attributes  as  are  there  given  it,  and  such  functions 
as  may  be  assigned  to  it  by  the  laws.     (See  Documents,  p.  656.)  * 

On  May  29,  1894,  the  Congress  of  the  United  States  of  Venezuela  passed  an  act 
entitling  it  "The  organic  law  of  the  high  federal  court  and  other  tribunals  of  May  29, 
1894"  (vol.  17,  Recop  de  Leyes,  p.  244),  in  which  the  duties  of  the  various  function- 
aries of  the  high  federal  court  are  determined,  and  in  article  12  the  powers  of  the  court 
other  than  those  expressly  given  by  the  constitutions,  are  set  forth  m  19  different  arti- 
cles. All  of  these  articles,  with  the  exception  of  articles  6,  10,  and  18,  are  to  "hear 
and  decide,"  a  phrase  used  of  contentious  litigation.  Article  6  gives  the  court  power 
to  decide  in  petitions  for  extradition,  and  article  18  gives  the  power  to  decide  appeals, 
etc. 

The  tenth  subdivision  of  this  article  reads  as  follows: 

"  Spanish. — Declarar  la  validez  o  mulidad  de  los  titulos  de  minas  o  de  tierras  balidas 
que  haya  expedklo  el  Gobierno  nacional,  y  contra  los  cuales  se  reclame. 

"  English  translation. — To  declare  the  validity  or  nullity  of  titles  of  mines  or  of  adjudi- 
cation of  wild  lands,  which  the  National  Government  has  issued,  and  against  which 
there  is  a  claim  (i.  e.,  lawsuit)." 

The  power  was  given  the  court  by  the  laws  of  1894  for  the  eminently  practical  reason 
that  the  brothet  of  the  then  prime  minister  desired  a  sentence  of  trie  high  federal 
court  affirming  his  title  to  a  disputed  gold  mine  in  Guyana.  In  the  three  or  four  cases 
in  which  the  court  has  acted  under  this  power,  it  has  always  been  in  a  suit  brought 
against  the  nation  in  which  both  parties  ha'd  agreed  on  the  result,  and  the  court  exer- 
cising its  power  as  an  administrative  court,  had  given  the  decision  in  a  "declaratory" 
sentence. 

The  suit  brought  by  Warner  and  Quinlan,  aside  from  this  power  given  under  the 
organic  law  of  1894,  has  no  justification,  because,  in  fact,  it  is  not  a  suit  known  to  the 
Venezuelan  law.  It  is  an  attempt  to  bring  a  "re vindicatory"  action  without  sub- 
mitting to  the  trial  of  the  facte  and  the  appeals  incident  thereto  under  the  laws  of 
Venezuela. 

Second.  The  constitution  of  1901  was  published  and  went  into  effect  on  the  13th 
of  April,  1901,  and  takes  away  this  extraordinary  power  of  the  court. 

The  material  portion  of  article  106  of  this  constitution  reads  as  follows: 

[Spanish.] 

"Son  atribuciones  de  la  Corte  Federal,  a  mas  de  las  que  le  senale  esta  Constitucion 
y  le  atribuyan  los  Cddigos  Nacionales  y  las  leyes  de  los  Estados  en  materia  de  elec- 
ciones:" 

[English  translation.] 

"The  powers  of  the  federal  court,  beside  those  determined  by  the  constitution 
and  those  given  by  the  national  codes  and  the  laws  of  the  different  States  on  the 
subject  of  elections,  are  the  following:'* 

(Here  follow  thirteen  articles,  none  of  which  authorize  the  bringing  of  such  a  suit.} 

Reading  of  articles  104  to  107  of  the  new  constitution  (the  Official  Gazette,  April 
13,  1901,  which  contains  same  and  translation  of  said  articles  is  hereto  annexed 
marked  "Exhibit  C")  shows  that  a  new  court  is  organized  with  a  new  name,  new  internal 
divisions,  new  duties,  differently  assigned,  and  an  appeal  to  a  supreme  federal 
tribunal  not  known  to  the  high  federal  court  existing  under  the  constitution  of  1893. 

The  exceptions  were  filed  April  17.  On  May  1,  1901,  General  Castro,  Provisional 
President  of  the  Republic,  elected  by  the  constituent  assembly,  passed  an  act  which 
reads  as  follows: 

[Spanish.] 

"EL    PRESIDENTE    PROVISIONAL    DE    LOS   ESTADOS   UNIDOS    DE 

VENEZUELA, 

"en  uso  de  las  facultades  c\ue  le  confiere  el  numero2,  del  artfculo  3  del  Decreto  de  la 
Asamblea  Nacional  Constituyente,  sobre  Organizacion  Provisional  de  la  Republican 
decreta: 

36568— S.  Doc.  413,  60-1 22 
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f  "Art.  1.  Mientras  de  hacer  el  exam  en  de  las  leyee  nacionales,  conforme  alo  dis- 
pueeto  en  el  numero  3,  del  artfculo  3  del  citado  Decreto,  a  ende  aue  el  Congreso  las 
armonice  con  la  Constitucidn.  rice  el  Cdcligo  organico  de  las  Cortes  Federal  y  de  Casa- 
cidn  y  demas  Tribunales  Feaerales." 

[English  translation.] 

"THE   PROVISIONAL  PRESIDENT  OF  THE   UNITED  STATES  OF  VEN- 
EZUELA, 

"in  exercise  of  the  faculties  on  him  conferred  by  clause  2  of  article  3  of  the  decree 
of  the  national  constituent  assembly  on  the  provisional  organization  of  the  Republic, 
decrees: 

"Art.  1.  The  organic  code  of  the  federal  court,  of  the  court  of  cassation,  and  the 
other  federal  tribunals  shall  be  in  force  and  effect  until  the  national  laws  have  been 
examined,  in  accordance  with  the  provisions  of  clause  3  of  article  3  of  the  said  decree, 
in  order  that  the  Congress  should  harmonize  them  with  the  constitution." 

(Here  follow  immaterial  parts  of  the  decree  relating  to  duties  of  functionaries. 
For  full  text  of  the  decree  and  translation  of  the  same  see  Exhibit  D,  consisting  of 
Official  Gazette  of  May  1,  1901,  and  translation). 

This  act  was  passed  under  the  power  g[iven  by  the  constituent  assembly  to  the 
Provisional  President  to  organize  the  national  public  powers  (see  Official  Gazette, 
April  15,  and  translation  of  decree,  marked  "Exnibit  E*'),  and  was  intended  to  give 
the  court  jurisdiction  of  the  action  as  brought. 

Simple  reading  of  the  decree  of  the  constituent  assembly  under  which  the  Provi- 
sional President  acted  shows  that  the  constituent  assembly  did  not  intend  to  give  and 
did  not  give  him  the  power  to  legislate. 

But  even  if  the  Provisional  President  had  the  power  to  legislate,  the  decree  of  May  1, 
1901,  in  article  1,  was  unconstitutional  and  void,  since  it  is  contrary  to  the  express 
terms  of  the  constitution  then  and  now  in  force. 

On  May  27,  1901,  Dr.  Hermosa  Telleria,  the  president  of  the  federal  court,  sitting 
•lone  as  judge  of  examination,  decided  that  the  federal  court  was  competent,  bas- 
ing his  decision  at  bottom  on  the  fact  that  the  organic  law  of  May  29,  1894,  was  in 
force.  (I  inclose  a  certified  copy  of  his  decision  and  a  translation  of  same,  marked 
"Exhibit  F.") 

The  matter  was  argued  at  great  length  and  was  well  understood.  The  New  York 
and  Bermudez  Company  is  now  endeavoring  to  have  the  question  of  its  competency 
considered  by  the  full  court,  which  consists  of  two  lawyers,  one  man  who  has  studied 
law  and  seven  generals,  in  order  that  the  manifest  error  may  be  corrected  or  that  the 
first  steps  in  a  complete  denial  of  justice,  sanctioned  by  ten  members  of  the  court, 
may  be  made  so  plain  that  he  who  runs  may  read.  The  attempt  in  these  proceedings 
is  to  give  a  color  of  law  by  the  use  of  every  governmental  power  to  the  attack  on  the 
vested  rights  of  the  New  York  and  Bermudez  Company.  For  this  reason  it  is  that  I 
have  ventured  to  trouble  you  with  so  much  detail,  and  have  endeavored  to  substan- 
tiate every  statement  by  the  production  of  the  documents  in  order  that  the  protest 
may  be  the  stronger. 

Very  respectfully,  H.  \V.  Bean, 

Managing  Director,  New  York  and  Bermudez  Company. 


[Inclosure.] 
[Translation  of  certified  copy  of  libel.] 

Citizen  president  and  other  members  of  the  alta  corte  federal  (hall  of  the  first  and 
only  instance): 

We,  Nicomedes  Zuloaga  and  Jose  de  Jesus  Paul,  lawyers,  as  substituted  attorneys 
of  Mr.  Patrick  R.  Quinlan,  for  himself  and  for  his  coowner,  Mr.  Charles  Warner,  as 
is  stated  by  the  certificate  which  we  inclose  of  the  secretary  of  the  tribunal  of  the 
department  libertador  of  the  federal  district,  respectfully  set  forth  to  you  the  following: 

Our  representatives  are  the  owners  of  the  mine  of  asphalt  "Felicidad,"  situated 
in  the  old  State  of  Bermudez,  district  Benitez,  Parish  Union,  to  the  east  of  the  spot 
called  "Usirina,"  on  the  Gulf  of  Paria,  near  the  Cano  known  by  the  name  of  'rEl 
Majagual,"  and  bounded  on  all  its  sides  by  wild  lands,  consisting  of  two  hundred 
ana  eighty-three  hectares,  which  was  conceded  to  Mr.  Antonio  Bianchi,  Antonio  Cer- 
voni,  Jose  Francisco  Micheli,  and  Mateo  Guearra  Marcano,  as  is  stated  by  the  defini- 
tive title  granted  in  Caracas  on  the  30th  of  November  of  one  thousand  eight  hundred 
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and  ninety-seven  (1897)  by  the  President  of  the  Republic,  of  which  we  inclose  a 
certified  copy  marked  with  the  letter  ''A,"  and  as  is  afso  stated  by  the  plan  surveyed 
by  the  public  surveyor,  Pedro  Vicente  Felce,  to  which  said  title  refers,  an  authentic 
copy  of  which  plan  we  also  inclose,  marked  with  the  letter  "B."  Our  representa- 
tives obtained  the  said  mine  by  transfer  which  its  first  owners  made  of  it,  as  appears 
by  documents  authenticated  in  Caracas  before  the  tribunal  of  the  parish  of  the  west- 
ern part,  and  thereafter  registered  in  the  office  of  the  registry  of  the  district  Benitez; 
and  we  reserve  the  right  to  present  the  proper  testimony  of  the  protocolization  of 
this,  accompanied  at  the  same  time  by  certified  copies  of  the  sale  made  to  our  man- 
dators, and  of  the  notification  which  was  made  to  the  proper  ministry. 

Messrs.  Warner  and  Quinlan,  in  use  of  their  legal  rights,  intend  to  exploit  their 
mine  "Felicidad;"  but  the  New  York  and  Bermudez  Company,  an  American  com- 
pany, which  has  various  exploitations  in  the  same  old  State  of  Bermudez,  claims 
that  the  title  of  our  mandators  is  not  valid,  alleging  that  the  mine  "Felicidad"  is 
comprised  within  another  mining  concession  granted  to  the  said  company  in  the 
name  of  its  secretary,  A.  Howard  Carner,  in  the  year  one  thousand  eight  "hundred 
and  eighty-eight  (1888),  and  alleging  besides  that  by  a  contract  made  by  the  National 
Executive  with  Horatio  R.  Hamilton,  in  the  year  one  thousand  eight  hundred  and 
eighty-three  (1883)  (a  contract  published  in  the  Recopilacion  (Official,  tomo  11,  No. 
2642),  and  of  which  the  New  York  and  Bermudez  Company  became  assignee,  the 
national  administration  could  not  grant  the  mining  concession  "Felicidad." 

The  first  fact  alleged,  that  the  concession  "Felicidad"  is  within  the  Carner  con- 
cession of  the  New  York  and  Bermudez  Company,  is  completely  contrary  to  the 
truth,  as  is  shown  by  the  simple  comparison  of  tne  title  of  mine  obtained  by  the  New 
York  and  Bermudez  Company,  as  well  as  from  the  title  and  the  plan  of  wild  lands 
which  were  conceded  for  the  purposes  of  exploitation  of  its  mine,  which  we  inclose 
in  certified  copies  marked  witn  tne  letters  "C,"  "D,"  and  "E,"  with  the  title  and 
map  of  the  mine  "Felicidad."  For  the  more  easy  study  of  the  points  or  situation 
of  both  mines,  with  a  comparison  of  the  two  plans,  we  inclose  also  a  euperim position 
of  them,  or  a  transfer  of  the  plan  of  the  mine  of  the  New  York  and  Bermudez  Com- 
pany to  the  plan  of  the  mine  "Felicidad,"  enlarging  the  first  to  a  double  scale,  in 
order  that  both  should  be  drawn  according  to  the  same  scale.  This  superimposition 
is  marked  with  the  letter  "F." 

In  respect  to  the  second  point,  or  the  attempt  to  oppose  the  Hamilton  contract  to  our 
mandators,  the  reading  of  the  contract  is  sufficient  to  convince  that  the  said  contract 
does  not  give  to  the  New  York  and  Bermudez  Company  or  to  its  assign  the  exclusive 
right  of  exploitation  of  the  mines  of  asphalt,  and  that  therefore  it  does  not  diminish  in 
any  respect  the  rights  legally  acquired  by  our  mandators — such  pretensions  being, 
besides,  opposed  to  the  constitution  and  laws  of  the  Republic.  Such  claims  of  the 
New  York  and  Bermudez  Company,  which  have  been  formulated  in  petitions  to  the 
National  Government  in  order  to  dispossess  our  mandators  of  their  property — petitions 
which  have  been  justly  denied  by  the  resolution  of  the  Government  of  the  10th  of 
December  of  the  year  last  passed,  constitute  for  our  mandators  a  continuing  disturbance 
in  the  enjoyment  of  their  rights;  and  as,  on  the  other  hand,  there  appears  in  the  minis- 
try of  fomento  a  protest  formulated  by  A.  H.  Carner,  in  his  character  of  director  of  the 
New  York  and  Bermudez  Company,  under  date  of  the  14th  of  December  last,  against 
the  said  resolution  of  the  Government,  we  come  before  this  high  tribunal,  as  represen- 
tatives of  Messrs.  Patrick  R.  Quinlan  and  Charles  Warner,  citizens  of  the  United  States 
of  North  America,  residents  of  Syracuse,  State  of  New  York,  making  formal  suit  against 
the  New  York  and  Bermudez  Company,  domiciled  in  the  State  of  New  York,  of  the 
United  States  of  North  America,  in  order  that  it  shall  recognize  the  validity  of  the  title 
of  the  mine  "Felicidad  "  belonging  to  our  mandators;  and  in  case  they  will  not  agree, 
we  petition  the  high  federal  court  that  it  will  declare  the  validity  of  the  said  title,  in 
conformity  with  its  legal  functions,  and  as  a  final  sentence  in  this  trial  against  the  New 
York  and  Bermudez  Company. 

We  inclose  the  Official  Gazette  No.  8105,  where  is  set  forth  the  resolution  of  the  Gov- 
ernment of  the  10th  of  December  of  the  year  last  passed,  and  which  contains  the  inter- 
pretation which  the  National  Government  gives  to  the  Hamilton  contract,  in  what 
refers  to  the  extent  of  its  concessions;  and  we  inclose  also  two  certified  copies  marked 
with  the  letters  "G"  and  "H"  of  the  petition  and  protest  of  the  director  of  the  New 
York  and  Bermudez  Company,  referring  to  his  claims  which  caused  this  action. 

We  petition  that  the  said  company  should  be  finally  condemned  in  costs;  and  as  we 
understand  that  Mr.  Henry  Willard  Bean,  American  lawyer,  who  is  at  present  in  this 
city,  is  attorney  of  the  company  sued,  although,  because  he  is  not  a  Venezuelan  lawyer 
he  will  not  be  able  to  represent  in  the  trial,  he  may  substitute  his  power  in  case  it  is 
sufficient,  we  petition  this  high  federal  court  that  it  will  please  cause  him  to  be  cited, 
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in  order  that  he  may  declare  whether  the  citation  shall  be  addressed  to  him,  and  he 
shall  substitute  the  powers  to  a  person  having  legal  capacity  before  proceeding  to  the 
naming  of  a  defender  of  the  company. 

It  is  justice  that  we  ask  in  Caracas,  the  sixteenth  of  February,  one  thousand  nine 
hundred  and  one. 

J.  J.  Paul. 

NlCOMEDES  ZULOAOA. 

(Each  signs  this  upon  a  stamp  of  one  bolivar.) 

[Translation — Amendment  to  libel.] 

Citizen  president  of  the  alia  corte  federal,  in  your  character  of  judge  of  examination  of  the 

hall  of  the  first  instance: 

We,  who  subscribe  in  our  character  of  attorneys  for  Seflors  Patrick  R.  Quinlan  and 
Charles  M.  Warner,  as  is  stated  in  the  powers  produced  which  accompany  this  writing, 
the  original  of  which  is  presented  in  the  copy  with  the  libel  of  the  demanda,  set  form 
to  you: 

That  we  re-form  the  terms  of  the  libel  of  the  complaint  in  the  parts  where  it  says: 
"Alleging  that  the  mine  'Felicidad'  is  comprised  within  another  mining  concession 
granted  to  the  said  company  in  the  name  of  its  secretary,  A.  Howard  Carner,  in  the 
year  one  thousand  eight  hundred  and   eighty-eight,"  inserting  in    place  thereof: 

Alleging  that  the  mine  'Felicidad'  is  comprised  within  another  mining  concession 
granted  to  A.  Howard  Carner,  secretary  of  the  New  York  and  Bermudez  Company, 
in  one  thousand  eight  hundred  and  eighty-eight,  and  transferred  by  this  same 
A.  Howard  Carner  and  his  wife,  Ida  A.  Carner,  to  the  said  company  by  a  document 
registered  in  Caracas  under  No.  32  of  folio  33  of  the  first  protocol,  volume  second  of 
the  fourth  trimester  of  one  thousand  eight  hundred  and  ninety-three,  according  to  a 
certified  copy  which  we  inclose." 

We  accompany  also  certified  copy  of  the  deed  of  sale  of  the  mine  "  Felicidad  "  to 
our  mandators,  as  we  promised  to  do  in  the  libel  of  the  complaint. 

Caracas,  March  16,  1901. 

NICOMEDE8   ZULOAOA, 

J.  de  J.  Paul. 
(Each  signs  this  upon  a  stamp  of  one  bolivar.) 

The  secretary  of  the  political  part,  who  subscribes,  certifies  that  the  preceding 
copies  are  in  conformity  with  the  libel  of  the  demanda  and  reform,  originals  of  which 
are  found  in  the  proper  expediente. 

Caracas,  the  29th  of  March,  1901.  Yea*  ninetieth  of  the  independence  and  forty- 
third  of  the  federation. 

Jose  Ramon  Carcano. 

Presidency  of  the  alta  corte  federal,  in  its  character  as  tribunal  of  examination. 

Caracas,  29th  of  March,  1901,  ninetieth  and  forty-third. 

Drs.  Jose  Loreto  Arismendi  and  Carlos  Leon,  lawyers,  and  holding  the  substituted 
power  of  attorney  of  Sefior  Henry  Willard  Bean,  representative  of  the  New  York  and 
Bermudez  Company,  shall  appear  at  2  in  the  afternoon  of  the  10th  suitable  day  after 
the  citation  to  answer  the  complaint  which  the  citizens  Drs.  Nicomedes  Zuloaga  and 
J.  de  J.  Paul,  as  attorneys  of  Messrs.  Patrick  R.  Quinlan  and  Charles  M.  Warner,  have 
made  against  the  said  company  in  order  that  they  shall  agree  in  the  validity  of  the 
title  of  the  mine  "Felicidad." 

They  shall  give  the  proper  receipt. 

Jose  Manuel  Montenegro. 

We,  Drs.  Jose  Loreti  Arismendi  and  Carlos  Leon,  lawyers,  attorneys  according  to 
the  power  which  they  present  of  the  New  York  and  Bermudez  Company,  opposed  to 
the  libel  proposed  by  Drs.  Nicomedes  Zuloaga  and  Jose  de  Jesus  Paul,  in  the  name  of 
Patrick  K.  Quinlan  and  Charles  M.  Warner,  the  following  exceptions: 

1.  The  exception  of  the  incompetency  of  the  tribunal.  The  federal  court  is  a  special 
tribunal  which  can  take  cognizance  only  of  those  matters  which  are  made  subject  to 
its  jurisdiction  by  the  law  which  created  it.  The  constitution,  which  was  in  force 
until  the  13th  of  April  last  and  during  the  operation  of  which  this  action  was  instituted, 
enumerated  its  judicial  powers  in  the  text  thereof  and  left  to  the  laws,  according  to 
the  first  and  last  section  of  article  110  of  the  constitution,  the  possibility  of  giving  it 
other  powers.     In  virtue  of  this  constitutional  provision  the  Congresses  by  their  laws 

>ve  to  it  other  judicial  powers  in  various  matters.  The  existing  organic  laws  of  this 
h  tribunal  in  enumerating  all  the  powers  which  the  constitution  as  well  as  the  laws 


WRONGS  DONE  AMEMOAN   CITIZENS   BY  VENEZUELA.  341 

gave  to  the  high  federal  court  included  other  powers  not  given  to  it  by  the  constitution 
and  the  laws,  which  could  not  be  done  legally,  since  an  organic  law  has  no  other  object 
than  to  settle  the  procedure  of  the  court.  The  substantative  laws  establish  the  extent 
of  its  powers  and  tne  jurisdiction  of  the  court,  which  can  not  exceed  that  laid  down  by 
those  laws.  All  this  shows  that  even  under  the  existence  of  the  former  constitution 
the  exception  which  we  propose  would  be  valid;  but  it  is  absolutely  free  from  all 
doubt  that  the  suit  is  completely  under  the  power  of  the  present  constitution.  Article 
106  of  this  constitution  establishes  that  the  powers  of  the  federal  court  are  those  set  out 
in  the  said  constitution  and  those  attributed  to  it  by  the  national  codes,  as  well  as  the 
laws  of  the  States  in  election  matters,  the  power  being  taken  away  from  Congress  to 
grant  other  functions.  Now,  the  subject  of  the  present  complaint  is  not  submitted  by 
the  constitution  nor  any  of  the  national  codes  to  the  competency  of  this  court.  It 
appears  superfluous  to  call  to  the  attention  of  this  high  tribunal  that  the  fact  of  dragging 
anyone  from  his  natural  judges,  apart  from  being  a  flagrant  violation  of  a  constitutional 
precept,  constitutes  at  the  same  time  and  by  obvious  reasons  a  denial  of  justice  and 
notorious  injustice. 

2.  On  the  incredible  supposition,  absurd  in  itself  that  the  above  exception  be 
overruled,  we  propose  also  the  exception  of  illegitimacy  of  the  powers  of  the  plaintiff's 
attorney,  because  the  powers  of  attorney,  in  virtue  of  which  they  have  brought  this 
suit,  are  wanting  in  formalities  and  requisites  which  vitiate  them  to  the  point  of  nullity. 
In  fact  the  power  which  they  invoke  and  say  that  Mr.  Patrick  R.  Quintan  has  given  to 
them  for  himself  and  his  cotenant,  Mr.  Charles  M.  Warner,  is  a  simple  document  which 
lacks  the  formalities  which  the  laws  require  for  the  execution  of  a  power.  The  other 
power  which  they  invoke,  that  is  to  say,  the  substitution  that  appears  to  be  made  in 
favor  of  the  plaintiff's  attorneys  by  Mr.  Patrick  Sullivan,  does  not  include  the  repre- 
sentation of  Mr.  Charles  M.  Warner,  in  whose  name  also  the  plaintiff's  attorneys  have 
brought  the  said  action. 

3.  The  exception  of  defect  of  bond  or  deposit  necessary  to  proceed  to  a  lawsuit. 
Article  27  of  the  civil  code  imposes  this  obligation  on  a  defendant  not  domiciled  in 
Venezuela  for  the  payment  of  what  he  should  be  adjudged  and  ordered  to  pay,  unless 
he  be  possessed  of  sufficient  real  estate  in  the  country.  It  is  clear  that  Messrs.  Quinlan 
and  Warner  are  foreigners  not  domiciled  in  Venezuela  as  appears  by  the  complaint 
itself,  and  they  do  not  have  in  the  country  property  with  which  they  may  respond  to 
the  results  of  this  suit.  For  another  reason  the  exception  of  want  of  security  is  valid 
because,  although  it  is  true  that  one  tenant  in  common  can  appear  and  represent  his 
cotenant  in  a  suit  as  plaintiff,  article  59  of  the  code  of  civil  procedure,  which  grants 
that  right,  at  the  same  time  obliges  the  tenant  in  common  to  give  real  or  personal 
security  that  his  cotenant  will  accept  the  suit  which  has  been  carried  on  by  both.  In 
this  obligation  is  then  Mr.  Patrick  K.  Quinlan,  who  says  that  he  is  the  coowner,  with 
Mr.  Charles  M.  Warner,  in  the  pretended  mine  "Felicidad."  For  the  purpose  of  the 
deposit  we  must  state  to  the  court  that  the  rash  attempt  of  Messrs.  Quinlan  and  Warner 
have  cost  and  will  cost  our  mandator  for  preparatory  expenses  more  than  200,000 
bolivares,  and  all  subsequent  expenses,  up  to  tne  judicial  decision  of  this  matter. 

For  the  reasons  set  forth,  we  petition  the  court  to  declare  well  founded  the  first  of  the 
exceptions  opposed,  and  if  there  should  be  opportunity,  the  second:  and  the  third, 
with  the  costs  of  this  incident. 
Caracas,  April  17,  1901. 

Carlos  Leon, 
Jose  Loreti  Arismendi. 
(Each  one  signs  over  a  stamp  of  1  bolivar.) 

Title  7. 

Section  I. — Of  the  judicial  court. 

Art.  99.  The  judicial  power  of  the  Republic  resides  in  the  federal  court,  in  the 
court  of  cassation,  and  in  the  other  judges  and  tribunals. 

Section  II. — Federal  court. 

Art.  104.  The  federal  court  shall  be  composed  of  the  number  of  voters  which 
results  from  the  provision  in  articles  101-102  (ten  members). 

Art.  105.  The  law  shall  regulate  the  powers  of  the  voters  and  other  employees  of 
the  federal  court. 

Art.  106.  The  powers  or  the  federal  court,  besides  those  determined  by  the  consti- 
tution— and  those  given  by  the  national  codes  and  the  laws  of  the  different  States  are 
subject  to  elections — are  the  following: 
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1.  To  take  cognizance  of  accusations  against  the  President  of  the  Republic,  or  he 
who  acts  in  his  place,  against  the  ministers  of  the  President,  attorney-general  of  the 
nation,  governor  of  the  federal  district,  and  against  its  own  members  for  the  reasons 
in  which  the  said  functionaries  are  responsible  according  to  this  constitution.  In 
such  case  it  shall  join  with  the  court  of  cassation,  both  bodies  being  constituted  into 
a  supreme  federal  court. 

subdivision  i. 

In  this  judicial  proceeding  this  supreme  tribunal  shall  declare  whether  or  not 
there  is  ground  for  tne  process;  if  it  shall  declare  the  first  ipso  facto  the  accused  func- 
tionary shall  be  suspended  from  office;  if  it  shall  declare  tne  second,  all  proceeding! 
shall  cease.  When  the  nature  of  the  fault  shall  be  a  common  crime,  tne  business 
shall  pass  to  the  ordinary  tribunal.  When  it  shall  be  of  a  political  nature,  the  court 
shall  continue  cognizance  of  the  matter  until  its  settlement  by  definite  sentence. 

SUBDIVISION   II. 

If  the  legislative  chambers  assembled  in  Congress  shall  be  exercising  their  func- 
tions the  declaration  of  whether  there  is  or  not  ground  for  the  proceeding  belongs  to 
them. 

2.  To  place  in  State  for  sentence  and  decide  the  causes  to  which  the  former  subdi- 
vision refers. 

3.  To  take  cognisance  of  civil  or  criminal  causes  which  arise  against  the  diplomatic 
employees  in  the  cases  permitted  by  the  public  law  of  nations. 

4.  To  take  cognizance  of  causes  of  responsibility  of  which  by  the  bad  performance 
of  their  duties  arise  against  diplomatic  agents  of  the  Republic  credited  to  other  coun- 
tries. 

5.  To  take  cognizance  of  civil  actions  when  the  State  shall  be  sued  and  the  law  pro- 
vides for  it. 

6.  To  take  cognizance  of  prize  cases. 

7.  To  decide  controversies  that  arise  between  employees  of  different  States  in  the 
political  order  on  the  subject  of  jurisdiction  or  competency. 

8.  To  declare  in  the  shortest  possible  time  what  provision  shall  prevail  in  any  special 
case  which  the  proper  authority  to  apply  the  law  shall  submit  to  it  within  the  legal 
period  provided  for  its  decision,  either  on  its  own  motion  or  at  the  instance  of  the 
interested  party,  asking  a  consultation,  inclosing  copies  of  all  necessary  papers,  because 
it  is  believed  that  there  exists  a  collision  between  the  federal  or  State  laws  and  the  con- 
stitution of  the  Republic.  However,  these  proceedings  shall  not  interrupt  the  course 
of  the  action,  and  if  the  time  for  sentence  has  come  and  the  declaration  mentioned  by 
this  attribute  has  not  been  given,  such  authority  shall  act  in  accordance  with  what  is 
provided  by  the  code  of  civil  procedure.  If  the  decision  is  given  at  the  time  that  the 
process  is  in  state  of  appeal,  the  superior  tribunal  shall  apply  whatever  is  provided  by 
the  federal  court. 

9.  To  declare  which  law  shall  prevail  when  there  shall  be  a  collision  between  the 
different  national  laws  or  between  such  laws  and  those  of  the  States. 

10.  To  declare  the  nullity  of  all  the  acts  of  the  legislative  chambers  or  of  the  Federal 
Executive  that  may  violate  the  rights  of  the  different  States,  or  attack  their  autonomy, 
on  petition  of  any  of  the  powers  of  such  States. 

11.  To  declare  the  nullity  of  all  the  acts  to  which  articles  24-25  of  this  constitution 
refer,  provided  they  emanate  from  any  national  authority  or  from  the  federal  district. 

12.  To  take  cognizance  of  the  controversies  resulting  from  the  contracts  or  negotia- 
tions executed  by  the  President  of  the  union. 

13.  To  declare  (except  in  the  cases  provided  in  public  treaties)  the  legal  value  of 
sentences  given  by  foreign  authorities  in  compliance  with  the  prescriptions  of  law. 

(1)  The  decisions  concerning  the  attributes  third  and  fourth  shall  be  made  by  the 
federal  court  in  conjunction  with  that  of  cassation. 

(2)  The  decisions  under  the  fifth,  eighth,  ninth,  twelfth,  and  thirteenth  attributes 
shall  be  dictated  by  a  hall  formed  of  the  vice-president  of  the  federal  court  and  four 
voting  members  of  the  federal  court.  In  case  of  appeal,  this  (the  federal  court)  in 
conjunction  with  the  court  of  cassation  shall  decide  tne  subject  by  absolute  majority 
of  tne  whole  number  of  both  courts.  The  voters  who  may  have  previously  rendered 
a  decision  shall  be  substituted  in  accordance  with  the  organic  law.  The  president 
shall  be  the  one  acting  as  such  in  the  federal  court. 

Art.  107.  The  meml>er8  of  the  court  once  acting  can  not  hold  anv  office  from  the 
federal  Executive  during  the  period  for  which  they  have  been  elected. 
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[Translation  oi  the  decree  oi  the  national  constituent  assembly  found  in  the  Official  Gazette.  No.  8206, 

dated  April  15, 1901.] 

The  national  constituent  assembly  of  the  United  States  of  Venezuela  decrees: 

Article  1.  The  national  constituent  assembly,  by  the  vote  of  the  majority  of  all 
of  its  members,  shall  name  the  President  of  the  Republic  and  the  first  and  second 
vice-presidents  of  the  same,  who  will  hold  their  respective  posts  until  they  shall  be 
replaced  by  those  elected  according  to  the  constitution. 

Art.  2.  The  provisional  president  of  the  Republic  shall  organize  the  executive 
offices  in  the  wav  most  convenient  for  the  public  service. 

Art.  3.  The  National  Executive  is  hereby  authorized: 

(1)  To  fix  the  provisional  budget  for  the  public  expenses,  and  to  take  all  measures 
that  the  constitutional  progress  of  the  country  shall  require  in  the  national  adminis- 
trative order. 

(2)  To  organize  provisionally  the  national  public  service;  to  name  provisional  presi- 
dents who  shall  govern  the  States  until  they  are  organized  in  conformity  to  their 
respective  constitutions;  to  organize  the  federal  district  in  such  manner  that  it  shall 
at  once  enter  into  the  enjoyment  of  the  power  of  autonomy  which,  in  relation  to  its 
economical  and  administrative  government,  the  constitution  establishes;  and  for  this 
purpose  the  decree  of  elections  for  the  same  for  deputies  to  Congress  and  members  of 
the  municipal  council,  in  conformity  with  the  law  of  federal  elections. 

(3)  To  provide  for  the  examination  of  the  laws  and  cause  to  be  noted  the  reforms 
which  are  necessary,  to  the  end  that  Congress  shall  harmonize  these  laws  with  the 
constitution  which  has  just  been  issued. 

Art.  4.  The  provisional  presidents  whom  the  Federal  Executive  Power  has  chosen 
shall  make  the  organization  of  their  States  in  all  branches  of  the  public  administra- 
tion; they  shall  call  immediately  for  elections  for  the  constituent  assembly,  which 
should  be  chosen  in  conformity  with  the  decree  of  the  Federal  Executive  dated  the 
3d  of  October  of  1900.  However,  the  presidents  of  the  States,  on  taking  possession 
of  their  posts,  will  declare  in  force  the  constitutional  laws  that  were  operative  in  their 
respective  States  on  the  1st  of  May,  1899,  as  long  as  they  are  not  in  opposition  to  the 
national  constitution. 

Art.  5.  The  constituent  assemblies  shall  assemble  on  the  1st  of  June  of  the  current 
year,  shall  dictate  the  constitution  of  the  State,  the  law  of  election,  and  shall  organize 

Srovisionally  the  other  local  offices  until  they  shall  be  established  in  conformity  to 
le  new  constitution,  which  they  shall  harmonize  with  the  general  constitution  of 
the  nation. 

Art.  6.  The  constitutional  legislative  assemblies  of  the  State  on  electing  their 
respective  senators  shall  designate  by  lot  those  that  will  hold  posts  only  during  the 
three  years  in  the  first  legal  period,  in  conformity  with  the  exception  of  article  37  of 
the  national  constitution. 

Art.  7.  The  provisional  president  of  the  Republic  shall  take  the  legal  oath  before 
the  national  constituent  assemblies,  and  the  other  functionaries  to  whom  the  prior 
articles  refer  shall  take  the  oath  before  the  National  Executive  or  the  functionary 
whom  he  shall  designate. 

Given  in  the  federal  legislative  palace,  in  Caracas,  on  the  28th  of  March,  1901, 
year  ninetieth  of  the  independence,  forty-third  of  the  federation. 
The  President^* 

J.  A.  Volutini.  [l.  s.] 

The  Secretary, 

Mariano  Espinal.    [l.  s.] 

In  the  federal  palace,  the  11th  day  of  April,  1901,  year  ninetieth  of  the  independence 
and  forty-third  of  the  federation. 
Let  it  be  executed. 

Cipriano  Castro,    [l.  s.] 
Countersigned: 
The  minister  of  interior  relations, 

J.  A.  Velutini.    [Counterseal.] 

Certified  copy  of  the  judgment  of  the  president  of  the  hall  of  first  and  only  instance 
of  the  federal  court,  sitting  as  judge  of  examination,  on  the  exceptions  taken  by 
the  constituted  attorneys  of  the  New  York  and  Bermudez  Company  to  the  action 
brought  by  Dre.  Nicomedes  Zuloaga  and  Jose  de  Jesus  Paul  in  trie  name  of  Messrs. 
Warner  and  Quinlan. 
The  president  of  the  hall  of  first  and  only  instance  of  the  federal  court  as  judge  of 

examination,  Caracas,  May  25,  1901. 
Having  considered  the  proceedings,  together  with  the  verbal  addresses  and  written 

conclusions  of  the  constituted  attorneys  of  the  parties,  on  answering  the  action  btowLsS^ 
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by  Drs.  Jose  de  Jesus  Paul  and  Nicomedes  Zuloaga,  as  the  constituted  attorneys  by 
substitution  of  Mr.  Patrick  R.  Quinlan  on  his  behalf  and  that  of  his  tenant  in  common 
with  Mr.  Charles  M.  Warner,  both  of  Syracuse,  in  the  State  of  New  York,  in  the  United 
States  of  North  America,  against  the  New  York  and  Bermudez  Company,  whose  head- 

auarters  are  in  New  York,  calling  upon  the  said  company  to  admit  the  validity  of 
le  title  of  the  mine  "FeUcidad,"  belonging  to  his  mandators,  and  praying  that  in 
case  of  not  agreeing,  the  federal  court  should  declare  the  said  title  valid  in  conformity 
with  its  legal  powers,  the  constituted  attorneys  of  the  company  sued,  Drs.  Jose  Loreto 
Arismendi  and  Carlos  Leon  took  the  dilatory  exceptions  of  want  of  jurisdiction  of  the 
court,  illegality  of  the  appointment  of  the  plaintiff's  attorneys,  and  the  want  of  security 
to  enable  the  cause  to  De  heard.  They  base  the  first  exception  on  the  following 
grounds:  "That  the  federal  court  is  a  special  court  which  can  take  cognizance  only 
of  those  matters  which  are  made  subject  to  its  jurisdiction  by  the  law  which  created 
It;  that  the  constitution  which  was  in  force  until  the  13th  of  April  last,  and  during  the 
operation  of  which  the  action  was  instituted,  enumerated  its  judicial  powers  in  the 
text  thereof,  and  left  to  the  laws,  according  to  the  first  and  last  sections  of  article  110 
of^the  constitution,  the  power  to  give  it  other  powers;  that  in  virtue  of  that  provision 
in  the  constitution  the  Congresses  by  their  laws  gave  to  it  other  judicial  powers  in 
various  matters;  that  the  regulatory  law  now  in  force  of  this  high  court,  in  enumer- 
ating the  powers  that  as  well  the  constitution  as  the  laws  gave  to  the  high  federal  court 
included  others  not  given  to  it  by  the  constitution  and  the  laws  which  could  not  be 
legally  done,  since  a  regulatory  law  has  no  other  object  than  to  settle  the  procedure 
of  a  court;  that  it  is  the  fundamental  laws  which  settle  the  extent  of  the  functions  and 
the  jurisdiction  of  the  court,  which  can  not  exceed  that  laid  down  bv  those  laws;  and 
that,  finally,  article  106  of  the  constitution  now  in  force  provides  tnat  the  powers  of 
the  court  are  those  set  out  in  the  said  constitution  and  those  attributed  to  it  by  the 
national  codes  and  those  of  the  States  in  election  matters,  and  it  has  taken  away  from 
the  Congress  authority  to  grant  to  it  other  powers,  and  that  the  subject-matter  of  the 

E resent  action  is  not  subject  to  the  jurisdiction  of  the  court  by  the  constitution  nor 
y  any  of  the  national  codes." 

The  second  exception  is  based  on  the  ground  "that  the  powers  of  attorney,  in  virtue 
of  which  they  have  brought  the  action,  are  wanting  in  the  necessary  legal  formalities 
and  requisites,  in  consequence  of  which  they  are  void,  and  that,  in  fact,  the  power  wnich 
thev  cite  and  which  they  say  was  given  to  them  by  Mr.  Patrick  R.  Quinlan  for  himself 
and  his  tenant  in  common,  Charles  M.  Warner,  is  a  simple  document  which  is  wanting 
in  the  formalities  required  by  law  for  the  execution  of  a  power,  and  that  the  other 
power  which  they  cite,  that  is  to  say,  the  power  of  substitution  that  appears  to  be  made 
in  favor  of  the  plaintiff  attorneys  by  Mr.  Patrick  Sullivan,  does  not  include  the  repre- 
sentation of  Mr.  Charles  M.  Warner,  in  whose  name  also  the  plaintiff  attorneys  have 
brought  the  said  action."  And  the  third,  "on  the  ground  that  article  27  of  the  civil 
code  imposes  this  obligation  on  a  defendant  who  is  not  domiciled  in  Venezuela  for  the 
payment  of  what  he  should  be  adjudged  and  ordered  to  pay  unless  he  be  possessed  of 
sufficient  real  estate  in  the  country,  and  that  Messrs.  Quinlan  and  Warner  are  foreigners 
not  domiciled  in  Venezuela,  as  appears  from  the  action  itself,  and  have  no  real  estate  in 
the  country  to  meet  the  issue  of  this  suit;  that  the  exception  of  want  of  surety  is  also 
valid  because,  although  it  is  true  that  one  tenant  in  common  can  appear  and  represent 
his  cotenant  in  a  suit,  article  59  of  the  code  of  the  civil  procedure,  which  grants  that 
right,  at  the  same  time  obliges  that  tenant  in  common  to  give  real  or  personal 
security  that  his  cotenant  will  accept  the  suit  which  has  been  carried  on  for  both;  and 
that  Mr.  Patrick  R.  Quinlan,  who  says  that  he  is  tenant  in  common  with  Mr.  Charles  M. 
Warner  of  the  so-called  mine  *  Felicidad'  is  under  this  obligation." 

The  attorneys  of  the  plaintiffs  duly  joined  issue  on  the  exceptions  taken  in  the  fol- 
lowing terms:  "The  first  exception  of  want  of  jurisdiction  of  the  high  federal  court  to 
take  cognizance  of  and  decide  the  action  which  we  have  instituted  has  no  ground,  for 
the  jurisdiction  of  this  high  court  is  fixed  by  the  reeulatory  law,  now  in  force,  of  the  said 
court.  Jurisdiction  over  the  matter  is  determine©:  by  the  regulatory  law  of  courts  and 
by  the  special  laws  according  to  the  textual  terms  of  article  80  of  the  code  of  civil  pro- 
cedure, which  is  one  of  our  national  codes.  It  is  not  correct  that  the  new  constitution 
has  or  contains  any  provision  limiting  the  powers  which  were  attributed  to  the  high 
court  by  the  former  constitution,  rather  by  the  terms  of  article  106  of  the  constitution 
it  may  derive  from  the  national  laws  new  and  ample  powers. 

11  It  is  not  juridically  correct  that  the  regulatory  law  of  a  court  has  no  other  object  than 
to  settle  its  procedure,  as  the  defendant  attorneys  assert,  since  the  regulatory  law 
determines  the  jurisdiction  of  the  court,  nor  is  the  argument  admissible  that  the  fed- 
eral court  is  a  special  court,  since  its  powers  in  matters  within  its  jurisdiction  is  as 
regular  and  ordinary  as  that  of  all  the  courts  which  constitute  the  judicial  power. 
For  these  reasons  we  join  issue  on  the  first  exception  of  want  of  jurisdiction.   \\  e  like- 
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wise  join  issue  on  the  second  exception,  namely,  that  of  want  of  legality  in  our  appoint- 
ment as  the  attorneys  of  the  plaintiffs,  for  it  is  not  true  that  the  powers  which  make  our 
representation  legitimate  are  wanting  in  the  proper  formalities,  since  that  by  which 
Mr.  Sullivan  substituted  us,  and  which  is  recorded  on  folio  24  of  these  proceedings,  was 
executed  to  him  by  Mr.  Patrick  R.  Quinlan  for  himself  and  his  partners  for  every- 
thing that  related  to  the  questions  or  controversies  and  claims  concerning;  the  mine 
'Felicidad '  and  therefore  includes  the  representation  of  the  said  mine,  ana  is  proved 
by  the  deed  of  sale  which  we  have  annexed  to  the  said  action;  the  said  power  and  the 
power  by  which  Mr.  Sullivan  substitutes  us  are  clothed  with  all  the  formalities  required 
by  article  52,  clause  2,  book  1,  of  the  code  of  civil  procedure.  We  have  furthermore 
put  in  evidence  the  power  which  has  been  granted  to  us  directly  by  Mr.  Patrick  R. 
Quinlan  for  himself  and  authorizing  us  to  represent  Mr.  Charles  M.  Warner,  which 
was  granted  in  Trinidad  before  the  Venezuelan  consul  in  that  island.  Finally,  we 
join  issue  on  the  third  exception  of  want  of  surety,  in  order  to  proceed  to  a  hearing, 
because  article  27  of  the  civil  code,  upon  which  the  attorneys  of  the  company  sued  rely, 
relates  only  to  the  case  of  the  action  turning  on  or  the  judgment  affecting  the  pay- 
ment of  a  sum  of  money  or  the  fulfilment  of  an  obligation  or  the  performance  of  some 
act,  and  that  here  the  matter  treated  of  is  the  declaration  of  validity  or  nullity  of  the 
title  of  ownership  of  the  mine  'Felicidad.'  Furthermore,  the  plaintiffs  possess  in 
the  country  sufficient  real  estate,  as  is  proved  by  the  purchase  deed  which  is  recorded 
in  the  proceedings  of  the  mine  'Felicidad,'  of  which  they  are  the  owners. 

"The  preliminary  expenses  which  the  lawyers  of  the  New  York  and  Bermudez 
Company  lay  at  more  than  two  hundred  thousand  bolivares  seem  to  us  to  be  repre- 
sented in  this  suit  only  by  the  sealed  paper  used  for  engrossing  the  exceptions.  We 
have  no  objection  to  give  the  proper  security  to  abide  the  result  of  the  suit  if  Mr.  Pat- 
rick R.  Quinlan  should  be  asked  to  give  such  in  order  to  represent  his  cotenant, 
Mr.  Charles  M.  Warner,  as  the  law  provides  until  we  are  in  a  position  to  put  in  the 
confirmation  of  the  representation  which  has  been  given  to  us  by  Mr.  Sullivan  of 
his  partner,  Mr.  Warner.  The  court  considering  that  there  were  facts  on  which  the 
parties  were  not  agreed  ordered,  in  virtue  of  the  power  given  to  it  by  article  264  of 
the  code  of  civil  procedure  of  the  proofs  to  be  put  in  within  the  legal  time  and  within 
the  said  term  the  defendants  called  upon  the  attorney,  Patrick  Sullivan,  to  file  his 
replications,  which  was  done  according  to  law.  The  pleadings  now  having  been 
read  and  all  legal  requisites  on  this  issue  having  been  complied  with  the  court 
proceeds  to-day  to  give  its  decision;  and  as  regards  the  first  exception  of  want 
of  jurisdiction  of  the  court  observes:  That  having  consulted  the  jurisprudence  of  the 
federal  system  on  which  the  constitution  and  the  legislation  of  the  country  are  based 
for  the  purpose  of  duly  judging  whether  the  said  exception  is  well  founded  or  not, 
this  court  is  clearly  of  opinion  that  the  fundamental  principle  which  characterizes 
it  and  distinguishes  it  from  other  forms  of  government  and  determines  its  special 
organization  is  the  division  of  the  sovereignty  between  two  entities,  one  consti- 
tuted by  the  powers  of  the  nation  and  the  other  by  those  of  the  States  represented 
by  the  respective  legislative,  executive,  and  judicial  magistracies.  "The  powers  of 
the  nation  and  those  of  the  States,  although  both  exist  and  are  exercised  within  the 
same  territorial  limits,  are  nevertheless  separated  into  distinct  sovereignties  and  act 
separately  and  independently  of  each  other  within  their  respective  spheres."  (Faney 
Ableman  V.  Booth,  27  How.,  516.)  This  is  the  doctrine  of  federal  laws  understood 
by  North  American  writers  and  which  must  be  taken  into  account  in  interpreting 
the  political  and  judicial  sense  of  the  federal  constitution  which  have  been  modeled 
thereon  in  this  continent. 

"  From  that  doctrine  proceeds  the  creation  of  the  national  juridical  power  as  the 
cardinal  base  of  the  federation  and  the  existence  of  the  supreme  federal  court  which 
represents  it,  and  its  administration  by  means  of  its  logical  attributes,  regulating  the 
two  sovereignties,  which  coexist  therein  for  the  maintenance  of  the  national  unity  as 
the  mercanism  which  brings  the  said  power  into  activity.  In  the  light  of  these  prin- 
ciples the  allegation  made  in  the  issue  under  consideration  that  the  federal  court  is  a 
special  court  is  altogether  foreign  to  the  nomenclature  of  the  usual  qualifications  used 
to  characterize  it  and  to  determine  the  nature  of  its  attributes;  for  the  result  of  accept- 
ing such  an  allegation  is  that  the  entity,  the  nation,  would  be  an  exception,  and  what 
Qualification  could  be  given  to  the  entity  the  States?  Could  it  be  called  ordinary?  It 
is  therefore  seen  that  we  would  arrive  at  phrases  which  have  no  value  uor  judicial 
meaning  and  we  have  already  seen  how  great  is  the  value  which  the  coexistence  of  the 
two  sovereignties  which  resemble  two  autonomous  states  or  two  distinct  nations  has 
and  how  great  its  significance  in  the  Federal  Government,  and  we  therefore  immedi- 
ately see  the  impropriety  of  classifying  the  courts  of  the  nation  or  of  the  States  as 
special  courts.  Ana  thus  the  magistrates  of  the  federal  court  are  not  special  judges, 
but  the  natural  ordinary  judges  of  the  matters  within  their  jurisdiction,  and  as  natural 
as  those  of  any  other  of  the  courts  of  the  States;  but  if  the  federal  court  were  iwta&L** 
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special  court,  its  judges  would  be  with  greater  reason,  even  more  naturally,  if  possible, 
the  judges,  in  matters  within  their  jurisdiction;  for  the  existence  of  the  federal  court, 
in  such  character,  could  not  be  conceived  nor  would  it  be  possible  unless  based  on  the 
special  nature  of  determinate  matters  or  the  natural  position  or  hierarchy  of  certain 
persons  which  should  render  such  tribunal  necessary  in  deference  to  such  matters  and 
such  persons  placed  under  its  exceptional  guardianship;  and  this  is  treating  of  the 
supreme  court  of  the  Republic,  would  manifest  the  careful  prevision  of  the  legislator 
who  desired  to  offer  the  best  and  most  efficacious  guarantee  to  such  perrons  and  in 
such  matters,  and  of  which  they  would  be  undoubtedly  despoiled  if  by  an  eiror  on  the 
part  of  the  said  court,  it  should  declare  itself  incompetent  and  should  thereby  deprive 
them  of  being  judged  by  their  natural  judges. 

Hence  it  follows  that  both  the  judges  of  the  nation  and  those  of  the  States  are  equally 
ordinary  judges,  and  both  jurisdictions  natural  and  ordinary,  each  in  its  own  sphere, 
which  can  not  be  trespassed  upon  nor  confounded  nor  does  this  proceed  from  the 
caprice  of  any  individual  legislator  nor  is  it  the  result  of  laws  passed  through  malice 
or  thoughtlessness,  but  is  the  consequence  and  outcome  of  the  cardinal  principles  of 
the  federal  system  as  it  appears  in  the  Constitution  of  the  United  States  of  North 
America,  of  which  Gladstone  said,  "That  it  is  the  most  admirable  creation  produced 
by  a  single  effort  of  human  mind."  And  it  is  from  this  master  work  that  the  federal 
institutions  of  Venezuela  have  drawn  their  inspiration  and  to  it  and  to  its  commen- 
tators that  this  tribunal  looks  for  the  light  which  it  needs  to  duly  estimate  the  point 
which  is  judged  by  the  legislation  of  Venezuela  and  to  pass  a  just  judgment  on  the 
present  issue.  And  in  order  further  to  consider  its  bearing  from  the  point  of  view  of 
the  exception  of  want  of  jurisdiction  in  the  court  which  is  one  of  those  which  gave  to 
it  its  origin,  it  is  pertinent  to  copy  the  following  opinions  of  the  American  writer  already 
cited  who  was  President  of  the  Supreme  Court  of  the  North  American  Federation. 
And  it  is  so  impossible  that  the  sphere  of  action  appropriated  to  the  nation  can  be 
trespassed  upon  or  invaded  by  a  judicial  process  proceeding  from  a  State  court  as  it 
would  be  to  cross  a  line  of  division  traced  by  posts  and  walls  patent  and  manifest  to 
the  sight  (Faney  D.).  A  separation  so  well  marked  can  not  admit,  therefore,  of  dis- 
cussion in  principle,  nor  in  practice  if  the  law  is  the  right  application  of  the  doctrine 
by  which,  restricting  ourselves  to  the  present  case,  it  should  include  in  the  sphere 
appropriate  to  the  nation,  among  others,  principally  national  matters,  and  01  this 
the  North  American  Constitution  is  a  good  example,  that  on  creating  the  powers  of 
the  Supreme  Federal  Court  it  gives  it  in  the  second  section  of  Article  III  that  which 
it  thus  expressed:  "The  judicial  power  of  the  Supreme  Court  is  extended  to  all  cases 
of  controversy  to  which  the  United  States  may  be  a  party."  Brice,  one  of  the  great- 
est authorities  on  the  question,  in  commenting  on  the  said  article  expresses  himself 
thus:  "This  trust  is  obviously  necessary  to  free  the  United  States  from  seeing  them- 
selves obliged  to  sue  or  be  sued  before  a  court  of  a  State  to  which  the  National  Gov- 
ernment could  not  submit.' ' 

Perfectly  well  based  on  the  federal  principles  and  on  the  article  of  the  North  Ameri- 
can Constitution  already  copied,  the  Venezuelan  legislation  in  considering  the  question 
of  the  validity  or  nullity  of  the  titles  of  mines  granted  by  the  National  Government, 
regards  it  as  a  controversy  of  a  national  character  belonging  to  the  numerous  list  of 
those  which  are  scheduled  on  the  genesal  rule  of  the  American  Constitution  already 
cited,  and  in  another,  still  more  general,  formulated  in  the  following  commentary: 
"All  the  cases  of  federal  competency  enumerated  are  those  which  touch  the  safety, 
peace,  and  sovereignty  of  the  nation,  or  those  which  are  presumed  to  be  compromising  or 
injurious  to  the  nation,  or  them  the  nature  of  which  requires  to  be  jealously  watched, 
or  those  respecting  which  importance  of  the  national  interests  may  some  time  obstruct 
or  restrain  the  regular  administration  of  justice"  (Kent's  Commentaries  (Holme's 
edition),  Vol.  I,  p.  320),  and  hence  there  is  nothing  more  logically  or  juridically  correct 
than  the  power  given  by  the  law  to  the  federal  court,  to  declare  the  validity  or  nullity  of 
titles  to  mines  and  of  waste  lands  issued  by  the  National  Government  and  which  are  opposed. 
numbered  as  the  10th  in  the  list  contained  in  the  regulatory  law  of  the  high  federal 
court,  which  is  not  less  fundamental  because  it  appears  in  tne  said  assemblage  of  laws, 
since  the  character  of  the  law  in  question  dot*  not  depend  on  its  having  one  or  twenty 
articles,  or  in  its  being  found  in  such  or  such  a  code,  or  in  a  collection  of  laws  which  is 
or  is  not  called  a  code,  but  on  the  will  of  the  legislator  who  in  a  few  short  lines  has  made 
the  said  provision,  as  was  done  in  the  case  under  discussion.  The  law,  in  whatever 
code  it  is  met  with,  is  the  law  and  we  are  bound  to  ol>serve  it  until  it  is  repealed.  In 
the  present  case  the  regulatory  law  of  the  high  federal  court  has  not  only  not  been 
repealed,  but  the  provisional  president  of  the  Republic  in  exercise  of  the  faculties  on 
him  conferred  by  the  constituent  assembly  has  declared  it  to  be  in  full  force,  and  it 
can  not  be  conceived  that  the  federal  court,  acting  in  conformity  with  that  law  which 
actuates  and  governs,  should  fail  to  give  effect  to  any  of  its  provisions,  and  among 
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such  provisions  is  the  power  to  declare  the  validity  or  nullity  of  the  titles  of  mines. 
According  to  article  99  of  the  constitution  now  in  force,  identical  with  article  100  of 
the  repealed  constitution,  the  federal  court  is  one  of  the  tribunals  in  which  the  judi- 
cial power  resides,  and  the  code  of  civil  procedure  establishes  in  its  second  article  that 
the  civil  courts  of  the  nation  are  obliged  to  administer  justice  both  to  nationals  and 
to  foreigners,  according  to  the  said  code  and  the  regulatory  laws. 

Granted  the  federal  system  which  governs  us,  the  federal  court,  as  has  been  already 
aaid,  has  been  established  for  the  purpose  of  taking  cognizance  of  questions  whicn 
from  their  nature  are  of  the  federal  order,  and  when  the  fundamental  law  created  the 
said  tribunal  for  the  administration  of  national  or  federal  justice,  it  is  not  to  be  pre- 
sumed that  it  wished  to  derogate  from  the  provisions  of  articles  2  and  80  of  the  code  of 
civil  procedure,  which  determine  the  jurisdiction  of  the  courts,  both  national  and 
those  of  the  States,  by  reason  of  the  matter  referring  it  to  regulatory  and  special  laws. 
Regulatory  laws  complement  the  public  constitutional  law  of  a  State  or  nation,  which 
without  them  would  be  a  dead  letter  in  various  of  its  provisions,  as  would  happen  in 
the  present  case  if  the  principle  were  recognized  that  a  regulatory  law  can  not  give 
powers  to  a  judicial  authority  of  the  national  or  federal  order.  On  the  other  hand, 
in  the  present  case,  if  the  federal  court  were  to  decline  to  entertain  the  case,  the 
absurdity  would  be  produced  that  the  suit  which  has  been  instituted  would  be  with- 
out a  proper  judge  to  whose  consideration  the  proceedings  could  be  brought,  in  order 
that  he  should  take  cognizance  thereof,  since  jurisdiction  is  not  given  to  any  other 
court  of  the  Republic,  either  by  the  constitution  or  the  laws,  to  take  cognizance  of 
the  matter  now  in  litigation,  which  from  its  nature  is  of  the  federal  order,  as  it  treats 
of  the  validity  or  nullity  of  an  act  emanating  from  the  federal  power. 

The  federal  court  is  therefore  the  competent  tribunal. 

As  to  the  second  exception,  namely,  that  of  want  of  legality  in  the  appointment  of 
the  plaintiffs'  attorneys,  this  court  observes:  That  there  are  three  powers  of  attorney 
affecting  this  issue,  which  have  been  put  in  by  the  plaintiffs'  attorneys,  namely, 

(1)  the  power  granted  in  Caracas  by  Mr.  Patrick  R.  Quinlan  to  Mr.  Patrick  Sullivan 
to  represent  him  and  his  partners  in  everything  relating  to  the  asphalt  mine  named 
"La  Felicidad"  before  all  functionaries  whatsoever,  which  power  was  transferred  by 
Sullivan  by  way  of  substitution  to  Dr.  Nicomedes  Zuloaga  and  Jose  de  Jesus  Paul; 

(2)  the  power  granted  by  Patrick  R.  Quinlan  before  the  Venezuelan  consul  in  Trini- 
dad to  Dr.  Nicomedes  2/uldaga  and  Jose  de  Jesus  Paul  to  represent  him  before  the 
Venezuelan  courts  and  every  other  authority  in  the  country  whatsoever  in  everything 
relating  to  the  asphalt  mine  Felicidad,  and  also  empowering  them  to  represent  Mr. 
Charles  M.  Warner,  his  tenant  in  common  of  the  said  mine;  and  (3)  the  power  granted 
by  Messrs.  Charles  M.  Warner  and  Patrick  R.  Quinlan  in  the  city  of  New  York,  in 
the  United  States  of  North  America,  to  Mr.  Patrick  Sullivan  to  represent  them  in  all 
their  real  and  personal  estate  in  Venezuela,  inclusive  of  the  asphalt  lake  Felicidad, 
and  for  that  purpose  to  have  power  to  institute  any  actions  which  should  in  justice 
be  necessary,  which  power  was  transferred  by  way  of  substitution  by  Sullivan  to  Dr. 
Nicomedes  Zuloaga  and  Jose  de  Jesus  Paul. 

The  first  power  was  annexed  to  the  action,  the  second  power  was  put  in  before  the 
defendants  were  summoned,  and  the  third  when  the  written  replications  were  filed 
to  the  exceptions  taken  by  the  defendant's  lawyers.  Now,  the  power  executed  by 
Mr.  Patrick  R.  Quinlan  in  Trinidad  has  been  discussed  by  the  parties  taking  the  ex- 
ception, who  allege  that  it  is  wanting  in  the  proper  formalities  and  requisites  and  is 
therefore  void.  And  although  it  is  certain  tnat  the  said  power  suffers  from  irregu- 
larities, the  court  does  not  stop  to  examine  them,  because  it  considers  them  rectified 
by  the  putting  in  of  the  last  power  when  answering  the  exceptions  and  sees  no  reasons 
for  making  an  order  for  costs  in  this  respect  against  the  moving  party.  Furthermore 
the  validity  of  the  power  annexed  to  the  action  was  admitted  by  the  attorneys  of  the 
company  sued  from  the  moment  they  only  took  the  objection  that  it  did  not  grant  the 
representation  of  the  tenant  in  common  Warner  and  asked  that  the  security  should  be 
given  for  him  which,  according  to  article  59  of  the  code  of  civil  procedure,  should  be 
given  by  one  tenant  in  common  for  his  cotenant  on  assuming  the  representation  of  the 
Latter  as  the  plaintiff  in  a  suit,  and  which  security  the  defendant  s  attorneys  agreed 
to  give  and  immediately  gave  by  virtue  of  the  representation  vested  in  them  by  the 
last  power  which  ratified  the  representation  exercised  by  Quinlan  in  the  name  of 
his  cotenant  Warner.  The  power  granted  by  the  plaintiffs  in  New  York  and  put  in 
at  the  time  of  answering  the  exceptions  is  so  clear  and  precise  in  its  terms  that  it  leaves 
no  doubt  respecting  the  representations  of  Messrs.  Warner  &  Quinlan.  In  an  inciden- 
tal way  the  grantees  manifest  therein  that  they  are  carrying  on  business  in  partnership 
under  the  firm  or  name  of  Warner -Quinlan  Asphalt  Company,  but  when  they  grant  the 
.  representation,  they  do  it  in  the  following  terms:  "  We  name  Patrick  Sullivan,  now 
resident  in  Caracas,  Venezuela,  our  true,  sufficient,  and  lawful  attorney  for  us  and  each  of 
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us  and  in  our  and  each  of  our  names  and  in  our  place  and  stead,  dec. ,  dec.  The  court 
therefore  considers  this  document  to  have  full  legal  effect  for  the  purposes  of  the  pres- 
ent suit  and  renders  the  appointment  of  the  plaintiff's  attorneys  perfectly  legal. 

As  to  the  third  exception,  which  is  that  of  tine  want  of  necessary  security  for  the  suit 
to  proceed  the  court  observes:  That  the  security  judicatum  solvi  has  always  been  a 
guarantee  established  in  favor  of  the  defendant  to  assure  the  execution  of  the  judgment 
passed  in  the  suit  not  instituted  by  him  to  meet  the  case  of  the  suit  proving  ground- 
less and  inconsiderate.  This  is  consecrated  by  the  legislation  of  all  countries,  with 
more  or  less  restrictions,  some  establishing  this  protection  only  in  favor  of  its  national 
and  others  giving  to  it  a  wider  application.  The  Venezuelan  law  may  boast  of  being 
one  of  the  most  liberal  in  this  respect,  because  it  establishes  this  principle  of  security 
without  any  restriction  whatever  by  article  27  of  the  civil  code,  which  textually  says: 
"The  plaintiff  not  domiciled  in  Venezuela  must  guarantee  the  payment  of  what  he 
may  be  adjudged  and  ordered  to  pay,  unless  he  possesses  in  the  country  a  sufficient 
quantity  of  real  estate. ' '  We  see,  therefore,  that  our  legislation  imposes  this  obligation 
as  much  on  foreigners  as  on  Venezuelans  not  domiciled  in  the  country,  and  makes  no 
exceptions  of  any  kind.  Therefore,  as  the  defendants  are  foreigners  not  domiciled  in 
Venezuela,  and  it  not  appearing  that  they  possess  a  sufficient  quantity  of  real  estate  in 
the  country,  since  the  validity  of  the  title  of  the  mine  is  the  subject-matter  of  the 
dispute,  they  can  not  be  exempt  from  giving  the  security  which  is  required  to  enable 
the  cause  to  be  heard.  This  court  administering  justice  in  the  name  of  the  United 
States  of  Venezuela  and  by  the  authority  of  the  law,  replying  on  the  preceding  reasons, 
disallows  the  exceptions  to  the  want  of  jurisdiction  of  the  court  and  to  want  of  legality 
in  the  appointment  of  the  plaintiff's  attorneys  taken  by  the  attorneys  of  the  New  York 
and  Bermudez  Company,  and  allows  the  exception  to  the  want  of  security  necessary  to 
be  given  to  enable  the  cause  to  be  heard,  likewise  raised  by  the  said  attorneys,  and 
the  defendants  must  therefore  give  the  security  required  by  article  27  of  the  civil  code, 
which  this  court  fixes  at  the  sum  of  (B.  100,000). 

There  is  no  special  order  as  to  costs. 

P.  Hermoso  Telleria, 
Miguel  Marmol,  Secretary. 

Interlineations — li mites  sido — valen.  The  subscribing  secretary  of  the  political 
department  of  the  federal  court  certifies  the  correctness  of  the  preceding  copy.  Cara- 
cas, May  29th,  1901.    The  year  90  of  the  independence  and  43rd  of  the  federation. 

Miguel  Marmol. 

(Stamps  of  2  bolivares.) 


The  Secretary  of  State  to  Charge  Russell. 

[Telegram.] 

Department  of  State, 

Washington,  June  21,  1901. 
Keep  us  well  informed  of  facts  affecting  American  interests  in  the 
asphalt  business. 

Hay. 


Mr.  Russell  to  Mr.  Hay. 

No.  638.]  Legation  of  the  United  States, 

Caracas,  June  30,  1901. 

Sir:  I  have  the  honor  to  inform  you  that  there  have  been  no  new 
developments  of  late  in  the  asphalt  controversy. 

The  New  York  and  Bermudez  Company  appealed  from  the  decision 
of  the  president  of  the  court  on  the  exceptions  taken,  demanding  that 
the  whole  court  should  consider  the  points.  This  is  where  the  case'is 
resting  at  present. 
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Mr.  Sullivan  left  some  weeks  ago  to  take  possession  of  "Felicidad," 
but  the  local  judgje  decided  against  him — this  was  cabled  to  New 
York  as  a  decision  in  favor  of  the  New  York  and  Bermudez  Company, 
I  will  keep  you  informed  as  to  progress  of  this  controversy. 
I  have,  etc., 

William  W.  Russell. 


Mr.  Russell  to  Mr.  Hay. 

No.  645.]  Legation  of  the  United  States, 

Caracas j  July  1/+,  1901. 

Sir  :  I  have  the  honor  to  report  that  the  asphalt  controversy  is 
still  in  the  supreme  court  here  on  the  question  of  the  court's  juris- 
diction, as  reported  in  my  last  dispatcn  on  this  subject. 

Mr.  Sullivan,  with  his  lawyer,  went  to  the  lake  to  take  possession 
of  "Felicidad"  with  an  order  from  a  local  judge.  This  judge  was 
replaced,  and  on  yesterday  the  new  judge  declared  Mr.  Sullivan's 

Bapers  out  of  order  and  restored  the  property  to  the  New  York  and 
>ermudez  Company. 

The  scene  of  the  battle  has  been  transferred  for  the  last  week  or  two 
to  Carupano,  the  capital  of  the  State  wherein  is  located  the  lake  of 
asphalt.  Mr.  Bean  and  Mr.  Raffertv,  of  the  New  York  and  Bermudez 
Company,  with  their  lawyer,  and  Mr.  Sullivan,  with  his  lawyer, 
have  all  been  to  Carupano,  where  the  local  courts  are  deciding  the 
question  of  actual  possession.  I  am  keeping  well  informed  of  all 
tnat  is  going  on  in  this  controversy,  but  am  acting  in  strict  accordance 
with  the  last  instructions  from  the  Department. 
I  have,  etc., 

William  W.  Russell. 


Mr.  Russell  to  Mr.  Hay. 

No.  660.]  Legation  of  the  United  States, 

Caracas  j  August  10,  1901. 
Sir:  I  have  the  honor  to  herewith  forward  copy  of  a  letter  handed 
to  me  by  Mr.  Bean,  the  managing  director  of  the  New  York  and 
Bermudez  Company,  together  with  a  copy  of  the  last  paper  filed  by 
the  attorneys  of  said  company  on  the  question  of  appeals,  described 
in  a  former  dispatch. 

The  process  of  " recusing' '  mentioned  in  the  letter  from  Mr.  Bean 
to  me  nas  been  instituted,  and  according  to  the  Venezuelan  law  the 
alternates  of  the  original  deciding  court  must  pass  upon  the  question. 
I  have,  etc., 

W.  W.  Russell. 


[Inclosure.] 
Mr.  Bean  to  Mr.  Russell. 

Caracas,  Venezuela,  August  10, 1901. 

Dear  Sir:  I  inclose  a  copy  of  the  last  paper  filed  by  the  attorneys  of  the  New  York 
and  Bermudez  Company  on  the  question,  of  the  appeals  described  in  my  letter  to  you 
of  the  1st  day  of  June,  1901,  now  pending  before  the  federal  court  of  this  country. 

The  paper  submitted  contains  a  statement  of  the  facts  which  have  "occurred  since 
the  date  of  my  letter  to  you,  which  facts  prove  conclusively  the  favoritism  of  tha 
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nothing  t«>  do  with  tin-  matter  of  security:  that  of  July  l  orders  that  the  papers  of  the 
demanding  attorneys,  end  Hi--  demands  relative  to  the  Application  which  wehav*' 
making  to  the  court  to  declare  to  which  of  the  appeah;  taken  the  relation  which  n 

ccmrse  has  reference,  he  added  to  the  expedient*,  in  order  that  they  may  be  considered 
in  due  thin;  (his  * Lr^ri.^ioii  has*  moreover,  nothing  to  do  with  the  question  of  security; 
and  that  ni  July  o  sirii]»!y  aaye  that  »,  b  decided  by  ■  decision  of  July  l  the 

point  in  controversy;  it  i*  bete  likewise  seen  thai  litis  hitler  derision  decides  nothing 
with  reaped  to  the  eecuiity, 

From  this  relation  it  appears  that  it  was  the  duty  of  the  preset  it  court  to  declare, 
before  continuing  in  its  relation*  that  the  trial  was  suspended  by  law,  which  decision 
could  no!  be  defatted,  because  it  is  an  al surdity T  wheo  it  is  U*  be  den  ided  whether  a 
trial  is  to  l>e  suspended  or  not  by  lawt  for  such  decision  to  I*  pfistponed  until  ■  mtttttf 
be  terminated  or  until  the  trial  be  terminated .  The  proceeding  fallowed  on  this  point 
by  the  court  favors  the  opposite  party  by  absolute  oblivion  of  what  is  provided  by 
article  27  of  the  rode  of  civil  procedure,  when  it  hivs:  The  courts  shall  secure  to  the 
parties  the  rights,  privileges,  and  enjoyments  which  axe  common  to  them,  without 
preferenc  e  or  inequality  in  the  privileges  of  either,  as  such  privileges  are  granted  hy 
law  te  the  diverse  conditions  which  they  may  have  in  the  euit.  Efo  other  '-xtra  limita- 
tions cut  iity  kind  shall,  however,  be  permitted.1'' 

1  the  expediente  it  likewise  appears  that  t(  was  the  duty  of  the  court  lo  dei  ide 
elearly,  and  not  by  means  of  enigmatical  decision,  m  it  has  thus  far  been  doing,  to 
which  of  the  appeals  the  illegal  relation  o!  aut  8  which  has  just  been  declared  ended 
refers.     By  this  proceeding*  also,  it  ha*  established  an  ineuuality  between  the  parties. 

6tUl  further,  General  Pacbano,  a  member  of  the  court,  having  been  challenged  for 
■  legitimate  reason,  instead  of  sending  the  expediente  to  the  judge  whose  duty  it  was, 
according  to  article  S3  of  the  organic  law,  to  lake  cognizance  of  the  chal 
it  hitnsi-lt.  da  taring  i1  inadmiadble  became  it  had  been  made  at  an  improper  time, 
although  it  ia  a  principle  and  current  practice  for  the  judges  who  are  at  the  foot  of  the 
ladder  of  the  judicial  hierarchy,  that  the  rule  of  article  127  of  the  code  of  civil  procedure 
which  provides  that  a  challenge  of  judicial  officers  shall  be  begun  one  day  previoue  to 
that  on  which  the  relation  is  to  begin,  is  inapplicable  when  the  cause  reaches  that 
state.  Legal  rules  can  not  be  applied  mechanically;  that  would  lead  to  the  Hebrew 
rotation  which  takes  no  account  of  the  reason  for  a  law,  and  consequently  violates 
it  in  seeking  to  enforce  it  l>\  thus  upholding  an  element  which  the  law  itself  consid- 
ers mutt  incline  tu  one  of  the  parties  the  court  favors  that  which  is  adverse  to  ua»* 
which  is  likewise  translated  into  patronage  for  it. 

Front  all  that  has  been  said  it  is  evident  that  this  division  of  the  court  has,  without 
realizing  it,  been  lending  iti  support  to  the  party  opposed  to  us,  and  that,  consequently, 
its  members  come  under  clause  9  of  article  117  of  the  code  of  civil  procedure.  Thus, 
thenT  in  obedience  to  <>ur  duly  as  counsel  for  the  New  York  and  Bermudac  t  'ompany, 
we  formally  challenge  all  the  members  oompoeiag  this  division  of  the  <<mrt. 

Caracas,  August  7,  IDOL 

The  court  having  been  challenged  in  virtue  of  a  legitimate  cause,  it  must  proceed 
in  ei infirmity  with  the  provisions  of  article  .>(  of  the  organic  law,  whn  I  When 

it  shall  happen  that  all  the  members  of  i  he  court  shall  lie  challenged  or  inhibited,  the 
division  oi  the  court  in  which  this  shall  happen  shall  order  lo  he  summoned  the  sub- 
stitutes, or  eaembeti  of  the  respective  nonanaa  in  the  estahlj  and  in  default 

thereof,  an  associate  judge  from  the  list  of  eligibles,  making  the  designation  by  means  of 
the  proceedings  above  slated,  in  order  that  the  said  associate  judge  may  take  cognisance 
of  the  case."  It  ia  further  provided  that,  owing  to  the  challenge,  the  court  which 
is  challenged  \*  to  have  no  jurisdiction,  which,  of  right,  is  transferred  to  the  officer 
who  is  jo  lake  cognizance  of  the  challenge,  and  he  it  ia  who  must  decide  whether  ih*-< 
challenge  is  or  is  not  admissible,  and  v\  bother  it  is  well  or  ill  founded,  and  Loifl  de< 
is  in  nowise  to  be  pronounced  by  the  challenged  officer,  who,  as  regards  the  challenger; 
become!  the  party  opposed  to  him.  But  that  decision  of  the  court  which  independ- 
ently declares  that  it  is  not  properly  challenged,  is  an  additional  proof  of  the  cocrect- 
neHH  of  the  cause  nn  which  we  base  our  challenge;  and  it  does  not  surprise  us  that 
the  court  not  only  denies  im  the  right  of  defense  which  in  itself  constitutes  the  most 
flagrant  denial  of  justice  and  notorious  injustice,  but  tlwi.  it  can  carry  its  favoo 
so  tar  as  to  pronounce  sentence  in  favor  of  our  adversaries  in  a  cate  which  the  law  pro- 
vides shall  remain  in  suspense  until  Messrs,  Warner  &  Quinlin,  as  foreigners  not 
domiciled  in  Venezuela,  shall  perform  the  duty  of  furnishing  the  aacunty  of  100,000 
1 oJivars  which  has  been  reoui  red  of  them  by  this  court. 

vis  of  the  law  everything  that  has  been  done  and  that  is  still  Iteiug 
by  this  court  is  null  and  void  by  reason  of  paragraph  »»  of  article  268  of  fin 
Of  eivij  procedure,  which  says:  "A  declaration  that  there  is  ground  for  dilatory  pleas 
shal  \  produce  the  Eolli  *w  tng  a  Recta :    *    *    *M 
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6.  A  declaration  of  lack  of  security  shall  produce  the  effect  of  placing  the  case  in 
suspense  until  the  security  has  been  furnished;  and  since  the  challenge  which  we 
have  offered  of  all  the  members  of  this  court,  based  upon  a  legitimate  cause,  deprives 
them,  ipso  jure,  of  all  jurisdiction;  and  since,  finally,  the  acts  whereby  the  court  pre- 
vents us  from  exercising  the  right  of  defense  by  depriving  us  of  the  right  which  we 
have  to  speak  and  of  having  recorded  in  the  expedients  what  we  say  in  defense  of  the 
company  which  we  represent — all  this  compels  us  to  abstain  from  furnishing  the  infor- 
mation which  the  court  has  ordered  us  to  furnish,  we  protesting  against  the  violations 
of  law  which  are  being  committed  and  which  constitute  notorious  injustice,  against 
which  there  is  no  appeal,  owing  to  the  constitution  of  the  federal  court,  it  remaining 
merely  for  said  court  to  retrace  its  steps  in  the  exercise  of  the  power  given  to  it  by 
articles  16  and  174  of  the  code  of  civil  procedure,  repairing  the  infractions  and  correct- 
ing the  errors  committed  in  this  procedure  by  replacing  the  case  in  the  state  in  which 
it  was  when  the  first  infraction  was  committed. 

We  here  produce  the  reasons  which  the  New  York  and  Bermudez  Company  has 
adduced  in  arguments  against  the  validity  of  this  trial,  on  the  ground  of  lack  of  com- 
petency of  the  federal  court  to  take  cognizance  of  the  matter  of  this  suit;  which  incom- 
petency must  be  declared  at  any  stage  of  the  case  as  being  a  question  of  public  order 
and  one  which  involves,  in  this  case,  an  infraction  of  the  national  constitution  which 
has  restricted  the  jurisdiction  of  that  federal  court  to  the  cases  in  it  established. 

C.  Bruzual  Serra. 
Manuel  Clemente  Urban ej a. 

Caracas,  August  7, 1901. 


Minister  Bowen  to  Secretary  of  State. 

No.  22.]  Legation  of  tue  United  States, 

Caracas y  September  20,  1901. 
Sir:  Referring  to  the  New  York  and  Bermudez  case,  I  have  the 
honor  to  inclose  a  copy  of  a  letter  sent  to  me  by  Mr.  Rake,  the  repre- 
sentative of  that  company  here,  and  copies  of  his  correspondence 
•with  the  Venezuelan  Government,  all  tending  to  prove  that  the 
company's  principal  lawyer,  Doctor  Serra,  whose  services  are  indis- 
pensable in  presenting  the  case,  was  imprisoned  in  order  that  the 
company  should  be  deprived  of  his  services.  In  view  of  all  the 
circumstances,  I  advised  Mr.  Rake,  as  I  have  already  informed  you, 
to  decline  to  proceed  with  the  case  unless  Doctor  Serra  was  permitted 
to  argue  it,  or  until  other  satisfactory  counsel  could  be  engaged.  Mr. 
Rake  deemed  my  advice  prudent  and  wise,  and  cabled  to  his  directors 
that  he  should  act  accordingly  unless  otherwise  instructed.  His 
directors  cabled  him  to  proceed  without  delay,  and  make  the  best 
possible  defense.  He  will  consequently  do  so. 
I  have,  etc., 

Herbert  W.  Bowen. 

[Inclosare.] 
Managing  director  of  the  New  York  and  Bermudez  Company  to  Minister  Bowen. 

Caracas,  Venezuela,  September  20,  1901. 

On  the  24th  of  August  last  Dr.  Claudio  Bruzual  Serra,  senior  counsel  of  this  com- 
pany, was  arrested,  allegedly  for  political  offenses,  at  his  home  in  Los  Teques,  brought 
to  this  city,  and  placed  in  the  public  prison.  On  September  3  he  was  removed  under 
bond  to  tne  Hospital  Vargas  in  consequence  of  the  delicate  state  of  his  health.  On 
the  morning  of  tne  18th  instant,  without  previous  notice,  he  was  returned  to  confine- 
ment in  the  public  prison,  where  he  still  remains. 

This  company  has  a  cause  on  trial  at  present  in  the  high  federal  court  in  this  city, 
which  involves  interests  of  vast  magnitude,  and  we  have  relied  and  do  rely  on  Doctor 
Bruzual  for  the  proper  defense  of  our  interests,  for.  while  we  have  other  counsel  asso- 
ciated with  him,  his  intimate  knowledge  of  the  details  of  the  litigation,  apart  from 
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his  known  ability,  make  his  services  invaluable  to  us  at  this  time.  During  his  con- 
finement in  the  public  prison  we  were  denied  the  privilege  of  consulting  him  except- 
ing in  the  presence  of  official  representatives  of  the  Venezuelan  Government  having 
no  interest  whatsoever  in  our  affairs,  and  while  it  is  true  that  we  were  permitted  to 
consult  with  him  during  his  stay  in  the  Hospital  Vargas,  he  has  been  returned  to 
confinement  in  the  public  prison  at  the  very  time  of  the  resumption  of  the  sittings  of 
the  high  federal  court.  We  have  thus  been  deprived  of  his  services  at  a  most  critical 
moment. 

We  inclose  herewith  copies  of  correspondence  with  the  minister  of  interior  relations, 
which  explains  itself.  I  desire  to  point  out,  however,  that  the  letter  dated  Sunday, 
the  15th  instant,  was  not  delivered  to  this  office  until  4.30  p.  m.  on  the  17th  instant, 
and  the  further  inconsistency  between  the  statement  of  the  minister  of  interior  rela- 
tions to  the  effects  that  Doctor  Bruzual  would  be  permitted  to  remain  in  the  hospital 
until  he  had  regained  his  health  and  the  fact  of  his  summary  return  to  the  public 
prison  on  the  morning  following  the  receipt  of  the  above-mentioned  letter.         *■"' 

We  contend  that  our  requests  have  been  reasonable  and  entirely  in  accord  with  the 
practice  in  civilized  countries  in  similar  circumstances.  We  submit  the  correspond- 
ence and  facts  as  evidence  of  a  denial  of  justice,  asserting  that  we  have  been  denied 
the  customary  rights  of  a  party  to  a  suit. 

We  desire  to  submit  further  that  while  we  can  not  present  to  you  substantial  proofs 
in  refutation  of  the  alleged  cause  of  Doctor  Bruzual's  arrest,  the  correspondence 
herein  referred  to,  and  other  incidents  which  have  come  to  our  notice,  strongly  incline 
us  to  the  belief  that  Doctor  Bruzual's  constant  and  persistent  activity  in  tne  defense 
of  the  interests  of  this  company  formed  the  real  motive  for  his  confinement. 

We  also  inclose  copy  of  a  letter  addressed  to  us  by  Doctor  Bruzual  on  the  morning 
of  his  arrest,  in  which  he  disclaims  having  any  connection  with  the  politics  of  the 
country,  for  reasons  which  he  states  therein.  From  our. knowledge  of  him  we  have 
every  reason  to  place  the  utmost  confidence  in  his  statement. 

We  bring  this  matter  to  your  notice,  believing  that  the  Government  of  the  United 
States  will  take  a  kindly  interest  in  its  subjects,  and  will  continue  to  show  the  same 
disposition  to  have  their  rights  enforced  which  it  has  always  hitherto  evinced. 
Yours,  very  respectfully, 

J.  L.  Rake. 


Director  of  the  Neiv   York  and  Bfrmudez  Company  to  the  minister  of  the  interior  of 

Venezuela. 

[Translation.] 

Caracas,  August  26,  1901. 
My  Dear  and  Esteemed  Sir:  Upon  matters  relating  to  the  defense  of  the  com- 
pany I  represent  on  a  case  that  is  pending  before  the  federal  court,  it  is  indispensable 
to  me  to  nave  a  consultation  with  Dr.  Bruzual  Serra,  who  is  detained  in  the  public 
jail  in  this  city. 

I  beg  you  to  be  pleased  to  concede  to  me  authority  to  see  the  said  gentleman,  and, 
as  I  do  not  perfectly  know  Spanish,  I  would  esteem  it  a  favor  should  such  authoriza- 
tion include  Senor  Manuel  Pastor  y  Mora,  an  employee  of  this  company,  without 
whom  it  would  be  impossible  for  me  to  understand  Doctor  Serra,  who  in  his  turn  does 
not  possess  a  knowledge  of  the  English  language. 

Because  it  may  interest  you,  I  take  the  liberty  of  inclosing  to  you  a  copy  of  a  letter 
fiom  Doctor  Bruzual,  the  original  of  which  I  hold  at  your  disposition. 
I  am,  etc., 

J.  L.  Rake. 


Director  of  the  New  York  and  Bermudez  Company  to  the  minister  of  interior  of  Venezuela. 

[Translation.] 

Caracas,  August  £7,  1901. 
My  Dear  and  Esteemed  Sir:  Your  very  courteous  communication  of  this  date 
has  just  reached  me,  and  in  acknowledging  its  receipt  I  am  pleased  to  express  to  you 
my  thanks  for  your  activity  in  replying  to  my  petition. 

The  many  duties  necessary  to  the  taking  charge  of  the  management  of  a  company 
of  the  importance  of  this  one  has  prevented  me,  as  yet,  from  presenting  personally 
my  respects  to  the  authorities  of  this  beautiful  country,  as  the  representative  of  my 
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company  and  from  advising  them  by  that  means,  that  in  the  absence  of  Mr.  Henry 
Willard  Bean,  I  have  taken  his  place.  I  believe  that,  nevertheless,  I  shall  be  able 
to  carry  out  this  purpose  before  much  time  passes. 

In  the  meantime,  and  begging  that  you  will  excuse  the  trouble,  I  should  esteem 
the  favor  if  you  would  note  my  name  and  would  inform  me  what  hour  and  what  day 
would  be  most  appropriate  for  me  to  begin  to  make  use  of  the  conceded  authorization. 
I  am,  etc., 

J.  L.  Rake. 


The  minister  of  interior  of  Venezuela  to  Mr.  Bean,  director  of  the  New  York  and  Bermudez 

Company. 

[Translation.] 
Personal.] 

Caracas,  August  27,  1901. 
My  Dear  and  Esteemed  Sir:  Advised  of  the  contents  of  your  courteous  letter 
of  the  26th  instant,  I  hasten  to  transmit  the  orders  in  the  case,  so  that  you  may,  as  you 
desire,  in  the  protection  of  your  interests,  visit  the  public  jail  to  confer  with  Dr. 
Bruzual  Serra,  accompanied  by  your  interpreter,  the  Government  directing  that  the 
official  interpreter  of  the  ministry  of  foreign  affairs,  Senor  Absueta,  shall  also  be 
.present,  who  will  be  the  one  who  will  translate  the  conference  between  you,  as  also 
Senor  Alcaido,  prison  keeper,  to  whom  the  respective  orders  will  be  intrusted  in  order 
that  you  may  have  no  inconvenience  of  any  kind. 

And  it  is  proper  to  make  known  to  you  that  the  Government  accords  you  from  now 
on  authority  to  visit  the  jail  for  conference  with  Dr.  Bruzual  Serra  each  time  that 
you  may  judge  advisable  for  the  interests  of  the  company  which  you  represent  in  this 
city,  since  the  aforesaid  Doctor  Serra  is  arrested  for  reasons  of  public  order. 
I  am,  etc., 

J.  A.  Velutixi. 


Minister  of  interior  of  Venezuela  to  the  director  of  the  New  York  and  Bermudez  Company. 

[Translation.] 
Personal.] 

Caracas,  August  27,  1901. 
Dear  and  Esteemed  Sir:  Advised  of  the  contents  of  your  valued  letter  of  the  26th 
instant,  I  hasten  to  transmit  the  orders  in  the  case,  so  that  you  may,  as  you  desire,  in 
the  protection  of  your  interests,  visit  the  public  jail  to  confer  with  Dr.  Bruzual  Serra, 
accompanied  by  your  interpreter,  the  Government  directing  that  the  official  inter- 
preter of  the  ministry  of  foreign  affairs,  Senor  Abzueta,  shall  also  be  present,  who  will 
fee  the  one  who  will  translate  the  conference  between  you,  as  also  Sefior  Alcaide, 

Erison  keeper,  to  whom  the  respective  orders  will  be  intrusted  in  order  that  you  may 
ave  no  inconvenience  of  any  kind. 

And  it  is  proper  to  make  known  to  you  that  the  Government  accords  you  from  now 
on  authority  to  visit  the  jail  for  conference  with  Dr.  Bruzual  Serra  each  time  that  you 
may  judge  advisable  for  the  interests  of  the  company  which  you  represent  in  this  city, 
since  the  aforesaid  Doctor  Bruzual  is  arrested  for  reasons  of  public  order. 
I  am,  etc., 

J.  A.  Velutim. 


Director  of  New   York  and  Bermudez  Company  to  thejnini&trr  of  interior  of  Venezuela. 

[Translation.] 

Caracas,  August  29,  1901. 

My  Dear  and  Esteemed  Sir:  I  have  the  pleasure  to  acknowledge  the  receipt  of 
your  valued  letter  of  the  27th  instant,  and  I  hapten  to  express  my  (leeuest  thanks  for 
your  prompt  and  courteous  response.  I  fear,  nevetheless.  that  it  will  be  difficult  for 
me  to  avail  of  the  amiable  offer  it  contains. 

I  can  not  but  think  that  after  mature  reflection  you  will  appreciate  that  the  condi- 
tions which  your  letter  imposes  make  it  impossible  for  me  to  treat  the  subject  as  my 
interview  requires  with  Dr.  Bruzual  Serra.  I  have  the  honor  to  state  to  you.  General, 
that  the  personal  relations  that  exist  betwen  the  said  doctor  and  myself  are  of  such  a 
character  only  so  far  as  they  affect  the  interests  of  the  company  that  I  represent  and 
that  they  have  no  personal  interest  for  Doctor  Bruzual. 
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The  purpose  of  my  projected  visits  to  Dr.  Bruzual  Serra  is  exclusively  to  discuss 
with  him  the  points  relating  to  the  defense  in  the  litigation  affecting  this  company, 
and  which  is  before  the  nigh  federal  court,  and  it  is  not  desirable  that  persons  who 
have  nothing  to  do  with  the  litigation  be  present. 

I  trust  that  in  view  of  these  assurances  you  will  have  the  goodness  to  modify  the 

restrictions  which  you  have  imposed  upon  me,  so  far  as  to  grant  me  the  requested 

permission  to  confer  in  private  with  Dr.  Bruzual  Serra,  an  act  which,  I  believe,  is 

accorded  under  the  established  practice  of  other  countries  in  similar  circumstances. 

With  assurances,  etc. , 

J.  L.  Rake. 


The  minister  of  interior  of  Venezuela  to  the  director  of  the  New   York  and  Bermudet 

Company. 

[Translation.] 
Personal.]  Caracas,  August  29,  1901. 

My  Dear  Sir:  I  have  the  pleasure  to  advise  you  of  the  receipt  of  your  valued  let- 
ter of  the  27th  ultimo. 

From  the  present  moment  you  may  make  use  of  the  authorization  to  which  I  re- 
ferred in  my  former  letter. 

With  consideration,  etc.,  J.  A.  Velutini. 


Director  of  New  York  and  Bermudez  Company  to  the  minister  of  interior  of  Venezuela. 

[Translation.] 

Caracas,  September  3, 1901. 

My  Dear  and  Esteemed  Sir:  The  29th  of  the  month  just  past  I  had  the  honor  to 
ask  of  you  certain  modifications  in  the  kind  authorization  to  confer  with  Dr.  Bruzual 
Serra  in  the  public  jail,  contained  in  your  valued  favor  of  the  27th,  basing  (my  request) 
on  reasons  tne  importance  of  which  can  not  escape  your  recognized  intelligence. 

Not  having  received  a  reply  to  the  aforesaid  letter,  and  the  matters  which  I  have  to 
consult  with  Doctor  Bruzual  being  most  urgent,  referring,  as  I  had  the  honor  to  state 
to  you,  to  the  defense  of  the  company  in  the  litigation  now  before  the  high  federal 
court,  I  take  the  liberty,  General,  to  renew  to  you  the  petition  contained  in  my  afore- 
said letter  to  confer  with  Dr.  Bruzual  Serra  in  private  through  the  medium  of  Mr. 
Pastor  y  Mora  as  interpreter. 

Pardon,  General,  my  insistence,  due  to  the  urgency  and  importance  of  the  case, 
and  accept,  etc., 

J.  L.  Rake. 


Director  of  New  York  and  Bermudez  Company  to  the  minister  of  interior  of  Venezuela. 

[Translation.] 

Caracas,  September  7,  1901. 

My  Dear  and  Esteemed  Sir:  I  have  understood  that  Dr.  Bruzual  Serra,  being 
transferred  to  the  Vargas  Hospital,  definite  orders  have  been  given  that  Dr.  M.  C. 
Urbaneja  can  not  see  him  without  an  express  order  from  the  governor  of  the  federal 
district. 

Dr.  M.  C.  Urbaneja  being  one  of  the  operators  of  the  company  which  I  represent, 
and  having  to  discuss  with  his  companion  and  our  principal  lawyer,  with  the  greatest 
urgency,  most  essential  points  in  the  defense  of  the  case  at  a  moment  when  the  time 
approaches  for  the  reply  of  a  very  important  claim"  before  the  high  federal  court,  I 
would  esteem  it  a  favor,  Mr.  General,  if  you  would  expedite  for  Dr.  M.  C.  Urbaneja, 
as  well  as  myself  and  Mr.  Pastor  y  Mora,  who  would  act  as  interpreter,  a  permanent 
authorization  by  the  proper  authority  to  enable  us  to  confer  with  Dr.  Bruzual  Serra. 

Also  I  would  esteem  it  a  favor  if  to  avoid  any  doubt  you  would  have  the  kindness 
to  answer  me  with  the  greatest  brevity  conceding  to  me  the  aforementioned  authoriza- 
tion. 

I  am,  etc.,  J.  L.  Rake. 
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Director  of  the  New  York  and  Bermudez  Company  to  the  minister  of  interior  of  Venezuela. 

[Translation.] 

Caracas,  September  11,  1901. 

My  Dear  and  Esteemed  Sir:  The  16th  instant,  recess  being  ended,  the  func- 
tions of  the  high  federal  court  will  again  be  in  force  and  assuredly  the  matter  relative 
to  the  company  I  have  the  honor  to  represent  will  be  among  the  first  subjects  with 
which  the  said  high  court  will  be  occupied.  ** 

I  do  not  think  it  necessary,  Mr.  Minister,  to  advise  you  that  the  subject  referred  to 
is  of  such  importance  to  the  company  that  we  need  to  be  represented  in  due  form, 
desiring,  therefore,  that  Dr.  Bruzual  Serra,  as  our  first  and  oldest  lawyer,  shall  repre- 
sent us  before  the  high  federal  court. 

We  hope  and  believe  that  the  Doctor  will  be  able  to  personally  represent  us'for 
that  time,  the  more  so  since  I  have  understood  that  he  has  given  a  considerable  bond : 
and  in  any  case  I  trust  that  while  our  case  occupies  the  sessions  of  the  court  Dr.  Bruzual 
Serra  will  be  permitted  to  assist  personally  and  to  carry  on,  in  conjunction  with  his 
companion,  the  company's  defense. 

I  renew,  etc.,  J.  L.  Rake. 


Director  of  the  New  York  and  Bermudez  Company  to  the  minister  of  interior  of  Venezuela. 

[Translation.] 

Caracas,  September  IS,  1901. 

My  Dear  and  Esteemed  Sir:  Even  at  the  risk  of  troubling  you  too  much,  I  feel 
obliged  to  recall  to  your  attention  my  letter  of  the  11th  instant,  in  which  I  had  the 
honor  to  set  forth  the  particular  situation  in  which  the  company  I  represent  is  placed 
in  order  to  defend  its  interests  before  the  high  federal  court,  as  regards  the  detention 
suffered  by  Dr.  Bruzual  Serra,  and  in  which  I  respectfully  asked  the  authorization, 
Mr.  Minister,  that  our  principal  and  old  lawyer  should  represent  us  personally  before 
the  high  federal  court. 

Time  passes;  it  is  the  13th,  and  the  16th  is  the  probable  date  when  the  reply  will 
take  place  to  the  claim  interposed  against  the  company  I  represent.  It  is  necessary, 
owing  to  the  enormous  responsibility  that  falls  upon  me  as  representative  of  the 
New  York  and  Bermudez.  that  I  should  know,  Mr.  Minister,  what  to  rely  upon  in 
this  matter,  and  in  renewing  to  you  the  petition  contained  in  my  last  letter  l  urge 
upon  you  an  immediate  reply. 

I  am,  etc.,  J.  L.  Rake. 


Minister  of  interior  of  Venezuela  to  the  director  of  the  New  York  and  Bermudez  Company. 

[Translation.] 
Personal.] 

Caracas,  September  15,  1901. 
My  Dear  and  Esteemed  Sir:  I  am  in  receipt  of  your  letter  of  the  13th  instant,  and 
in  reply  I  have  to  state  to  you  that  Dr.  Bruzual  Serra  is  still  imprisoned  for  the  reasons 
set  forth  in  my  letter  dated  the  27th  of  last  August,  and  that  if  he  is  to-day  in  the 
Vargas  Hospital,  it  is  because  the  Government,  bond  being  given,  has  consented  as  an 
act  of  benevolence  to  his  transfer  to  that  establishment  while  he  is  recovering  from 
the  broken  health  from  which  he  now  suffers. 

Yours,  etc.,  J.  A.  Velutini. 

Doctor  Serra  to  Mr.  Rake. 
[Translation.] 

Los  Teques,  August  24,  1901. 
My  Esteemed  Sir  and  Friend:  Since  yesterday  I  have  been  advised  by  the  civil 
authorities  of  this  city  that,  by  order  of  the  governor  of  Caracas,  I  am  arrested,  the 
reason  not  being  explained.  I  do  not  know  to  what  to  attribute  this  unexpected 
measure,  but  I  can  assure  you  that  it  can  not  rest  on  any  political  cause,  since  I  live 
completely  apart  from  the  politics  of  my  country,  because  of  the  state  of  ray  health, 
as  well  as  oecause  such  action  is  imposed  on  me  by  the  interests  of  the  New  York  and 
Bermudez  Company,  of  which  I  am  the  counsel. 

I  have  thought  it  proper  to  place  this  information  before  you. 
I  am,  etc., 

C.  Bruzual  Serra. 
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Mr.  Hill  to  Mr.  Bowen. 

No.  18.]  (Department  of  State, 

Washington,  September  27, 1901. 

Sir:  I  have  to  acknowledge  the  receipt  of  your  No.  17  of  the  17th 
instant. 

It  appears  therefrom  that  Doctor  Serra,  attorney  of  the  New  York 
and  Bermudez  Company  in  its  pending  litigation  in  Venezuela,  has 
been  " imprisoned  for  alleged  pohtical  offenses ;"  that  the  Venezuelan 
Government  has  forbidden  intercourse  between  him  and  his  asso- 
ciate counsel  engaged  by  said  company  in  said  litigation,  and  has 
otherwise  set  obstacles  in  the  way  of  the  free  and  confidential  com- 
munication between  client  and  counsel  which  is  essential  to  the  defense 
of  individual  rights  and  to  the  impartial  administration  of  justice. 

The  prevention,  by  direct  or  indirect  methods,  by  the  Venezuelan 
Government  of  the  untrammeled  exercise  by  the  New  York  and 
Bermudez  Company  of  its  right  to  employ  its  own  local  counsel, 
and  the  placing  of  any  obstacles  whatever  in  the  way  of  such  counsel 
in  the  advocacy  of  its  cause  in  accordance  with  the  laws  of  Venezuela 
and  the  usuages  and  procedure  of  the  courts  could  not  fail  to  produce 
the  most  painful  impression  on  the  Government  of  the  United  States, 
as  being  in  contravention  of  the  plainest  principles  of  justice.  And 
if  upon  careful  investigation,  which  you  are  authorized  in  your  dis- 
cretion to  make,  the  facts  should  clearly  lead  to  the  conclusion  that 
such  methods  have  been  resorted  to  by  the  Venezuelan  authorities 
for  the  purpose  of  deterring  Doctor  Serra  or  any  other  Venezuelan 
lawyer  from  espousing  the  cause  of  said  company  and  from  the  fear- 
less exercise  of  his  entire  lawful  freedom,  as  counsel  in  behalf  of  his 
client,  you  may  communicate  said  facts  to  the  Venezuelan  Govern- 
ment, together  with  your  conclusion  thereon  and  advise  it  that  this 
Government  could  not  otherwise  regard  it  than  as  a  palpable  breach 
of  international  law  and  as  having  the  possible  effect  of  vitiating 
any  judgment  adverse  to  said  company  through  its  having  been 
obtained  in  manifest  denial  oi  justice. 

Such  conclusion,  however,  is  not  one  lightly  to  be  drawn  and 
should  only  be  asserted  on  evidence,  direct  or  circumstantial,  of  a 
cogent  and  convincing  character.  The  evidence  should  be  carefully 
gathered,  considered,  and  weighed  with  a  judicial  mind  in  the  light 
of  all  the  antecedents  and  circumstances  in  the  case. 

In  the  conduct  of  the  litigation  in  a  foreign  state  between  American 
citizens  there  is  no  hard-and-fast  rule  defining  the  attitude  of  this 
Government.  It  is  not  less  its  duty  to  defend  the  cause  of  justice 
when  it  has  been  clearly  ignored  ana  denied,  when  American  citizens 
happen  to  be  the  opposing  parties,  than  when  those  of  one  side  are 
of  an  American  and  those  or  the  other  of  a  foreign  nationality.  This 
may  be  imperatively  necessary  in  the  interests  of  justice,  since  it 
may  happen  that  the  real  parties  in  interest  on  the  one  side  are  nomi- 
nally Americans,  but  really  foreigners;  or  it  may  happen  that  Ameri- 
can citizens  having  vested  rights  of  property,  foreigners  may  set  up 
a  false  claim  thereto  and  then  transfer  the  claim  to  Americans  witn 
a  view  to  preventing  the  intervention  of  this  Government,  in  the 
event  of  denial  of  justice,  on  the  ground  of  the  American  citizenship 
of  both  the  adverse  parties. 
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The  Department  of  State  has  followed  the  rule  of  refraining  from 
giving  legal  advice  to  its  citizens  engaged  in  litigation  in  a  Foreign 
state.  It  has  adopted  this  rule  as  one  of  convenience,  not  only 
because  the  function  of  guiding  and  directing  their  litigation  belongs 
to  their  private  counsel  and  tne  responsibility  for  such*  advice  does 
not  properly  devolve  upon  the  Department  of  State.  It  only  advises 
them  or  the  general  rule  observed  by  the  Government  in  such  cases, 
that  where  adequate  remedies  are  afforded  by  the  local  tribunals  for 
the  determination  of  conflicting  claims  to  private  property  such 
remedies  should  be  sought  and  exhausted  before  resort  to  the  diplo- 
matic forum.  This  rule,  it  is  believed,  may  be  safely  and  judiciously 
observed  bv  our  ministers,  as  it  might  save  them  from  the  embarrass- 
ment which  might  result  if  their  advice  in  any  case  should  turn  out 
to  be  erroneous. 

In  the  opinion  of  the  Department,  it  is  prudent  for  ministers,  hav- 
ing regard  to  their  essentially  diplomatic  functions,  in  all  cases  to 
refer  questions  of  law  or  of  legal  advice  to  the  Department  for  instruc- 
tions, making  the  Department  responsible  for  tne  advice  given  if  it 
should  lead  to  consequences  of  an  unforeseen  and  possibly  embarrass- 
ing character. 

As  the  Department  has  not  fully  instructed  you  heretofore  in 
these  particulars,  it  now  takes  the  liberty  to  supply  that  omission, 
and  it  would  be  pleased  if  you  might  communicate  its  views  in  this 
respect  to  Mr.  Rake,  the  representative  of  the  New  York  and  Ber- 
mudez  Company. 

I  am,  etc.,  David  J.  Hill. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  26.]  Legation  of  the  United  States, 

Caracas ,  October  4,  1901. 

Sir:  I  have  the  honor  to  inclose  a  copy  of  the  cablegram  I  sent  you 
on  the  2d  of  this  month  in  regard  to  tne  asphalt  controversy  and  to 
inform  you  that  I  summoned  the  representatives  of  the  two  parties 
to  this  legation  and  urged  them  to  advocate  the  settlement  of  the 
entire  question  by  the  parties  themselves,  or  by  arbitration,  because 
I  felt  satisfied  that  neither  party  is  sure  of  getting  justice  here  and 
because  I  believed  that  if  injustice  were  done  trouble  would  result  that 
might  bring  the  United  States  and  Venezuela  into  serious  conflict 
and  cause  the  people  of  the  latter  (who  are  not  in  the  least  respon- 
sible for  what  lias  been  going  on  here  since  General  Castro  became 
President)  to  cease  to  regard  the  people  of  the  United  States  with 
special  favor  and  affection. 

The  policy  of  the  United  States,  as  I  understand  it,  is  to  endeavor 
in  every  reasonable  way  to  acquire  and  retain  the  friendliness  and 
good  will  of  our  sister  American  republics,  and  indeed  of  all  the 
nations.  In  conformity  with  that  policy,  all  citizens  of  the  United 
States  having  controversies  abroad  should,  when  possible,  settle 
them  at  home.  In  this  asphalt  controversy  the  only  place  where  a 
satisfactory  settlement  can  De  made  is  at  home.  Here  the  conditions 
are  not  favorable  for  securing  a  fair  and  impartial  trial.  I  have, 
consequently,  done  what  I  could  to  induce  the  parties  to  remove  the 
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case  from  the  Venezuelan  courts  to  New  York.     The  views  of  thd 
representatives  here  of  the  asphalt  companies  are  now  in  accord  with 
mine,  and  I  sincerely  hope  that  they  win  be  supported  by  the  Depart- 
ment of  State  and  be  accepted  by  the  companies  themselves. 
I  have,  etc., 

Herbert  W.  Bowen. 


Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

Caracas,  October  £,  1901. 
I  have  had  a  consultation  with  the  representatives  of  both  parties  to  the  asphalt 
controversy,  and  I  have  urged  them  to  have  the  whole  matter  settled  amicably  in  the 
United  States.  Both  of  them  stated  that  they  approved  of  the  idea  and  authorized 
me  to  suggest  to  you  that  you  advise  both  parties  in  New  York  to  enter  into  an  arrange- 
ment among  themselves,  or,  if  that  is  not  possible,  to  submit  the  whole  matter  to  arbi- 
tration. On  the  consent  of  the  parties  in  New  York  all  proceedings  will  be  at  once 
stayed  here. 

Bowen. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  27.]  Legation  of  the  United  States. 

Caracas,  October  5,  1901. 
Sir:  I   have  the  honor  to  herein  inclose  documents  which  the 
managing  director  of  the  New  York  and  Bermudez  Asphalt  Com- 
pany nas  requested  me  to  forward  to  you. 


I  am,  etc., 


Herbert  W.  Bowen. 


[Inclosure.] 
Managing  director  of  the  New  York  and  Bermudez  Company  to  Minister  Bowen. 

Caracas,  Venezuela,  September,  SO,  1901. 

We  inclose  herewith  copies  of  our  correspondence  with  the  minister  of  interior  rela- 
tions of  the  Venezuelan  Government,  supplementing  that  forwarded  to  you  with  our 
letter  of  the  20th  instant. 

In  our  letter  of  the  29th  of  August  to  the  minister  of  interior  relations,  we  had  already 
demonstrated  clearly  that  we  should  not  be  expected  to  hold  consultations  with  our 
counsel  in  the  presence  of  official  representatives  of  his  Government.  For  in  all 
reason  they  could  not  be  interested  in  such  matters  as  we  might  have  occasion  to 
discuss.  These  affairs,  as  we  personally  assured  the  minister,  were  solely  related  to 
the  litigation  now  "being  conducted  by  this  company  before  the  courts  of  tnis  country. 

If  Doctor  Bruzual's  activity  in  defending  the  interests  of  this  company  does  not 
constitute  the  active  motive  for  his  arrest  and  continued  incarceration  by  the  Vene- 
zuelan Government,  we  fail  to  see  how  it  can  justify  its  attitude  in  continuing  to 
deny  us  those  rights  in  the  relationship  between  attorney  and  client  which  are  recog- 
nized throughout  the  civilized  world. 

We  venture  to  express  the  belief  that  the  further  documents  herewith  submitted 
will  confirm  the  opinion  recently  expressed  by  us  that,  in  a  flagrant  manner,  we  are 
denied  justice  and  common  right. 

Yours,  very  respectfully,  J.  L.  Rake. 


Director  of  New  York  and  Bermudez  Company  to  Minister  Bowen. 

Caracas,  October  2,  1901. 
Inclosed  herewith  we  hand  to  you  copy  of  a  protest  which  Dr.  Manuel  A.  Ponce,  one 
of  our  counsel,  was  compelled  to  file  in  the  superior  court  of  Oumana,  State  of  Sucre, 
on  the  26th  of  September  last.    The  flagrant  violations  of  the  provisions  of  the  con- 


860  WRONGS  DONE  AMERICAN   CITIZENS  BY  VENEZUELA. 

stitutions  of  the  federation  and  State,  of  the  code  of  civil  procedure,  and  of  the  organic 
law  of  tribunals  are  bo  clearly  set  forth  in  the  protest,  certified  copy  of  which  we  have 
in  our  possession,  as  to  require  no  further  comment  on  our  part.  We  deem  it  of  impor- 
tance, however,  that  we  should  place  before  you  the  details  surrounding  this  most 
recent  evidence  of  the  application  of  "Venezuelan  justice,"  in  order  that  you  may 
arrive  at  a  full  and  clear  understanding  of  the  incident. 

Early  in  August  of  the  present  year,  Pedro  M.  Brito  Gonzalez,  provisional  president 
of  the  State  of  Sucre,  was  called  to  Caracas,  and  it  was  freely  rumored  here  that  he 
then  received  official  instructions  to  urge  the  superior  court  in  Cumana  to  arrive  at  a 
decision  adverse  to  this  company  prior  to  the  annual  legal  vacation  beginning  August 
15.  He  returned  to  Cumana,  leaving  Caracas  on  the  morning  of  August  7.  Our 
representatives  in  Cumana,  Dr.  Manual  A.  Ponce,  Maj.  Malcom  A.  Rafferty,  and 
Carlos  Dominguez  O.,  have  evidence  of  the  repeated  and  persistent  efforts  on  the  part 
of  Provisional  President  Brito  to  coerce  the  court  into  reaching  a  decision  prior  to 
August  15.     These  efforts,  however,  proved  unsuccessful. 

At  the  expiration  of  the  thirty  days'  vacation  the  court  resumed  its  sittings  on 
September  16,  and  the  proceedings  continued  with  decorum  and  due  regard  to  the 
provisions  of  the  code  of  civil  procedure  until  the  21st  day  of  September,  when  the 
court  had  completed  its  labors  and  it  was  announced  that  a  decision  would  be  rendered 
on  the  morning  of  September  23. 

On  September  21  Provisional  President  Brito  sent  for  Julio  Cesar  Cova  Gomez, 
vice-president  of  the  superior  court,  and  demanded  from  him  information  as  to  the 
decision  to  be  rendered  by  the  court,  and  that  the  written  decision  should  be  submitted 
to  him  before  being  read  in  court.  Cova  declined  to  submit  the  written  decision,  but 
informed  him  that  as  a  result  of  their  deliberations,  the  president  of  the  court,  Andres 
A.  Betancourt  Rubio  and  he  (Cova)  had  concluded  on  a  decision  in  favor  of  the  New 
York  and  Bermudez  Company,  in  accordance  with  the  facte. 

We  may  here  mention  that  while  Provisional  President  Brito  is  in  retirement,  in 
accordance  with  custom,  during  the  elections,  and  General  E.  Carrasco  is  nominally 
the  acting  provisional  president  of  the  State  of  Sucre,  it  is  well  known  in  and  around 
Cumana  that  all  matters  of  public  and  official  interest  are  directed  by  Provisional 
President  Brito. 

On  Sunday,  September  22,  Provisional  President  Brito  was  in  consultation  with 
the  chancellor  of  the  court,  Miguel  Maiz.  Sefior  Maiz  absented  himself  from  the 
sessions  of  the  court  on  the  23d  and  24th,  giving  illness  as  a  pretext,  thus  preventing 
action  by  the  remaining  two  members  of  the  court. 

Major  Rafferty  called  upon  the  acting  provisional  president.  General  Carrasco,  on 
the  morning  of  the  24th,  and  reminding  him  that  the  legal  period  having  expired, 
and  the  court  having  been  prevented  meanwhile  from  rendering  a  decision,  owing  to 
the  absence  of  one  of  its  members,  requested  him  to  say,  if  possible,  when  the  future 
sittings  of  the  court  would  be  held.  General  Carrasco  promised  to  inquire  into  the 
matter  and  advise  Major  Rafferty  later  what  could  be  done.  During  the  afternoon 
of  the  same  day,  Major  Rafferty  repeated  his  inquiry  and  was  informed  bv  General 
Carrasco  that  ''by  the  following  morning,  September  25,  arrangements  would  be  made 
for  the  court  to  sit  and  bring  the  action  to  a  proper  conclusion." 

On  the  morning  of  September  25,  Major  Rafferty  again  called  on  General  Carrasco 
at  the  court-house,  his  official  office,  and  was  informed  by  Gen.  Juan  Ignacio  Aran- 
guren,  secretary  of  the  State  of  Sucre,  who  was  permitted  to  carry  on  the  conversation 
For  General  Carrasco,  that  "the  Government  had  dismissed  the  entire  court  and  had 
appointed  a  new  court;  that  the  Government  had  its  own  reasons  for  so  doing;"  Gen- 
eral Aranguren  further  stated,  voluntarily,  that  ''the  Government  was  not  disposed  to 
inform  us  as  to  its  reasons  for  dismissing  the  court."  In  reply  to  a  further  question, 
Major  Rafferty  was  informed  that  the  new  court  would  assemble  for  the  reconsideration 
of  the  case  on  October  3,  1901. 

After  the  appointment  of  the  new  court  had  been  announced,  Betancourt  Rubio 
and  Covo  Gomez,  the  two  members  of  the  original  court  who  had  continued  to  attend 
the  sessions  regularly  up  to  the  time  of  their  announced  dismissal,  were  ordered  to 
report  daily  at  the  house  of  the  provisional  president  of  the  State,  and  to  be  prepared 
to  go  to  Caracas  by  the  Dutch  steamer  whien  was  to  sail  a  few  days  thereafter.  They 
dia  not  leave  Cumana  on  that  vessel,  for  the  simple  reason  that  these  men  fully  realized 
what  their  call  to  Caracas  meant  to  themselves  and  their  future  liberty  and  had  gone 
into  hiding. 

The  collector  of  customs  at  Cumana,  Gen.  Reveron  Garcia,  haw  been  instructed  by 
Provisional  President  Brito  to  take  even'  precaution  to  prevent  the  two  judges  in 
question  from  escaping  from  Cumana,  and  special  precautions  were  adopted  to  prevent 
tneir  boarding  the  steamship  Viking,  the  property  of  this  company,  which  sailed  from 
Cumana  on  the  30th  ultimo.  This  information  was  conveyed  to  Major  Rafferty  direct 
by  the  collector  of  customs. 
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None  the  less  significant  is  the  fact  that  four  cablegrams  of  grave  importance,  con- 
cerning the  litigation  in  question,  addressed  to  the  writer  and  filed  in  the  office  in 
Cumana  on  the  25th  and  26th  ultimo,  were  not  delivered  in  Caracas  until  noon  of  the 
30th.  An  important  telegram  on  the  same  subject,  sent  over  the  Federal  line  on  the 
25th  ultimo,  has  not  been  delivered  at  this  writing.  Interruptions  in  line  service  can 
scarcely  be  set  forth  with  accuracy,  as  a  reason  for  the  detention  and  suppression  of 
the  messages  of  this  company,  inasmuch  as  we  have  evidence  of  uninterrupted  com- 
munication between  parties  other  than  ourselves,  between  the  same  points,  on  the 
same  dates. 

I  have,  etc.,  J.  L.  Rake. 


[Translation.] 

Citizen  Vice-President  of  the  State  of  Sucre,  in  charge  of  the  Presidency: 

I,  Manuel  Antonio  Ponce,  a  lawyer,  resident  of  Caracas  and  transiently  in  this  city, 
respectfully  represent  to  you,  in  my  capacity  as  attorney  for  the  New  York  and  Ber- 
mudez  Company:  The  status  of  the  litigation  in  course  between  Messrs.  Warner 
and  Quinlan  and  the  company  represented  by  me  and  the  safeguarding  and  efficiency 
of  its  rights  make  it  necessary  that  I  lay  before  you  a  representation  as  follows:  Sec- 
tion 3  of  article  14  of  the  constitution  of  the  State,  following  the  national  constitution, 
guarantees  the  right  not  to  be  tried  by  special  tribunals  or  commissions,  but  by  one's 
national  judges  and  by  virtue  of  existing  laws.  Under  article  79  of  the  said  constitu- 
tion of  the  State,  one  of  the  courts  in  which  the  judiciary  power  of  the  State  resides 
is  the  superior  court,  to  which  is  now  submitted  the  solution  of  the  important  and 
far-reaching  interlocutorv  action  instituted  by  Messrs.  Charles  Warner  and  Patrick 
R.  Quinlan  against  the  "New  York  and  Bermudez  Company.  In  the  service  of  its 
functions  the  said  court  took  cognizance  of  the  case  on  appeal,  made  its  report  upon 
it,  heard  the  evidence,  and  prepared  its  decision.  After  five  years  of  unjustined  delay, 
and  when  the  announcement  of  the  sentence  was  looked  to,  we  were  surprised  by 
the  dismissal  of  the  said  court  on  the  25th  instant.  The  dismissed  judges  nad  to  be 
appointed  in  accordance  with  the  provisions  of  article  80  of  the  constitution  of  the 
State,  declared  to  be  in  force  since  the  24th  of  June  last.  The  same  article  provides 
that  the  supreme  and  the  superior  courts  shall  consist  of  three  active  members  each, 
and  shall  be  appointed  according  to  clause  22  of  article  27  of  the  said  constitution, 
so  that  the  president  of  the  State  may  elect  the  active  members  from  the  list  of  nine, 
chosen  for  the  purpose,  such  members  on  the  said  list  as  have  not  been  so  elected 
remaining  as  substitutes  in  their  numerical  order.     It  is  clearly  stated  in  the  said 

E  revisions  that  when  disabilities,  permanent  or  temporary,  of  any  or  all  of  the  mem- 
ers  of  the  said  court,  the  president  of  the  State  can  only  elect  those  who  are  to  fill 
the  vacancy  from  the  list  of  those  who  remained  as  substitutes  at  the  time  of  the  first 
constitutional  election. 

In  addition  to  my  belief  that  the  judges  who  had  charge  of  the  case  could  not  be 
superseded,  especially  when  the  decision  was  near  at  hand,  without  a  compliance 
with  the  forms  .of  law  required  in  the  premises,  the  choice  for  the  new  judges  could 
only  fall  upon  those  inscribed  on  the  list  of  substitutes,  for  the  executive  of  the  State 
is  without  authority  to  appoint,  at  his  discretion,  members  of  the  judiciary  after  the 
latter  has  been  organized  in  conformity  with  the  law  unless  he  follows  the  procedure 
mapped  out  by  the  same  law  for  the  purpose.  This  much  for  an  examination  of  the 
question  under  this  constitutional  regime  now  in  force.  If  it  be  now  observed  that 
we  are  undergoing  a  provisional  period  of  transition,  it  must  be  borne  in  mind  that 
while  the  provisional  president  is  authorized  to  organize  the  public  powers  of  the 
State,  provisionally,  under  the  decree  of  the  constituent  assembly,  dated  June  14  last, 
that  official,  in  his  decree  of  the  24th  of  the  same  month,  declares,  at  its  article  2,  that 
in  regard  to  such  a  provisional  organization  of  the  public  powers  all  the  laws  that 
obtained  in  the  state  on  the  1st  of  May,  1899,  remain  in  force,  in  so  far  as  they  are 
not  in  opposition  to  the  constitutions  of  the  nation  and  of  the  State;  and  among  those 
laws  we  find  the  organic  law  of  tribunals  sanctioned  by  the  constituent  assembly  of 
the  State  of  Sucre  on  February  16,  1899.  That  law  provides  that  the  justices  of  the 
superior  court  and  their  substitutes  shall  be  appointed  in  the  manner  set  forth  in  the 
constitution  (art.  16);  that  the  president,  reporter,  and  counselor  will  remain  in 
possession  of  their  offices  for  one  year  and  can  be  reelected  (art.  19);  that  in  cases  of 
permanent  or  temporary  vacancies  among  the  justices  of  the  supreme  and  superior 
courts  by  reason  of  deatli  or  removal  the  legislature  or  the  president  of  the  State  shall 
fill  such  vacancies  by  appointing,  for  such  time  as  may  remain  to  complete  the  term, 
the  substitute  or  substitutes,  as  the  case  may  be,  from  the  list  of  such  substitutes 
(art.  35),  and,  article  27  provides  that  the  substitutes  shall  be  ordered  by  him  to  serve; 
also  in  cases  of  suspension,  even  though  such  suspension  may  be  applied  as  a  penalty. 
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There  results  from  the  foregoing  that  the  appointment  of  the  new  officers  of  the  supe- 
rior court  could  not  be  made  lawfully,  and  granting  that  there  may  have  been  good 
cause  for  the  dismissal  of  the  incumbents,  tne  forms  of  law  in  the  case  should  have 
been  complied  with  and  the  substitution  been  made  in  accordance  with  the  consti- 
tution ana  the  laws  declared  to  be  in  force  in  the  State. 

If  it  be  argued  that  there  is  some  decree  or  other  by  which  the  employees  are  declared 
to  be  "on  commission,"  such  a  decree  could  in  no  wise  have  referred  to  members  of 
the  judiciary.  For  it  could  affect  none  but  employees  controlled  by  the  Executive 
power,  and  those  of  the  judicial  power  are  appointed  in  conformity  with  the  consti- 
tution, on  which  they  depend,  and  therefore  can  not  be  removed  at  will  by  the 
Executive.  In  view  of  the  magnitude  of  the  interests  for  which  the  company  I  rep- 
resent is  suing  and  of  its  desire  to  exhaust  all  lawful  means  in  the  defense  of  its  rights, 
it  has  directed  me  to  lay  the  foregoing  representation  before  you,  to  point  out  the 
irregularities  herein  adverted  to  and  to  declare  that  if  it  accepts  the  jurisdiction  of 
the  new  court  it  will  be  out  of  respect  for  the  decision  of  the  power  and  under  protest 
against  such  proceedings  and  with  reservation  of  the  rights  that  it  may  have  to  exercise 
in  the  form  and  through  the  channel  best  adapted  to  its  interests. 

I  pray  that  you  may  be  pleased  to  consider  this  representation  as  having  been 
made  and  to  cause  a  certified  copy  thereof  to  be  delivered  to  me.  Cumana,  Sep- 
tember 26,  1901.  Manuel  Ant,  Ponce.  United  States  of  Venezuela.  State  of  Sucre, 
Office  of  the  Secretary-General,  Cumana,  September  26, 1900.  91  and  43.  Delivered 
this  day  at  10  a.  m.    Juan  I.  Aranguren. 

A  copy  certified  correct. 

The  Secretary-General.  Juan  I.  Aranguyen. 

United  States  of  Venezuela,  State  of  Sucre,  Office  of  the  Secretary-General  of  the 
Provisional  Presidency  of  the  State  Cumana,  September  27,  1901,  91  and  43. 

L.  P.  A.,  No.  913.] 

Citizen  Dr.  Manuel  Antonio  Ponce,  present: 

The  following  resolution  is  a  reply  to  the  document  presented  by  you  to  this  office 
under  date  of  yesterday : 

United  States  of  Venezuela.  State  of  Sucre,  provisional  presidency  of  the  State, 
Cumana:  September  27,  1901.  91  and  43:  Resolved,  After  examination  of  the  foregoing 
written  protest  made  before  this  Government  by  the  Citizen  Dr.  Manuel  Antonio 
Ponce,  attorney  of  the  New  York  and  Rermudez  Company,  with  respect  to  the  decree 
of  the  24th  instant,  by  which  members  were  appointed  on  the  superior  court  of  the 
State,  it  is  remarked  that  the  reasons  on  which  tne  said  protest  rest  are  inadmissible, 
for  the  executive  of  the  State  has  full  knowledge  of  his  powers  and,  in  the  case  in  point, 
proceeded  in  conformity  with  the  provisions  of  section  2  of  article  3  of  the  decree 
passed  by  the  constituent  assembly  on  the  14th  June  last,  and  ordered  to  go  into  opera- 
tion on  the  14th  of  the  same  month.  The  laws- in  force  in  the  State,  which  are  the 
same  as  obtained  on  May  1,  1899,  can  not  have  the  same  rigorous  application  as  they 
had  then,  for  the  very  reason  that  during  that  constitutional  period  the  public  powers 
acted  independently  of  one  another  by  virtue  of  the  laws  under  which  they  were 
organized,  while  at  present  all  the  said  powers  are  creatures  of  the  executive,  on  which 
they  shall  depend  directly  until  the  legislative  assembly  meets.  As  regards  the  right 
of  this  Government  to  appoint  the  members  of  the  superior  court .  a  mere  perusal  of  the 
above-cited  section  2  proves  that  tliat  is  the  very  ground  upon  which  the  executive 
based  the  decree  issued  on  the  16th  instant  by  which  he  declared  all  the  public  ap- 
pointments in  the  State  to  be  *'on  commission,"  there  being  no  rule  of  law  in  oppo- 
sition thereto. 

So  true  is  this  that  the  same  citizen,  Doctor  Ponce,  declares  in  his  document  "that  if 
it  accepts  the  jurisdiction  of  the  new  court,  it  will  be  out  of  respect  for  the  decisions 
of  the  power,"  thereby  taetily  recognizing  the  right  of  the  Executive  to  make  such 
appointments  and  the  legality  of  that  court,  for  no  sound  judicial  and  constitutional 
doctrine  can  conceive  submission  to  the  jurisdiction  of  public  officials  whose  deci- 
sions carry  nullity  in  themselves  on  account  of  faulty  and  illegal  origin.  And  whereas 
the  said  citizen,  Doctor  Ponce,  alleged  in  addition  that  the  superseding  of  members 
of  the  court  should  be  effected  according  to  the  letter  of  articles  16,  19,  35.  and  37  of 
the  organic  law  of  tribunals  in  force,  it  is  because  he  is  not  aware  that  there  are  not  at 
present  "inonarias"  (lists  of  nine)  made  up  by  the  legislature  as  required  by  the  latest 
constitution,  and  that  the  appointments  of  active  and  substitute  members  of  the  courts 
can  not  at  present  be  made  in  conformity  with  article  87  of  the  constitut  ion  of  the  ancient 
State  of  Sucre,  after  which  the  other  complement ary  laws  were  made.  If,  then,  the 
Government  can  exercise  its  free  choice  in  the  appointment  of  the  said  principal 
an<\  substitute  justices^  it  is  an  easy  inference  that  it  can  change  them  whenever  it  sees 
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fit,  provided  its  decisions  are  in  accord  with  the  essential  points  of  the  law.  Let  the 
requested  certified  copy  be  delivered.  Let  this  be  communicated  and  published. 
E.  Carrasco.     The  secretary-general,  Juan  I.  Aranguren. 

By  order  of  the  general,  second  vice-president  in  charge  of  the  presidency,  I  send 
you  a  copy  of  your  information.     God  and  Federation. 

Juan  I.  Aranguren. 

Branch  office  of  the  registrar  of  the  district  of  Sucre,  Cumana.     September  28, 1901. 

The  foregoing  documents  were  presented  to  me  by  Citizen  Carlos  Domingurez 
Olivarrfa,  who,  I  attest,  is  known  to  me  and  read  and  subscribed  the  protocols  before 
me  and  Luis  F.  Roniera,  who  both  know  him;  they  have  been  entered  under  No.  64 
of  their  series,  protocol  1,  corresponding  to  the  third  quarter  of  the  current  year, 
stamps  amounting  to  10  bolivars  having  been  canceled  on  the  duplicate. 

The  registrar. 

J.  Manuel  Alin. 


The  Acting  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State, 

Washington,  October  7,  1901. 
Your  telegram  copied  to  both  parties  to  the  asphalt  controversy 
and  both  refuse  to  arbitrate  as  suggested. 

Adee,  Acting. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  29.]  Legation  of  the  United  States, 

I  Caracas,  October  9,  1901. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  No.  18, 
of  September  27  last. 

I  am  decidedly  of  the  opinion  that  I  could  not  possibly  obtain 
any  evidence  that  would  justify  me  in  complaining  to  the  Venezuelan 
Government  that  its  action  in  imprisoning. Doctor  Serra  was  in  con- 
travention of  the  principles  of  justice.  The  Venezuelan  Govern- 
ment has  suspended  all  individual  guaranties  under  the  constitution, 
and  makes  such  arrests  as  it  deems  necessary  for  the  preservation  of 
public  peace  and  order.  It  ordered  the  incarceration  of  Doctor 
Serra  because  it  claimed  to  possess  evidence  that  he  was  complicated 
in  a  political  plot.  I  am  sure  that  it  would  be  useless  to  ask  for  the 
production  of  that  evidence,  and  I  know  that  it  could  not  be  secured 
otherwise. 

The  views  that  you  asked  me  to  communicate  to  Mr.  Rake  I  pre- 
sented to  him  shortly  after  my  arrival  here.  I  told  him  frankly  that 
I  could  not  give  him  any  official  advice  without  your  consent,  but 
that  I  should  always  be  glad  to  give  him  or  any  other  American 
private  advice  when  desired.  He  clearly  understood  me,  and  in 
every  instance  has  referred  what  I  have  said  to  his  directors  in 
New  York  in  order  that  they  might  confer  with  you  before  taking 
action. 

I  have,  etc.,  Herbert  W.  Bowen. 
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Minister  Bowen  to  the  Secretary  of  State. 

No.  30.]  Legation  of  the  United  States, 

Caracas,  October  18, 1901. 
Sir:  I  have  the  honor  to  inclose  herein  a  copy  of  a  document  filed 
in  this  legation  by  Mr.  Rake,  the  representative  here  of  the  New  York 
and  Bermudez  Asphalt  Company.  As  I  have  already  stated  to  you, 
the  Venezuelan  Government  has  suspended  all  individual  guarantees 
under  the  constitution,  and  I  infer  that  the  couriers  between  Carupano 
and  Guanoco  are  considered  by  this  Government  to  be  persons  who 
should  be  watched  carefully;  and  I  hardly  think  that  our  interference 
at  this  juncture  would  be  productive  of  much  good.  It  would  seem 
as  if  the  best  course  to  pursue  would  be  to  let  the  case  proceed  until  a 
final  judgment  is  rendered.  All  the  proceedings  can  then  be  properly 
examined.  The  result  of  our  constantly  claiming  that  the  procedure 
here  is  defective  or  irregular  would  be  that  the  courts  ana  Govern- 
ment would  complain  tnat  our  interference  was  unwarranted,  and 
derogatory  to  their  independence.  I  judge  from  what  the  minister 
for  foreign  affairs  told  me  privately  last  night  that  the  Venezuelan 
Government  will  ultimately  claim  that  if  there  has  been  any  illegality 
of  procedure  it  was  due  to  the  fact  that  various  judges  were  bribed, 
and  had  to  be  replaced  by  others.  Consequently,  I  am  of  the  opinion 
that  we  should  not  attach  too  much  importance  to  the  peculiar 
methods  of  procedure  here,  but  should  decide  to  judge  the  case  on  its 
merits. 

I  am,  etc.,  Herbert  W.  Bowen. 


[Inclosure.J 
Managing  Director  of  the  New  York  and  Bermudez  Company  to  Mr.  Bowen. 

Caracas,  Venezuela,  October  17,  1901. 

Referring  to  our  communication  to  you  of  the  2d  instant,  and  as  clearly  foreshad- 
owed therein,  the  superior  court  in  Cumana,  State  of  Sucre,  against  the  violent  and 
illegal  methods  of  the  appointment  of  which  we  have  protested  and  continue  to  pro- 
test, convened  on  the  3d  instant  for  the  hearing  of  the  cause  for  which  it  was  appointed, 
and  with  remarkable  haste  reached  sentence  on  the  8th  instant  in  favor  of  the  claim- 
ants of  the  pretended  mine  "La  Felicidad,"  by  the  terms  of  which  the  action  is 
remanded  to  the  court  of  first  instance  in  Carupano.  The  effect  of  this  decision  \b 
to  continue  the  "articulation"  as  opened  in  the  court  of  first  instance  in  Carupano 
on  the  24th  of  June  last,  and  in  accordance  with  the  clearly  defined  plan  to  give  our 
adversaries  possession  of  what  is  actually  our  property,  acquired  under  the  Hamilton 
concession,  by  land  and  mining  titles,  and  by  prescription  rights.  On  the  same*  day, 
October  8,  our  attorney,  Dr.  Manuel  A.  Ponce,  renewed  his  protest  and  gave  formal 
notice  of  appeal  to  the  supreme  court  of  the  State  of  Sucre,  in  Cumana.  This  appeal 
was  favorably  received  on  October  9,  and  the  decision  of  the  superior  court  is  now 
under  review  in  the  supreme  court  of  the  State  of  Sucre,  in  Cumana.  Certified 
copies  o'  these  proceedings  are  now  in  the  hands  of  our  Mr.  Rafferty. 

Meanwhile,  on  October  4,  the  composition  of  the  supreme  court  in  Cumana  had 
been  changed  by  the  arbitrary  order  of  the  provisional  president  of  the  State  of  Sucre, 
Pedro  M.  Brito  Gonzales,  in  utter  defiance  of  the  provisions  of  the  Federal  and  State 
constitutions,  the  code  of  civil  procedure,  and  the  organic  law  of  tribunals,  by  the 
dismissal  of  the  regular  members  of  the  court  and  the  substitution  of  persons  selected 
to  subserve  the  official  will,  whose  names  are  not  to  be  found  on  the  official  list  of 
"suplentes"  (substitute  judges).  Our  attorneys  have  been  instructed  to  make  for- 
mal protest  against  this  further  perversion  of  legal  procedure  when  the  proper  time 
arrives. 

We  are  subjected  to  constant  annoyance  in  the  pursuit  of  our  business  operations 
in  the  east,  officials  of  the  Government,  doubtless  acting  under  instructions  from 
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their  superiors,  openly  charging  this  company  with  aiding  revolutionary  plotters 
against  the  Venezuelan  Government,  a  charge  which  we  emphatically  and  most 
positively  deny,  and  our  Mr.  Rafferty  reports  that  our  couriers  between  Carupano 
and  Guanoco  have  repeatedly  been  held  up  and  our  letters  opened  and  read,  not- 
withstanding the  fact  that  these  employees  were  properly  provided  with  passports. 

We  feel  that  the  Government  of  the  United  States,  on  whose  protection  we  are 
compelled  to  rely,  can  not  look  with  indifference  upon  these  frequent  infringements 
of  law  and  common  justice,  when  the  interests  of  any  of  its  citizens  are  at  stake. 
Yours,  very  respectfully, 

J.  L.  Rake. 


The  Secretary  of  State  to  Minister  Bowen. 

No.  27.]  Department  of  State, 

Washington,  November  1,  1901. 

Sot:  I  have  to  acknowledge  the  receipt  of  your  No.  30,  of  the  18th 
ultimo,  inclosing  a  letter  from  Mr.  Rake,  managing  director  of  the  New 
York  and  Bermudez  Company,  complaining  of  the  action  of  the  Vene- 
zuelan Government  in  changing  the  judges  of  the  various  courts  in 
which  their  litigation  is  pending,  and  also  of  the  detention  of  the  com- 
pany's couriers  (although  furnished  with  regular  passports)  and  the 
examination  of  the  correspondence  carried  by  them. 

You  add  that  you  are  not  in  favor  of  protesting  at  this  juncture, 
but  think  the  case  should  be  allowed  to  proceed  to  its  conclusion  and 
then  be  reviewed  in  its  entirety. 

Your  views  are  approved. 

I  am,  etc.,  John  Hay. 

Minister  Bowen  to  the  Secretary  of  State. 

No.  45.]  Legation  of  the  United  States, 

Caracas,  November  17,  1901. 

Sir:  I  have  the  honor  to  inclose  herein  a  copy  of  the  letter  I  sent, 
in  conformity  with  your  instructions,  to  the  Venezuelan  Government 
in  regard  to  the  arrest  of  Dr.  Bruzual  Serra;  a  translation  of  its 
answer,  and  a  copy  of  my  letter  acknowledging  the  receipt  of  its 
answer. 

The  correspondence  to  which  reference  is  made  is  that  which  is  in 
the  possession  of  the  Department. 

I  am,  etc.,  Herbert  W.  Bowen. 


[InclosureNo.l.J 
Minister  Bowen  to  the  Minister  for  Foreign  Affairs. 

Legation  op  the  United  States, 

Caracas,  November  11 ,  1901. 
Mr.  Minister:  My  Government  has  instructed  me  to  inform  you  that  it  has  learned 
with  deep  regret  that  the  New  York  and  Bermudez  Company  has  practically  been 
deprived  of  the  services  of  Dr.  Bruzual  Serra  by  reason  of  his  imprisonment,  and  of  the 
order  issued  by  your  Government  preventing  the  representative  of  the  New  York  and 
Bermudez  Company  from  consulting  freely  and  confidentially  with  him.  As  you  are 
well  aware,  the  suit  to  which  this  company  is  a  party  is  one  of  peat  importance  and 
perplexity.  Doctor  Serra  was  selected  because  of  his  eminent  ability  as  a  counsel  and 
as  an  advocate,  and  he  made  a  long  and  thorough  study  of  the  case.  Just  as  it  came  on 
for  trial,  he  was  seized  and  imprisoned  for  alleged  political  reasons.    He,  however,  as- 
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sured  the  representative  of  the  company  that  he  was  in  nowise  connected  with,  or 
interested  in,  any  movement  against  the  Government,  and,  owing  to  the  very  bad 
state  of  his  health,  it  is  more  than  reasonable  to  infer  that  he  spoke  the  truth.  At  all 
events,  unless  the  very  clearest  proof  of  his  culpability  was  in  the  hands  of  your  Gov- 
ernment, it  would  seem  as  if  he  should  have  been  allowed  to  continue  to  discharge  his 
very  important  duties  to  the  company,  if  for  no  other  reason  than  that  the  very  friendly 
relations  that  exist  between  the  United  States  and  Venezuela  should  be  zealously 
maintained,  and  that  no  cause  of  complaint  should  be  given  by  one  Government  to  the 
other.  But,  regrettable  as  his  imprisonment  seems  to  us,  even  more  inexplicable  and 
unusual  was  the  refusal  of  your  Government  to  permit  the  representative  of  the  com- 
pany to  consult  with  him  privately  in  regard  to  matters  relating  to  the  litigation.  The 
right  of  direct  and  confidential  communication  between  client  and  counsel  is  one  that 
is  recognized  by  all  civilized  states,  and  should  never  be  denied,  or  the  reason  for  so 
doing  should  be  extraordinarily  clear  and  adequate.  As  no  official  explanation  of  the 
course  of  your  Government  in  this  matter  has  been  made  to  this  legation,  I  have  the 
honor  to  respectfully  request  your  excellency  to  state  as  comprehensively  as  possible 
the  grounds  upon  which  your  Government  has  based  its  action. 
I  gladly  avail  myself,  etc., 

Herbert  W.  Bo  wen. 


[Inclosure  No.  2.] 

The  Minister  for  Foreign  Affairs  to  Minister  Bowen. 

[Translation.] 

Minister  of  Foreign  Affairs  of  the  # 

United  States  of  Venezuela, 

Caracas,  November  16,  1901. 

Mr.  Minister:  Careful  consideration  has  just  been  given  by  the  Government  to 
your  excellency's  note  of  the  11th  in  regard  to  the  arrest  of  Dr.  Bruzual  Serra  for 
reasons  of  public  order.  So  much  the  more  thorough  has  been  the  investigation  made 
in  accordance  with  your  request,  because,  from  the  beginning,  the  President  has 
taken  into  consideration  those  friendly  sentiments  which  your  excellency  expresses 
and  which  are  the  same  that  animate  the  Government  of  this  Republic;  but  at  the 
same  time  due  regard  had  to  be  paid  to  the  internal  laws  of  the  country,  in  the  carry- 
ing out  of  which  no  explanation  is  required  for  acts  arising  from  the  imperative  duty 
of  taking  every  precaution  for  the  preservation  of  the  peace. 

The  action  of  your  excellency  is  based  upon  the  mere  fact  that  the  prisoner  was 
acting  for  the  New  York  and  Bermudez  Company.  But  if  your  excellency,  with 
that  fine  sense  of  justice  to  which  you  subordinate  all  you  conclusions,  will  overlook 
for  a  moment  the  connection  and  relationship  which  by  a  simple  accident  exists 
between  the  company  and  its  lawyer,  and  will  consider  him,  as  the  Government  has 
been  obliged  to  consider  him,  as  a  person  subject  like  any  other  to  the  jurisdiction 
of  the  country,  the  President  is  sure  that  your  excellency  would  not  have  seen  in  the 
proceeding  against  Dr.  Bruzual  Serra  anything  except  the  justifiable  and  natural  use 
of  powers  conferred  by  the  law  on  him  who  has  to  guard  the  public  safety  in  conformity 
with  his  official  responsibilities. 

Proof  having  been  furnished  the  Government  by  the  ministry  of  internal  affairs  of 
the  complicity  of  Dr.  Bruzual  Serra  in  projects  contravening  public  order,  and  that, 
too,  at  a  time,  as  your  excellency  knows,  when  the  Government  had  to  suspend  certain 
constitutional  guarantees,  the  act  of  arrest  could  not  be  regarded  in  any  lignt  as  strange 
in  character,  inasmuch  as  neither  here  nor  in  other  cultured  States  is  there  any  irregu- 
larity in  taking  means  to  prevent  public  disturbances  and  to  ward  off  dangers  from  the 
National  Administration.  This  alone  would  suffice  as  a  justification  of  the  course  of 
the  Government  in  not  judging  it  necessary  to  present  beforehand  to  the  company  the 
slightest  explanation  regarding  the  arrest,  because  otherwise,  as  your  excellency  will 
readily  understand,  in  every  case  the  duty  or  necessity  would  arise  before  depriving 
a  person  of  his  liberty,  for  reasons  of  public  order,  of  inquiring  into  the  kind  of  private 
interests  that  might  be  affected  by  the  act,  whereby  reasons  of  public  safety  would  be 
subordinated  to  the  demands  of  private  interests. 

I  inclose  for  your  excellency,  to  be  returned,  the  correspondence  between  the 
minister  of  internal  affairs  and  the  director  of  the  New  York  and  Bermudez  Company 
after  the  arrest  of  Dr.  Bruzual  Serra. 

The  willingness  of  the  Government  in  consenting  that  the  arrested  party  could 
communicate  with  the  representative  of  the  company  in  the  presence  of  an  official 
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interpreter  will  convince  your  excellency  that  everything  was  done  to  reconcile  the 
necessities  of  the  company  with  the  general  reason  for  the  arrest;  even  now  this  can 
not  be  done,  for,  in  view  of  recent  occurrences,  the  Government  has  considered  it  to 
be  absolutely  necessary  to  treat  Dr.  Bruzual  Serra  exactly  the  same  as  other  persons 
lately  arrested  for  reasons  of  public  order. 

With  the  greatest  respect  f  submit  to  your  excellency  the  foregoing  considerations, 
feeling  sure  that  you  wul  see  from  them  the  great  interest  taken  by  the  Government  of 
the  Republic  to  preserve  its  friendly  relations  with  the  legation  so  worthily  represented 
by  your  excellency. 

Accept,  etc.,  J.  R.  Pachano. 


[Inclosure  No.  3.] 

Minister  Bowen  to  the  Minister  for  Foreign  Affairs. 

Legation  of  the  United  States, 
•  Caracas,  November  17,  1901. 

Mr.  Minister:  I  have  the  honor  to  acknowledge  the  receipt  of  your  courteous  com- 
munication of  the  16th  instant  in  regard  to  the  arrest  of  Dr.  Bruzual  Serra,  and  to 
inform  you  that  I  shall  forward  a  copy  of  it  to  Washington,  where.  I  am  sure,  the  argu- 
ments you  advance  will  receive  due  consideration. 

I  return  to  your  excellency  the  correspondence  that  passed  between  the  minister  of 
internal  affairs  and  the  managing  director  of  the  New  York  and  Bermudez  Company, 
and  I  thank  you  for  your  kindness  in  permitting  me  to  peruse  it. 
Accept,  etc., 

Herbert  W.  Bowen. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  48.]  Legation  of  the  United  States, 

Caracas,  November  SO,  1901. 
Sir:  I  have  the  honor  to  herewith  forward  a  copy  of  a  protest  filed 
in  this  legation  as  to  a  further  refusal  of  the  Venezuelan  authorities 
to  permit  the  representatives  of  the  New  York  and  Bermudez  Asphalt 
Company  to  have  reasonable  intercourse  with  the  attorneys  of  said 
company. 

I  am,  etc.,  Herbert  W.  Bowen. 


Managing  director  of  the  New  York  and  Bermudez  Company  to  Minister  Bowen. 

Caracas,  November  21, 1901. 

We  beg  to  hand  to  you  herewith  copies  of  correspondence  which  we  have  recently  had 
with  the  minister  of  interior  relations  of  the  Venezuelan  Government  on  the  subject 
of  a  further  refusal  to  permit  our  representatives  to  have  reasonable  communication 
with  the  attorneys  of  this  company. 

We  might  be  inclined  to  attribute  the  attitude  of  the  officials  at  Cumana  solely  to 
overzealousness  in  the  performance  of  duty  were  it  not  for  the  fact  that  our  legal  rep- 
resentatives were  treated  in  a  similarly  discourteous  manner  at  the  same  port  a  short 
time  before. 

On  October  23  last  Dr.  Manuel  A.  Ponce,  one  of  the  attorneys  of  this  company, 
sailed  on  the  Holland  liner  from  La  Guavra  for  Carupano,  intending  to  confer  with 
another  of  our  attorneys,  Dr.  Celestino  fcarrera,  at  Cumana,  and  to  deliver  to  the 
latter  the  necessary  instructions  for  formulating  and  presenting  the  appeal  to  the 
supreme  court  of  the  State  of  Sucre  in  the  interdictory  suit  brought  by  Messrs.  Warner 
&  Quinlan.  On  the  arrival  of  the  vessel  at  Cumana,  Doctor  Ponce  was  not  permitted 
by  the  local  authorities  to  go  ashore,  nor  was  Doctor  Farrera  allowed  to  board  the  ves- 
sel. On  the  other  hand,  Doctor  Mendible,  the  local  attorney  of  Messrs.  Warner  & 
Quinlan  at  Cumana,  was  permitted  to  board  the  vessel  for  the  purpose  of  consulting 
with  Mr.  Patrick  Sullivan  and  Dr.  Felix  Montes,  representatives  of  Messrs.  Warner  & 
Quinlan. 
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That  the  recurrence  of  these  annoyances  is  not  attributable  to  accident  maybe  cir- 
cumstantially explained  by  recalling  the  fact  that  the  officials  of  this  particular  port 
are  directly  under  the  orders  of  Dr.  Pedro  M.  Brito  Gonzalez,  to  whom  extended  ref- 
erence was  made  in  our  communication  to  you  of  October  2  last. 

Yours,  etc.,  J.  L.  Rake. 


Director  of  the  New  York  and  Bermudez   Company  to  the  minister  of  the  interior  of 

Venezuela. 

J,  James  Lewis  Rake,  managing  director  of  the  New  York  and  Bermudez  Company 
in  this  city,  most  respectfully  beg  to  submit  to  you: 

The  company  which  I  represent  has  in  its  service  a  small  steamboat  called  Viking, 
of  which  it  makes  use  for  the  affairs  necessary  to  its  mining  exploitations  in  the  State 
of  Sucre,  and  to  the  maintenance  of  its  rights  in  the  suits  which  have  been  brought 
against  it  in  the  courts  of  Venezuela. 

I  am  informed  that  through  the  medium  of  his  employees  in  Cuinana  the  president 
of  the  State  of  Sucre,  Dr.  P.  M.  Brito  Gonzalez,  prevented  any  communication  taking 
place  between  the  Viking,  at  anchor  in  the  harbor,  and  the  city  of  Cumana  between 
the  10th  and  12th  of  this  month,  in  such  wise  that  it  was  impossible  for  the  employees 
of  the  company  who  were  on  board  to  communicate  with  the  company's  lawyer  on 
shore;  and  said  employees  have  informed  this  office  that  telegrams  should  not  be 
addressed  to  them  in  Cumana  or  Carupano,  owing  to  the  foreknowledge  that  permis- 
sion may  be  refused  by  the  authorities  to  have  them  brought  on  board  the  Viking. 

Inasmuch  as  these  facts  constitute  a  serious  injury,  involving  vast  interests,  which 
at  any  moment  may  become  irreparable,  in  view  of  the  affairs  and  defenses  which  are 
under  the  management  of  this  company,  I  address  myself  to  the  National  Executive, 
through  your  worthy  office,  in  order  that  it  may  become  aware  of  that  which  has  hap- 
pened, and  to  request  it,  as  I  do  respectfully  request,  that  it  will  order  that  the  neces- 
sary steps  be  taken  to  avoid  such  inconvenience  to  the  company  which  I  represent, 
which  is  solely  desirous  of  furthering  its  industry  as  heretofore  and  of  maintaining  its 
legitimate  rights  before  the  courts  and  within  the  limits  of  the  law. 

I  request  that  a  certified  copy  of  this  petition  and  of  the  resolution  which  may  be 
passed  in  regard  thereto  be  granted  to  me.     It  is  justice  I  seek  in  Caracas. 

November  13,  1901. 

J.  L.  Rake. 


Minister  of  interior  affairs  of  Venezuela  to  the  director  of  the  New   York  and  Bermudez 

Company. 

Caracas,  November  16,  1901. 
The  representation  made  by  you  on  the  13th  instant  having  been  considered  by  this 
office,  answer  is  made  thereto  by  the  following  copy  of  a  telegram  which  has  been 
addressed  to  it  by  the  administrator  of  the  maritime  customs  of  Puerto  Sucre: 

Cumana,  November  If,  1901. — 6  p.  m. 
Minister  of  the  Interior: 

In  the  fulfillment  of  my  duty  I  have  the  honor  of  sending  you  copy  of  a  communica- 
tion which  I  have  just  addressed  to  the  consul  of  the  United  States  of  North  America 
in  this  State,  in  regard  to  the  incident  which  occurred  in  connection  with  the  steamer 
Viking  of  the  New  York  and  Bermudez  Company. 

No.  835.]  Puerto  Sucre,  November  11,  1901. 

Citizen  Jose  G.  Numez  Romero, 

Consul  of  the  United  States  of  North  America,  Cumana: 
The  North  American  steamer  Vikinn  of  the  New  York  and  Bermudez  Company, 
reached  this  port  at  6  a.m.,  coming  from  Carupano,  where  it  is  well  known  that  there 
have  recently  appeared  cases  of  smallpox.  Tnis  is  an  alarming  piece  of  news'which 
naturally  caused  the  first  authority  of  the  State  of  Sucre,  Dr.  redro  M.  Gonzalez,  to 
take  just  precautionary  measures  to  protect  the  public  health,  among  others  that  of 
forbidding  the  entrance  of  vessels  comine  from  said  port,  or  else  submitting  them'to 
a  temporary  quarantine  in  Puerto  Esconaido  in  accordance  with  the  sanitary  regula- 
tions prescribed  by  the  board  of  health.  In  consequence  of  this,  in  my  capacity  of 
administrator  of  this  maritime  customs  and  with  the  further  quality  of  captain  of  the 
port,  I  sent  a  peremptory  order  to  said  vessel  through    Customs-House    Comman- 
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dante  Louis  Guzman  Villanueva  that  it  should  submit  to  the  legal  enactments  already 
mentioned,  and  I  gave  authority  to  this  employee  to  fulfill  my  instructions  by  pro- 
ceeding in  the  custom-house  boat,  to  be  kept  at  a  convenient  distance. 

I  regret  to  have  to  inform  you  that  it  was  due  to  repeated  requests  addressed  to  J. 
Dalton  that  he  withdrew  to  the  quarantine  station  indicated,  but  he  returned  to  the 
harbor  at  12  o'clock  with  the  intention  of  anchoring  and  taking  on  board  Dr.  Celestino 
Farrera,  attorney  of  the  company.  This  is  a  serious  disregard  of  definite  orders  cour- 
teously given,  which  would  have  been  carried  into  effect  with  disgrace  and  ridicule 
of  the  authority  which  I  exercise  in  this  port,  above  all,  with  an  unpardonable  lack 
of  respect  for  the  glorious  flag  of  the  fatherland  which  was  at  that  moment  hoisted 
above  the  custom-house,  and  for  the  meritorious  name  of  the  present  Chief  of  the  Na- 
tion, if  the  decided  and  energetic  action  which  I  took  in  the  fulfillment  of  my  duty 
had  not  been  interposed  in  these  circumstances.  The  steamer  finally  left  the  port, 
its  destination  being  unknown,  but  without  having  carried  any  intention  into  effect. 
The  obedience  to  the  laws  of  the  land  and  the  respectful  consideration  of  the  Govern- 
ment of  Venezuela  which  have  suffered  by  this  incident  are  weighty  reasons  which 
make  me  appeal  to  you,  that  you  will  call  these  events  to  the  attention  of  your  superior. 
I  repeat  the  expression  of  the  high  and  distinguished  esteem  in  which  I  have  always 
held:  the  representative  of  that  great  nation  in  this  important  State  of  the  Venezuela 
Union.     God  and  the  Federation,  J.  Garcia  Reveron. 

God  and  the  Federation, 

Garcia  Revbron. 

(Delayed  owing  to  interruption.) 

God  and  the  Federation, 

J.  A.  Velutini. 

Director  oj  the  Nevj  York  ami  Bermudez  Company  to  Minister  Velutini. 

[Translation.] 

Caracas,  November  20, 1901. 
Dear  Sir:  Acknowledging  the  receipt  of  your  communication  of  the  16th  instant, 
numbered  1706,  I  beg  to  append  translation  of  a  report  made  to  this  office  by  our 
manager,  Maj .  Malcolm  A .  Ranerty .  and  General  Agent  E.  M.  Cravath,  jr. ,  of  the  details  of 
the  recent  incident  at  Cumana,  which  formed  the  subject  of  my  representation  to  you 
under  date  of  the  13th  instant: 

Carupano,  Venezuela,  November  12,  1901. 
J.  L.  Rake,  Esq., 

Managing  Director,  Caracas,  Venezuela. 

Dear  Sir:  We  beg  to  draw  your  attention  to  the  following  facte  in  regard  to  the  last 
trip  of  the  steamship  Viking  to  Cumana,  and  to  request  that  you  put  this  matter  before 
the  proper  authorities  in  order  to  prevent  a  recurrence  of  this  outrageous  discourtesy 
imposed  on  the  New  York  and  Bermudez  Company's  American  steamship  Viking. 

In  pursuance  of  the  legitimate  business  of  the  New  York  and  Bermudez  Company,  the 
company's  steamship  Vihinq  was  cleared  from  Carupano  for  Cumana  on  Sunday,  the 
10th  instant.  At  the  time  oi  clearing  the  ship  we  were  informed  by  the  proper  authori- 
ties that  the  bill  of  health  with  which  the  authorities  provided  us  would  be  quite 
sufficient  to  insure  free  practique. 

We  were  informed  by  the  cashier  of  the  custom-house,  who  boarded  the  steamship 
Viking  on  her  arrival  in  Carupano  on  Saturday,  November  9,  that  notwithstanding  the 
acknowledged  existence  of  two  isolated  cases  of  smallpox,  the  port  authorities  of 
Cumana  had  officially  informed  the  corresponding  officers  of  Carupano  that  bills  of 
health  issued  by  the  authorities  in  Carupano  would  insure  the  entering  of  vessels  in 
Cumana. 

This  same  statement  was  made  to  us  on  inquiry  by  Doctor  Riquena,  the  interventor 
and  acting  administrator  of  the  custom-house  in  Carupano.  Relying  on  this  information, 
we  anticipated  none  of  the  difficulties  which  we  encountered  as  hereinafter  shown. 

The  Vxkxng  reached  Cumana  at  6  a.  m.  on  the  11th  instant,  having  on  board  as  pas- 
senger, in  addition  to  ourselves,  Capt.  A.  B.  Wallower,  also  an  employee  of  the 
company. 

With  unusual  promptness  a  custom-house  official  came  within  long  speaking  distance 
of  the  Viking  in  the  custom-house  boat,  flying  the  Venezuelan  national  flag.  Imme- 
diately on  getting  within  speaking  distance  of  the  Viking  he  delivered  the  following 
message:  "No  hay  puerto  para  ustedes."  We  then  asked  why  there  was  no  port  for 
us,  and  the  reply  was  very  promptly  made,  "By  order  of  the  president  of  the  State." 

36668— S.  Doc.  413, 60-1 24 
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We  requested  this  official  to  examine  our  papers  and  ascertain  the  circumstances 
under  which  we  left  Carupano.  and  at  the  same  time  see  for  himself  whether  we  were 
duly  authorized  to  enter.  In  reply  to  this  request  we  were  instructed  to  go  to  an 
anchorage  about  a  mile  away  and  anchor  near  a  falucho,  then  at  anchor,  and  which  we 
afterwards  ascertained  to  be  the  Pilcomayo,  and  that  on  our  compliance  with  these 
instructions  a  health  officer  would  visit  us. 

The  object  of  our  visit  to  Cumana  being  to  take  the  company's  legal  representative, 
Dr.  Celestino  Farrera,  from  Cumana  to  Carupano,  we  requested  that  Doctor  Farrera 
be  permitted  to  come  within  speaking  distance,  and  that  a  more*  responsible  port 
authority  than  the  one  with  whom  we  were  then  dealing  should  confer  with  us. 

In  compliance  with  the  instructions  of  the  customs  officer,  we  immediately  went 
to  the  anchorage  indicated,  the  customs  officer  returning  to  the  shore  with  the  customs- 
house  boat. 

Having  reached  the  place  and  anchored  near  the  falucho  referred  to  above,  we  were 
again  visited  within  hailing  distance  by  the  same  customs  officer,  who  informed  us 
that  we  would  not  be  allowed  to  confer  with  Doctor  Farrera,  that  we  would  not  be 
accorded  an  examination  by  the  medical  board,  and  that  we  were  ordered  to  go  to 
Escondido  Bay,  where  a  Government  officer  connected  with  the  customs  would  attend 
to  us.  We  requested  the  name  of  the  Government  officer  at  Escondido  Bay,  and  were 
informed  that  it  was  Gregorio  Gonzales.  We  still  insisted  on  our  right  to  communi- 
cate with  our  agent,  ana  the  customs  officer  told  us  that  Doctor  Farrera  would  be 
allowed  to  come  in  the  customs-house  boat  to  Escondido  Bay  and  speak  with  us.  He 
also  stated  that  the  customs  boat  would  follow  us  to  our  new  anchorage  within  half 
an  hour. 

On  arrival  at  Escondido  Bay  we  used  the  usual  customary  methods  of  attracting 
the  attention  of  the  Government  officers,  and  waited  patiently  for  the  officer  who  we 
had  been  informed  would  visit  us,  but  none  appearing,  we  lowered  the  ship's  small 
boat,  and  rowing  within  speaking  distance,  we  made  inquiry  and  discovered  that 
there  was  no  Government  officer  at  the  place,  and  that  we  had,  therefore,  been  grossly 
misled  by  the  statement  of  the  customs  officer  at  Cumana. 

After  waiting  fully  three  hours  we  decided  to  return  to  Cumana  and  endeavor  to 
ascertain  the  meaning  of  such  deception  and  discourtesy.  On  reaching  Cumana  we 
did  not  anchor,  and  when  we  saw  tne  custom-house  boat  approaching  us  we  awaited 
her  arrival.  The  boat  came  within  hailing  distance,  and  on  this  occasion  it  had  on 
board,  representing  the  Government,  Senor  Guzman  Villanueva,  Commandante  de 
Resguardo,  who  ordered  us  to  leave  the  port  immediately,  and  that  if  we  did  not  do  so 
we  would  have  to  take  the  responsibility  of  our  act  in  staying  there.  This  we  consid- 
ered to  be  a  threat,  inasmuch  as,  at  the  same  time,  a  detachment  of  soldiers  was  brought 
down  to  the  end  of  the  jetty  apparently  prepared  to  make  an  attack  on  our  steamer. 
These  threats  were  quite  unnecessary,  as  we  did  not  attempt  nor  had  we  the  intention 
nor  desire  to  do  anything  that  was  not  strictly  in  accord  with  the  laws  of  Venezuela, 
but  we  did  expect  such  privileges  as  would  be  accorded  us  in  any  part  of  the  civilized 
world. 

We  again  insisted  on  our  right  to  confer  with  our  agent;  we  had  no  intention  what- 
ever of  violating  any  of  the  reasonable  laws  of  the  port,  nor  would  we  do  so  in  conversing 
with  our  agent,  or  in  taking  him  on  board  under  proper  quarantine  regulations,  as  we 
would  certainly  not  endanger  the  contamination  of  the  port,  even  if  it  was  possible  for 
such  a  danger  to  exist. 

We  were  given  no  opportunity  to  secure  new  clearance  papers  of  any  description, 
but  we  were  given  the  option  of  remaining  forty  days  in  the  Escondido  Bay  to  ride  out 
our  quarantine,  as  we  were  informed  by  Mr.  Villanueva,  or  of  returning  to  the  high  seas 
without  proper  papers,  thereby  endangering  us  to  the  penalties  for  which  a  ship  is 
liable  which  is  not  provided  with  such  papers. 

The  foregoing  states  all  the  communication  we  had  with  Cumana,  and  on  our  return 
to  Carupano  the  authorities  received  us  and  treated  us  as  though  we  had  not  been  away 
from  the  port. 

This  occurrence  has  been  a  menace  to  the  interest*  of  the  company  and  a  discourtesy 
to  the  flag  the  Viking  carries,  as  well  as  an  impediment  to  commerce  which  should 
not  be  expected  in  a  port  of  any  civilized  country. 
Yours,  truly, 

(Signed)  Malcolm  A.   Kaffertv,  Manager. 

(Signed)  E.  M.  Cravath,  Jr.,  General  Agent. 

The  representatives  of  this  company  can  not  and  do  not  expect  the  abrogation 
of  port  regulations  for  their  accommodation,  but  in  view  of  the  clearance  papers  and 
bill  of  health  carried  by  the  steamship  Viking  on  this  occasion,  we  submit  that  the  re- 
quests of  our  representatives  were  quite  within  reason  and  moderation.  The  refusal  of 
officials  at  Cumana  to  permit  communication  of  any  kind  whatsoever  between  our 
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representatives  and  attorney  was  not  only  extraordinary,  but  of  serious  consequence 
to  this  company  in  the  conduct  of  its  legal  affairs.  Moreover,  it  is  not  the  first  instance 
where  opportunity  for  communication  and  consultation  between  the  representatives 
and  attorneys  of  this  company  has  been  denied  to  us  at  the  port  of  Cumana. 

Sincerely  trusting  that  the  necessity  for  further  complaint  may  be  avoided,  I 
remain,  dear  sir, 

Yours,  etc.,  J.  L.  Rake. 

Mr.  Bowen  to  Mr.  Hay. 

No.  54.]  Legation  of  the  United  States, 

Caracas,  December  15,  1901. 

Sir:  In  answer  to  yoiir  No.  33,  of  the  3d  instant,  I  have  the  honor 
to  inform  you  that  Mr.  Rake,  the  representative  here  of  the  New  York 
and  Bermudez  Asphalt  Company,  will  sail  to-morrow  for  New  York 
in  order  to  consult  with  his  company  and  explain  to  it  what  has  taken 
place  here  during  the  last  few  months,  and  1  think  that  he  will  prob- 
ably go  to  Washington,  and  will  explain,  among  other  things,  to  you 
the  attitude  of  the  Venezuelan  Government  toward  Doctor  Serra. 
As  you  do  not  give  me  specific  instructions  to  communicate  to  the 
minister  for  foreign  affairs,  your  dissatisfaction  with  his  answer  to  my 
note  about  Doctor  Serra,  I  am  of  the  opinion  that  I  had  better  not 
address  his  excellency  again  on  the  subject  until  you  have  conferred 
with  Mr.  Rake. 

I  have  learned  from  a  private  source  that  the  Venezuelan  Govern- 
ment has  some  proof  that  Doctor  Serra,  like  nearly  every  other 
prominent  man  in  Venezuela  at  the  present  time,  is  opposed  to  the 
Government  of  General  Castro;  that  General  Castro  considers  him  a 
political  prisoner  unworthy  of  enjoying  the  usual  rights  of  a  citizen; 
and  that,  at  first,  General  Castro  regarded  my  note  as  a  very  offensive 
act  of  interference  with  the  internal  policy  of  Venezuela,  and  would 
have  had  it  answered  very  sharply  if  two  members  of  his  cabinet 
who  are  friendly  to  this  legation  nad  not  urged  him  to  make  a  cour- 
teous answer  to  me.  I  may  further  say  that  General  Castro  is  not 
disposed  to  favor  us  in  any  way,  and  would  be  very  glad  to  avail 
himself  of  any  opportunity  he  may  have  to  make  it  Known  that  we 
are  inclined  to  impose  upon  him  and  that  he  is  strong  enough  to  check 
us.  In  view  of  these  circumstances,  I  feel  that  I  ought  always  to 
obtain  specific  instructions  from  you  before  taking  any  step  that 
might  anord  him  a  chance  to  give  any  further  proof  of  his  ill  will 
toward  us.  He  feels  especially  sore  at  present,  as  the  press  here  has 
announced  that  we  are  not  disposed  to  oppose  any  action  that  Ger- 
many may  take  to  force  Venezuela  to  satisfy  her  claims. 
I  have,  etc., 

Herbert  W.  Bowen. 


The  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State, 
Washington,  December  28,  1901. 
Report  by  wire  present  status  of  the  asphalt  controversy. 

Hay* 
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Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

Caracas,  December  23,  1901. 
A  decision  was  rendered  on  the  18th  by  the  court  of  first  instance 
in  Carupano  in  favor  of  Warner  &  Quinlan.  On  that  day  Bermudez 
appealed  to  superior  court  of  Cumana.  Pending  appeal,  Warner  & 
Quinlan  have  taken  possession  of  asphalt  lake,  as  final  appeal  must 
come  to  Caracas. 

Bowen. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  57.]  Legation  of  the  United  States, 

Caracas,  December  28,  1901. 
Sir:  At  the  request  of  Mr.  J.  L.  Rake,  managing  director  of  the 
New  York  and  Bermudez  Asphalt  Companv,  I  have  the  honor  to 
herewith  forward  copies  of  affidavits  in  regard  to  the  Venezuelan  Gov- 
ernment's interference  with  the  employees  of  the  above-mentioned 
company. 

I  am,  etc., 

Herbert  W.  Bowen. 


[lnclosure.] 

I,  Jose  Antonio  Romero,  solemnly  and  sincerely  declare  a*  follows: 

I  am  an  employee  of  the  New  York  and  Bermudez  Company  in  the  capacity  of 
messenger.  By  instruction  of  the  company's  agent  at  Carupano,  Venezuela,  I  left 
that  place  on  the  29th  of  September,  1901,  carrying  a  dispatcn  addressed  to  the  com- 
pany s  superintendent  at  Guanoco,  Venezuela,  and  left  provided  with  a  passport 
signed  by  the  jefe  civil  of  Carupano,  Hipoiito  Herrera,  giving  me  safe  conduct  from 
Carupano  to  Guanoco. 

I  reached  the  town  of  El  Pilar  on  the  30th  of  September,  1901,  and  was  there  arrested 
by  the  jefe  civil  of  El  Pilar,  Baldemero  Ortiz,  and  the  dispatch  of  which  I  was  the 
bearer  was  taken  from  me,  opened,  and  read  by  the  said  jefe  civil  of  El  Pilar. 

I  was  locked  up  and  detained  a  prisoner  until  October  2,  1901,  and  was  then  released 
and  handed  the  dispatch  which  nad  been  taken  from  me  and  given  permission  to 
proceed  to  Guanoco. 

I  was  detained  at  El  Pilar  on  account  of  antagonism  of  the  Venezuelan  Government 
officials  at  that  place  to  the  New  York  and  Bermudez  Company,  and  for  the  purpose 
of,  by  detaining  the  company's  dispatches,  injuring  the  business  of  the  said  company. 

The  passport  which  I  carried  was  taken  away  from  me  by  the  jefe  civil  of  Guanquen 
and  can  not  be  procured. 

I  make  this  declaration  conscientiously,  believing  the  same  to  be  true  and  according 
to  the  statutory  declarations  ordinance  1876,  and  I  am  aware  that  if  there  is  any  state- 
ment in  this  which  is  false,  in  fact  which  I  know  or  believe  to  be  false  or  do  not  believe 
to  be  true,  I  am  liable  to  fine  and  imprisonment. 

Jose  A.  Romero. 

Declared  at  No.  18  Brunswick  square  in  the  town  of  Port  of  Spain,  in  the  island  of 
Trinidad,  this  8th  day  of  November,  1901;  interpreted  in  the  Spanish  language  after 
being  first  sworn,  by  E.  M.  Cravath,  jr. 


I,  Geronimo  Vincentelli,  solemnly  and  sincerely  declare  as  follows: 

On  the  29th  day  of  September  I  dispatched  from  Carupano,  Venezuela,  with  letters 

for  Joseph  Perry,  superintendent  of  the  New  York  and  Bermudez  Company,  resident 

at  Guanoco,  a  messenger  by  name  Jose  Antonio  Romero. 
The  said  messenger  left  for  Carupano  on  the  29th  of  September,  duly  provided 

with  a  passport  signed  by  the  civil  chief  of  Carupano,  Hipoiito  Herrera,  and  was 
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taken  prisoner  and  confined  in  prison  in  El  Pilar,  a  village  on  the —  to  Cuanoco,  by 
the  civil  chief.  Baidemero  Ortiz. 

He  was  detained  until  the  morning  of  the  2d,  and  the  letter  he  was  carrying  was 
taken  from  him,  the  seal  broken,  and  the  letter  read.  I  was  informed  by  telephone 
by  one  Pedro  Rondon  of  the  fact  and  went  immediately  to  the  collector  of  customs  in 
Carupano,  who  is  also  chief  military  authority  of  the  region,  Gen.  Aristides  Fandeo, 
and  also  to  the  above-mentioned  civil  chief  of  Carupano,  and  after  much  persuasion 
succeeded  in  getting  an  order  for  Romero's  liberation,  which  was  by  telepnone,  and 
also  forwarded  by  a  military  messenger  to  Pilar. 

He  was  liberated  on  the  morning  of  the  2d  of  October  and  allowed  to  proceed  on 
his  journey.  I  am  certain  this  illegal  and  unwarranted  violation  of  private  business 
correspondence  and  persecution  is  due  to  the  enmity  and  ill  will  which  is  borne 
against  the  company  almost  unanimously  by  the  residents  in  the  neighborhood.. 

I  make  this  declaration  conscientiously,  believing  the  same  to  be  true  and  accord- 
ing to  the  statutory  declarations  ordinance  1879,  and  I  am  aware  that  if  there  is  any 
statement  in  this  which  is  false,  in  fact  which  I  know  or  believe  to  be  false  or  do  not 
believe  to  be  true.  I  am  liable  to  fine  and  imprisonment. 

Jeronimo  Vincentelli. 

Declared  at  No.  18,  Brunswick  square,  in  the  town  of  Port  of  Spain,  in  the  island  of 
Trinidad,  this  8th  day  of  November,  1901.  Interpreted  in  the  Spanish  language  after 
being  first  sworn  by  E.  M.  Cravath. 

E.  M.  Cravath,  Jr. 


The  Acting  Secretary  of  State  to  Minister  Bowen. 

No.  39.]  Department  of  State, 

Washington,  January  7,  1902. 
Sir:  I  have  to  acknowledge  the  receipt  of  your  No.  54,  confiden- 
tial, of  the  15th  ultimo,  suggesting  that  no  further  action  be  taken  in 
the  matter  of  the  New  York  and  Bermudez  Asphalt  Company  until 
Mr.  Rake,  managing  director  of  the  company,  shall  have  conferred 
with  the  Department. 

In  reply  I  have  to  say  that  the  Department  approves  your  sug- 
gestion. 

I  am,  etc.,  David  J.  Hill, 

Acting  Secretary. 

Minister  Bowen  to  the  Secretary  of  State. 

No.  67.]  Legation  of  the  United  States, 

Caracas,  February  9,  1902. 
Sir:  At  the  request  of  Mr.  J.  L.  Rake,  managing  director  of  the 
New  York  and  Bermudez  Asphalt  Company,  1  have  the  honor  to 
herewith  forward  copies  of  correspondence  between  said  director  and 
the  Venezuelan  Government  in  regard  to  the  arrest  and  imprisonment 
of  said  company's  assistant  counsel. 

I  am,  etc.,  Herbert  W.  Bowen. 


[Inclosure  No.  1.] 

Managing  Director  of  the  New  York  and  Bermudez  Company  to  the  Minister  of  Interior 

Relations. 

New  York  and  Bermudez  Company, 

Caracas,  January  25,  190U 
My  Distinguished  General  and  Friend:  Information    has    just    reached    this 
office  announcing  the  imprisonment  of  Dr.  Manuel  Clemente  Urbaneja. 

It  is  not  my  purpose  (although  this  incident  has  deeply  impressed  me,  not  only  on 
account  of  the  esteem  in  which  we  held  Doctor  Urbaneja,  but  for  the  value  we  place 
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upon  his  superior  legal  knowledge)  to  occupy  your  attention  with  disagreeable  pro- 
*  "  "-.Tat  '    * 


teste,  which  we  endeavor  to  avoid,  as  our  Mr.  Pastor  y  Nora  has  had  the  honor  to  inform 
yourself  as  well  as  General  Castro,  President  of  the  Republic,  himself,  but  we  desire 
to  know,  and  it  is  essential  that  we  should  know,  in  accordance  with  the  line  of  con- 
duct we  have  pursued  and  the  categorical  instructions  whicjh  we  have  given  to  every 
person  giving  his  services  to  this  company,  whether  Doctor  Urbaneja  has  failed  to 
fulfill  our  wishes. 

Our  sincere  feelings  of  respect  toward  the  established  Government  and  our  absolute 
abstention  from  everything  referring  to  the  politics  of  the  country  make  it  indispensa- 
ble that  you  should  have  the  kindness  to  give  reply  to  this  request  at  your  earliest 
convenience. 

Thanking  you  in  advance,  I  am,  General, 

Yours,  etc.,  J.  L.  Rake,  Managing  Director. 


[lnclosure  No.  2.] 

Minister  of  interior  relations  to  the  managing  director  of  the  New  York  and  Bermuda 

Company. 

Ministry  op  Interior  Relations, 

Caracas,  January  27,  1902. 
My  Dear  Sir  and  Friend:  I  answer  your  esteemed  letter  of  yesterday  by  informing 
you  that  Dr.  Manuel  Clemente  Urbaneja  has  been  imprisoned  on  account  of  his  having 
been  complicated  in  revolutionary  movements. 
I  avail  myself  of  this  opportunity  to  renew  to  you  my  good  wishes. 
Yours,  etc., 

J.  A.  Velutini. 


The  Secrelary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State, 
Washington j  April  1,  1902. 
Reported  that  Carupano  court  about  to  dispossess  New  York  Ber- 
mudez  Company  illegally  and  notwithstanding  its  appeal  to  the  court 
of  cassation.  If  necessary  take  prompt  and  vigorous  action  to  pre- 
vent such  measures  until  you  investigate  and  report  for  further 
instructions. 

Hay. 


Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

Confidential.]  Caracas,  April  8, 1902. 

Referring  to  your  cable  instructions,  I  addressed  to  Venezuelan 
Government  vigorous  letter  objecting  to  proceedings  court  Carupano 

S'ving  order  of  possession  of  disputed  asphalt  mine  to  opponents 
ew  York  and  Bermuda  Company.  I  characterized  proceedings 
as  irregular,  illegal,  and  intolerable,  for  the  whole  case  was  now  on 
appeal  from  Carupano  and  Cumana  to  court  cassation  here.  Court 
Carupano  had  no  jurisdiction  of  the  case  after  it  was  taken  away 
on  appeal. 

I  nad  personal  interview  yesterday  with  minister  for  foreign  affairs 
and  hanacd  to  him  (mv)  said  letter,  repeated  its  contents,  and  stated 
that  if  lower  court  of  Venezuela  usurps  rights  court  cassation  the 
country  is  in  a  state  of  anarchy.  A  cabinet  meeting  was  held  and  the 
President  refused  to  interfere  with  the  judiciary,  claiming  he  had 
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no  power.  7  I  consider  said  proceedings  outrageous,  insulting,  and 
defiant,  and  I  advise,  if  possession  is  actually  obtained  under  said 
illegal  order  by  the  opponents  of  Bermuda  Company,  that  the  United 
States  proceed  at  once  to  blockade  the  ports  of  Venezuela  and  take 
such  further  action  as  may  be  necessary. 

Further  discussion  here  useless.  Bowen. 


Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

Confidential.]  Caracas,  April  6}  1902 

I  have  had  two  conferences  with  lawyers  of  Warner  &  Quinlan. 
They  claim  they  are  absolutely  right  in  trying  to  obtain  possession 
of  asphalt  mine  under  the  Carupano  order,  but  they  have  cabled 
their  client  not  to  try  to  take  possession,  but  to  return  here,  owing 
to  vigorous  action  of  this  legation  and  probably  by  advice  of  the 
Venezuelan  Government. 

BOWEN. 


No.  79.]  Legation  of  the  United  States, 

Caracas,  April  7,  1902. 
Sir:  I  have  the  honor  to  report  that  on  the  28th  of  March  last 
Mr.  Rake,  the  representative  here  of  the  New  York  and  Bermucjez 
Company,  filed  at  this  legation  a  letter,  a  copy  of  which  is  herein 
inclosed  (No.  1),  informing  me  that  the  representative  of  Warner 
&  Quinlan  had  petitioned  the  court  of  first  instance  at  Carupano 
for  possession  of  the  asphalt  mine  called  "La  Felicidad.,,  I  had  a 
talk  with  Mr.  Rake  about  the  matter  and  advised  him  to  ascertain 
whether  or  not  the  court  of  cassation,  to  which  the  case  had  been 
carried  on  appeal  from  Carupano  and  Cumana,  had  the  power  to 
revoke  the  order  of  possession  issued  at  Carupano  and  to  stay  all 
proceedings  thereuncler.  Mr.  Rake's  lawyer  reported  to  me  that 
the  court  of  cassation  has  no  power  to  revoke  an  order  of  a  lower 
court  until  it  is  brought  before  it  in  certified  form.  The  lawyer  then 
stated  that  on  the  29th  of  March  the  court  of  Carupano  had  issued 
to  Mr.  Quinlan  the  said  order  of  possession.  I  thereupon  advised 
Mr.  Rake  and  his  lawyer  to  lay  the  matter  personally  before  Presi- 
dent Castro.  Within  a  few  hours  after  having  given  that  advice  I 
received  your  cablegram  (a  copy  of  which  is  herein  inclosed,  marked 
No.  2),  instructing  me  to  prevent  the  order  of  possession  from  being 
carried  into  effect  until  I  could  investigate  and  report.  In  compli- 
ance with  those  instructions  I  addressed  to  the  minister  for  foreign 
affairs  a  letter  (a  copy  of  which  is  herein  inclosed,  marked  No.  3), 
and  I  delivered  it  to  him  in  person  on  the  morning  of  April  2,  explain- 
ing carefully  and  emphatically  my  objections  to  the  order  of  the 
court  of  Carupano.  At  the  same  time  I  impressed  on  him  the  fact 
that  neither  my  Government  nor  this  legation  has  any  interest  what- 
soever in  this  asphalt  controversy,  except  to  see  that  the  most  ample 
and  perfect  justice  is  accorded  to  both  parties,  and  I  concluded  oy 
stating  that,  in  my  opinion,  the  Government  of  the  United  States 
would  not  be  satisfied  unless  the  status  quo  is  maintained  in  all 
respects  until  the  court  of  cassation  renders  its  final  decision.     The 
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interview,  owing  to  the  very  friendly  relations  that  exist  between 
the  minister  for  foreign  affairs  and  myself,  was  unusually  frank,  and 
he  promised  to  have  a  cabinet  meeting  called  that  afternoon  to  con- 
sider the  contents  of  my  letter. 

The  following  morning  I  received  from  him  his  answer  (a  copy  of 
which  is  herein  inclosed,  marked  No.  4),  stating,  as  I  expected,  that 
the  President  refused  to  interfere  with  the  action  of  the  judiciary. 
I  thereupon  sent  to  you  a  cablegram  (copy  of  which  is  herein  inclosed, 
marked  No.  5). 

On  April  4  I  received  a  call  from  the  lawyers  representing  here 
the  Warner-Quinlan  Company,  and  they  filed  with  me  a  paper  (copy 
and  translation  of  which  is  herein  inclosed,  marked  No.  6),  virtually 
protesting  against  my  action  in  opposing  the  execution  of  the  order 
of  the  court  at  Carupano.  We  discussed  the  question  quite  exhaust- 
ively, and  when  they  saw  that  they  could  not  alter  my  attitude  they 
most  insultingly  accused  me  of  being  an  attorney  for  the  Bermudez 
Company  and  of  acting  as  such.  I  should  have  been  perfectly 
justified  in  ordering  them  out  of  the  legation,  but  I  concluded  that 
it  would  be  better  to  refer  to  the  matter  when  they  were  less  excited. 
I  could  not,  however,  forego  the  pleasure  of  asking  them  how  it 
happened  that  they  had  become  acquainted  with  the  details  of  my 
private  conversation  with  the  minister  for  foreign  affairs.  The  ques- 
tion embarrassed  them  very  much,  and  the  only  excuse  they  gave 
was  that  what  I  had  said  had  been  discussed  at  a  cabinet  meeting. 

On  the  following  morning,  April  5,  I  called  on  the  senior  attorney 
of  the  Warner-Qumlan  Company,  and  told  him  that  I  should  resent 
any  further  insulting  remarks  that  may  be  made  to  me,  and  then  I 
explained  to  him  also  that  the  only  object  of  my  Government  and 
this  legation  is  to  protect  the  legal  interests  of  both  companies  alike, 
and  that,  in  case  injustice  is  done  to  the  company  he  represents,  I 
shall  be  most  pleased  to  assist  him  most  vigorously  in  obtaining 
relief.  lie  then  informed  me  that  he  had  cabled,  after  leaving  me 
the  day  before,  to  his  client,  Mr.  Quinlan,  not  to  try  to  take  possession 
of  "La  Felicidad,"  but  to  return  here.  In  view  of  the  importance 
of  this  statement,  I  called  at  once  upon  Mr.  Rake  and  advised  him 
to  cable  to  his  representative  at  the  "Felicidad"  mine  that  Mr. 
Quinlan  had  been  advised  to  return  here  and  not  to  try  to  take  pos- 
session of  the  mine.  On  my  return  to  the  legation  I  sent  you  a  cable- 
gram (copy  of  which  is  herein  inclosed,  marked  No.  7),  stating  that 
the  lawyers  of  the  Warner-Quinlan  Company  had  cabled  to  their 
client  the  advice  I  have  just  mentioned.  I  have  no  doubt  that  their 
action  was  taken  after  they  had  become  convinced  that  they  could 
not  intimidate  me  and  after  they  had  confided  that  conclusion  to 
the  Venezuelan  Government. 

The  law  bearing  on  the  case  is  stated  in  inclosure  No.  6,  and  in 
inclosure  No.  8,  which  was  furnished  to  me  by  the  lawyers  of  the 
Bermudez  Company.  My  opinion  of  the  case  is  clearly  stated  in  my 
cablegram,  inclosure  No.  5,  and  I  most  decidedly  believe  that  our 
proper  course  here  is  not  to  make  any  demands  of  this  Government 
unless  we  are  willing  to  back  them  up  by  force  if  necessary.  I  am 
hoping  now  that  there  will  be  no  further  trouble  until  at  least  the 
court  of  cassation  renders  its  judgment  and  we  take  it  up  for  review. 
I  have,  etc., 

Herbert  W.  Bowen.  \\ 
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[Inclosure  No.  1.] 
The  Managing  Director  of  the  New  York  and  Bermudez  Company  to  Minister  Bowen. 

March  28,  1902. 

Sir:  Through  cable  advices  received  through  Dr.  Celestino  Farrera,  an  attorney  for 
this  company,  we  are  advised  that  the  representative  of  Messrs.  Warner  &  Quinlan 
petitioned  the  court  of  first  instance  at  Carupano  on  the  26th  instant  for  possession 
of  the  pretended  mine  "  Felicifladi'  by  public  force. 

We  desire  to  call  your  attention  to  the  fact  that  the  possessory  suit  brought  by  Messrs. 
Warner  &  Quinlan  early  in  1901  before  the  courts  at  Carupano  has  been  contested  by 
this  company,  at  all  times  with  due  regard  for  the  law  and  established  usages  of  the 
tribunals  of  this  country,  through  the  several  courts  of  the  State  of  Sucre,  and,  not- 
withstanding the  fact  that  the  civil  authorities  of  that  State  have,  in  defiance  of  the 
constitution,  the  code  of  civil  procedure,  and  the  organic  law  of  tribunals,  violently 
substituted  judges  of  the  higher  courts  and  have  otherwise  openly  committed  hostile 
acts  to  the  serious  annoyance  and  detriment  of  our  interests  (matters  that  have  formed 
the  subject  of  previous  representations  to  you),  until,  finally,  by  decision  of  the  superior 
court  at  Cumana  this  company  was  granted  recourse  to  the  court  of  cassation  at  Caracas, 
the  highest  court  of  appeal  in  the  nation,  where  the  entire  "  expedients '  now  lies  ana 
the  case  is  under  review.  Meanwhile,  the  main  question  is  still  on  trial  before  the 
federal  court  at  Caracas. 

The  legal  representatives  of  this  company  and  other  eminent  legal  authorities 
familiar  with  Venezuelan  law  whom  we  have  consulted  assure  us  that  it  is  quite  with- 
out the  power  of  the  judge  of  any  court  to  give  consideration  to  a  case  where  the 
" expediente*'  is  without  the  jurisdiction  of  his  court,  and  that  the  present  action  at 
Carupano  is  absolutely  without  legal  motive,  contrary  to  law  and  procedure,  and  with- 
out precedent  in  the  trial  of  causes  under  the  laws  of  this  Republic.  That  the  lower 
court  at  Carupano  should  have  entertained  such  a  motion  while  the  case  is  on  review 
before  the  court  of  cassation  of  the  nation  simply  furnishes  another  link  in  the  chain 
of  evidence  which  we  have  presented  to  prove  the  determination  on  the  part  of  the 
civil  authorities  of  the  State  of  Sucre  acting,  allegedly,  in  the  name  of  and  under 
instructions  from  the  head  of  the  nation,  to  deny  justice  to  this  company  in  the  courts 
of  that  State. 

The  New  York  and  Bermudez  Company  does  not  ask,  nor  does  it  expect,  the  Gov- 
ernment of  the  United  States  to  pass  upon  the  merits  of  the  controversy  pending  before 
the  courts  of  this  country,  but  while  patiently  engaged  before  the  tribunals  of  this 
country  in  the  defense  of  its  rights — rights  acquired  in  strict  conformity  to  established 
laws — it  is  compelled  to  appeal  to  its  Government  for  that  protection  winch  it  believes 
it  has  the  right  to  expect  against  the  further  outrageous  denial  of  justice. 
Youtb,  very  respectfully, 

J.  L.  Rake,  Managing  Director. 


[Inclosure  No.  2.] 

The  Secretary  of  State  to  Minuter  Bowen. 

[Telegram*] 

Reported  that  Carupano  court  about  to  dispossess  New  York  and  Bermudez  Com- 
pany illegally  and  notwithstanding  its  appeal  to  the  court  of  cassation.  If  necessary, 
take  prompt  and  vigorous  action  to  prevent  such  measures  until  you  investigate  ana 
report  for  further  instructions. 


[Inclosure  No.  3,] 
Minister  Bowen  to  the  Minister  for  Foreign  Affairs. 

Legation  op  the  United  States, 

Caracas  j  April  1,  1902. 
Mb.  Minister:  A  report  has  reachedjme  that  irregular  proceedings  have  beenf  insti- 
tuted by  a  judge  of  the  first  instance  at  Carupano  to  give  possession  of  the  Felicidad 
asphalt  mine  to  the  Warner-Quinlan  Company. 

As  I  have  been  assured  by  trustworthy  persons  that  the  report  is  correct,  and  as 
I  am  most  desirous  of  doing  everything  in  my  power  to  maintain  the  friendly  relations 
that.exist  between  the  United  States  and  Venezuela,  I  urge  your  excellency  to  have 
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your  Government  take  such  steps  at  once  as  are  necessary  to  stay  said  irregular  proceed^ 
ings,  and  to  prevent  any  change  from  taking  place  in  regard  to  the  possession  of  the 
said  mine  until  the  court  of  cassation  at  Caracas,  before  which  the  case  now  is,  has 
rendered  a  final  decision,  or,  at  least,  until  I  have  reported  your  views  to  my  Govern- 
ment and  have  received  from  it  such  instructions  as  I  may  require. 

I  would  remind  your  excellency  that  this  asphalt  case  was  first  tried  before  the  said 
court  of  first  instance  at  Carupano,  and  was  from  there  carried  on  appeal  to  the  superior 
court  at  Cumana,  and  then  was  brought  on  appeal  to  the  court  of  cassation  at  Caracas. 
The  question  of  the  right  of  possession  is  the  main  point  in  the  case,  and  it  is  now 
before  the  court  of  cassation,  and  will  be  decided  in  due  course  of  time.  The  lower 
court  at  Carupano  has  no  jurisdiction  over  the  case  whatsoever,  and  has  had  none 
since  the  case  was  taken  away  from  it  on  appeal.  The  proceedings  of  the  judge  of  that 
lower  court  were,  therefore,  not  only  irregular,  but  illegal,  and  it  seems  to  me  that 
in  the  opinion  of  both  your  Government  and  mine  they  should  be  regarded  as  intol- 
erable. 

I  avail,  etc.,  Herbert  \V.  Bowen. 


flnclosure  No.  4 — Translation.] 

The  Minister  for  Foreign  Affairs  to  Minister  Bowen. 

Ministry  of  Foreign  Affairs 
of  the  United  States  of  Venezuela, 

Caracas,  Aprils,  1902. 

Mr.  Minister:  The  courteous  note  of  your  excellency  of  the  1st  instant,  in  regard 
to  an  affair  of  a  judicial  character  concerning  a  certain  asphalt  mine  situated  in  the 
State  of  Sucre,  has  been  considered  with  that  attention  which  the  Government  always 
gives  to  communications  from  your  legation;  but,  as  your  excellency's  note  only 
mentions  the  existence  of  a  litigation  which  is  being  carried  on  in  the  proper  tribunals, 
the  President  of  the  Republic  deems  it  impossible  for  the  Executive  power  to  take 
any  measure  that  would  seem  to  be  an  interference  with  the  regular  proceedings  in 
the  suit,  as  such  action  would  be  diametrically  opposed  to  the  provisions  set  forth 
in  the  constitution  of  the  Republic,  articles  116  antl  117.  Nor  is  it  presumable  that 
in  an  affair  submitted  to  the  decision  of  judges  whose  probity  can  not  be  doubted 
there  would  be  any  action  taken  against  any  one  of  the  parties  to  the  suit  contrary  to 
those  principles  which  must  regulate  the  proceedings.  And  even  supposing  such  a 
case  should  arise,  the  same  law  gives  to  the  respective  attorneys  in  the  case  a  remedy; 
so  that  the  Executive  can  take  no  action  in  affairs  of  that  nature. 

The  Government  would  be  pleased  always  to  be  in  accord  with  your  legation  as 
regards  the  manner  of  considering  all  questions  which  mutually  relate  to  the  interests 
of  the  citizens  of  one  country  established  in  the  other;  but,  as  the  question  under 
consideration  is  that  of  internal  laws  whose  application  can  not  be  determined  except 
by  virtue  of  direct  action  emanating  from  those  bodies  which  have  legal  or  legitimate 
jurisdiction  in  the  case,  it  is  necessary  perforce  to  respect  this  fact,  otherwise  there 
would  be  a  contravention  of  those  maxims  and  principles  which  the  Government 
itself,  as  your  excellency  will  understand,  must  always  zealously  respect. 

In  a  note  of  the  22d  of  August,  1900,  in  reply  to  a  request  of  a  similar  nature,  this 
ministry  explained  to  the  United  States  legation  the  independence  guaranteed  to 
the  judiciary  by  the  constitution  of  Venezuela;  and  if,  in  spite  of  the  fact  that  at  that 
time  there  was  a  provisional  government  in  the  Republic,  and  nothing  could  be  done 
contrary  to  that  independence,  which  constitutes  a  guaranty  for  the  investigation  of 
all  rights  and  is  in  itself  invulnerable,  much  less  now  could  a  constitutional  govern- 
ment take  any  action  in  contravention  of  said  independence. 

Will  your  excellency  please  accept  the  renewed  assurance  of  my  highest  and  most 
distinguished  consideration? 

J.  R.  Pachano. 


[Inclosure  No.  5.] 

Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 
Confidential.] 

April  3,  1902. 
Referring  to  your  cable  instructions,  I  addressed  to  Venezuelan  Government  vig- 
orous letter  objecting  to  proceedings  court  Carupano,  giving  order  of  possession  of 
disputed  asphalt  mine  to  opponents  New  York  and  Bermudez  Company.     I  charac- 
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terized  proceedings  as  irregular,  illegal,  and  intolerable,  for  the  whole  case  was  now 
on  appeal  from  Carupano  and  Cumana  to  court  cassation  here.  Court  Carupano  had 
no  jurisdiction  of  the  case  after  it  was  taken  away  on  appeal.  I  had  personal  inter- 
view yesterday  with  minister  for  foreign  affairs  and  handed  to  him  my  said  letter, 
repeated  its  contents,  and  stated  that  if  lower  court  of  Venezuela  usurps  rights  court 
of  cassation  the  country  is  in  a  state  of  anarchy.  Cabinet  meeting  was  held  and  the 
President  refused  to  interfere  with  the  judiciary,  claiming  he  had  no  power.  I  con- 
sider said  proceedings  outrageous,  insulting,  and  defiant,  and  I  advise,  if  possession 
is  actually  obtained  under  said  illegal  order  by  the  opponents  of  Bermudez  Company, 
that  the  United  States  proceed  at  once  to  blockade  tne  ports  of  Venezuela  and  take 
such  further  action  as  may  be  necessary.     Further  discussion  here  useless. 

Bowen. 


%  [Inclosure  No.  6.] 

The  attorneys  of  Messrs.  Warner  and  Quintan  to  Minister  Bowen. 

Caracas,  April  4,  1902. 

Your  Excellency:  The  undersigned  attorneys,  representatives  of  Messrs.  Charles 
M.  Warner  and  Patrick  R.  Quinlan,  North  American  citizens,  in  the  suit  which  they 
have  against  the  New  York  and  Bermudez  Company  for  the  asphalt  mine  "  Felicidad, 
have  instituted  two  processes  against  said  company,  one  before  the  federal  court,  ask- 
ing it  to  declare  the  claim  of  the  New  York  and  Bermudez  Company  to  the  "  Felici- 
dad" mine  to  be  without  legal  foundation,  and  the  other,  which  is  an  injunction  of 
dispossession  instituted  before  the  tribunals  of  the  State  of  Sucre,  to  recover  possession 
of  the  mine  which  was  actually  occupied  by  the  Bermudez  Company  in  January  of 
last  year. 

In  the  process  before  the  federal  court  is  progressing  slowly  the  process  for  possession, 
which  from  ite  nature  is  summary  and  rapid;  we  have  obtained  several  verdicts  by 
which  possession  of  "Felicidad"  is  restored  to  Messrs.  Warner  and  Quinlan. 

Ever  since  the  first  of  these  verdicts,  given  in  November  of  last  year,  our  clients 
had  a  right  to  the  mine,  but  for  various  reasons  they  postponed  taking  actual  possession. 
The  judge  at  Carupano,  to  whom  was  issued  the  order  lor  the  delivery  of  the  mine  to 
our  clients,  did  not  understand  how  to  carry  out  the  order  that  had  been  given  to  him 
for  this  purpose.  The  sickness  and  death  of  Mr.  Patrick  Sullivan,  general  agent  of 
our  clients,  caused  us  to  suspend  all  operations  for  obtaining  possession  of  the  mine 
until  we  received  instructions  from  them.  In  this  interval  a  new  verdict  from  the 
court  at  Cumana  confirmed  the  verdict  of  the  judge  at  Carupano.  The  New  York  and 
Bermudez  Company  appealed  from  this  latter  sentence,  but  this  does  not  suspend  any 
rights  of  our  clients  to  have  the  possession  of  the  mine  restored  to  them,  as  appeals  in 
injunctions  of  dispossession  and  other  processes  are  heard  without  prejudice  to  the 
execution  of  the  verdict  of  the  court.     (Art.  572>  Code  of  Civil  Procedure.) 

Sustained  by  the  right  given  to  him  by  the  law,  Mr.  Quinlan  decided  to  take  actual 
possession  of  tne  mine,  and  applied  to  the  judge  of  Carupano  for  an  order  for  this  pur- 
pose to  the  judge  at  Guarico,  as  the  first  order  for  possession  had  not  been  carried 
out.  The  judge  at  Carupano  issued  the  order  and  Mr.  Quinlan  went  from  Trinidad 
to  Guariquen  to  have  the  judge  there  carry  out  said  order. 

From  rumors  that  are  circulating  and  from  some  facts  which  make  said  rumors 
appear  to  be  true,  we  know  that  the  New  York  and  Bermudez  Company  intends  to 
oppose  by  force  the  execution  of  the  order  to  the  judge  which  is  perfectly  legal;  we 
must,  therefore,  decline  all  responsibility  for  the  consequences  of  such  an  act  for 
those  who  thus  oppose  the  law;  and  having  been  informed  that  your  excellency  has 
seen  fit  to  apply  to  the  national  Executive  for  an  annulment  of  the  decree  of^,he 
judge  giving  possession  of  the  mine  "Felicidad"  to  Messrs.  Warner  and  Quinlan,  we 
who  represent  and  defend  interests  of  North  American  citizens  believe  it  our  duty 
to  represent  to  your  excellency — since  our  clients  can  not  do  so  themselves,  as  they 
are  not  in  Caracas — that  your  action  seriously  impairs  the  defense  of  their  rights,  espe- 
cially as  such  defense  is  in  the  hands  of  Venezuelan  lawyers  who  can  not  look  with 
indifference  on  a  conflict  between  their  country  and  the  legation  of  the  United  States. 

In  addition  to  any  further  action  our  clients  may  take  in  this  matter,  since  under 
the  present  conditions  bur  defense  of  their  rights  is  neither  free  nor  efficacious,  we 
ourselves,  with  the  greatest  respect,  address  this  communication  to  your  excellency 
in  their  names  as  American  citizens. 

We  take  this  occasion  to  reiterate  to  your  excellency  the  assurance  of  our  distin- 
guished consideration,  and  we  subscribe  ourselves, 
Your  obedient  servants, 

NlCOMEDES   ZULOAOA. 

A.  x>^  S .  V  KXi\». 
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[Inclosure  No.  7.] 

Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 
Confidential.]  April  5,  1902. 

I  have  had  two  conferences  with  lawyers  of  Warner  and  Quinlan.  They  claim  they 
are  absolutely  right  in  trying  to  obtain  possession  of  asphalt  mine  under  the  Carupano 
order,  but  they  have  cabled  their  client  not  to  try  to  take  possession  but  to  return 
here,  owing  to  vigorous  action  of  this  legation  and  probably  by  advice  of  the  Vene- 
zuelan Government. 

Bowen. 

[Inclosure  No.  8.    Translation.]  ' 
Opinion  of  lawyers  of  Bermudez  Company. 

Article  572  of  the  code  of  civil  procedure  provides  that  an  appeal  should  be  made 
only  to  a  devolutionary  effect,  that  is  to  say,  to  only  one  effect. 

Therefore  it  was  within  the  power  of  the  judge  to  order  his  decision  to  be  executed 
within  four  days  after  such  decision  had  been  rendered,  which  is  the  delay  fixed  by 
article  436  of  the  same  code,  within  which  period  the  appeal  could  have  been  given 
course,  sending  the  expediente  to  the  Cumana  court. 

The  judge  failed  to  do  this,  the  delay  elapsed  and  can  not  be  opened  again  (art. 
164  of  the  same  code)  without  having  had  his  decision  executed. .  He  gave  course 
to  the  appeal,  and  sent  to  the  Cumana  court  the  original  expediente,  and  by  so  doing 
made  manifest  that  his  jurisdiction  was  at  an  end.     (Art.  194  of  the  same  code.) 

The  superior  court  in  Cumana  rendered  its  decision,  but  did  not  order  it  to  be  exe- 
cuted. It  admitted  the  recourse  to  cassation  under  articles  409  and  410,  and  sent  the 
expediente  to  the  court  of  cassation  in  accordance  with  article  414,  the  courts  of  the 
State  of  Sucre  thus  freeing  themselves  from  all  jurisdiction  in  the  matter  until  the 
court  of  cassation  shall  have  decided  on  the  recourse  resorted  to. 

The  jurisdiction  which,  as  maintained  at  present,  the  judge  at  Carupano  (based 
on  art.  572)  has  assumed  is  absurd,  since  it  is  only  in  the  case  that  he  should  have 
had  his  decision  giving  possession  executed  in  due  time  that  he  would  have  had 
jurisdiction,  and  then  only  to  maintain  said  possession;  but,  in  the  present  state  of 
things,  he  has  no  jurisdiction  at  all. 

Note. — See  article  12,  covering  fundamental  principles  of  the  Venezuelan  code. 


The  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State, 
Washington,  April  7,  1902. 
Inquire  into  fact  and  circumstances  of  alleged  firing  upon  New 
York  and  Bermudez  Company's  steamer  in  San  Juan  River. 

Hay. 

Minister  Bowen  to  the  Secretary  of  State. 

No.  80.]  Legation  of  the  United  States, 

Caracas,  April  8,  1902. 
Sir:  I  have  the  honor  to  report  that  on  the  receipt  of  your  cable- 
gram (a  copy  of  which  is  herein  inclosed),  in  regard  to  the  alleged 
firing  upon  the  steamer  of  the  Bermudez  Company  in  the  San  Juan 
River,  I  called  upon  the  minister  for  foreign  affairs  and  asked  him 
for  an  explanation  of  the  occurrence.  He  said  that  he  had  no  knowl- 
edge of  it,  and  that  the  act  was  probably  committed  by  the  revoiu- 
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tionists,  who  have  lately  been  occupying  the  San  Juan  River  district. 
He  promised  to  do  his  best  to  cause  an  investigation  to  be  made,  but 
he  did  not  seem  to  think  that  it  would  be  satisfactory.  I  told  him 
that  the  name  of  the  steamer  in  question  is  the  Viking,  and  that  the 
Venezuelan  consul  at  Port  of  Spam,  Trinidad,  had  refused  to  give  her 
the  usual  clearance  papers;  and  I  asked  him  whether  the  consul 
had  acted  under  orders  issued  by  the  Venezuelan  Government.  He 
replied,  "No."  I  then  asked  what  authority  the  consul  had  to  refuse 
to  issue  said  papers.  He  answered:  "He  probably  thought  the  San 
Juan  district  was  under  the  control  of  the  revolutionists,  and  so  exer- 
cised, quite  rightfully,  his  discretion."  I  then  said,  "If  the  revolu- 
tionists control  the  said  territory,  and  you  are  not  able  to  recover  it, 
and  your  officials  refuse  to  authorize  ships  to  clear  for  its  ports,  it 
would  seem  as  if  you  acknowledge  that  a  state  of  war  exists,  and  as  if 
you  would  have  to  take  into  consideration  the  advisability  of  con- 
ceding belligerent  rights  to  the  revolutionists,  and,  furthermore,  as  if 
we  might  have  to  come  to  an  understanding  with  the  revolutionary 
chief  in  regard  to  the  rights  which  should  be  enjoyed  by  our  citizens 
in  the  said  territory  and  such  of  our  ships  as  may  be  employed  in 
carrying  on  trade  therewith."  He  answered  very  promptly  that  his 
Qovernment  could  control  the  said  territory  ana  that  the  consul 
would  undoubtedly  resume  issuing  clearance  papers  again  very  soon. 

I  did  not,  during  my  interview,  call  his  attention  to  the  coincidence 
that  the  Viking  had  been  refused  papers  at  the  very  time  when  it 
was  planned  to  carry  into  effect  tne  order  of  the  Carupano  court 
giving  possession  of  the  "Felicidad"  mine  to  the  opponents  of  the 
company  owning  the  Viking  for  the  coincidence  might  have  been, 
of  course,  purely  fortuitous.  He  might  perhaps  have  replied  that 
the  Bermudez  Company  fearful  of  losing  possession  of  its  mine,  had 
made  the  most  of  the  incident  on  the  San  Juan  River  so  as  to  secure 
the  sympathy  and  support,  at  a  critical  moment,  of  the  United 
States  Government. 

Whatever  the  facts  in  the  case  may  be,  I  am  of  the  opinion  that 
they  might  better  be  investigated  at  Port  of  Spain,  where  the  Viking 
now  is,  and  consequently  in  the  cablegram  (copy  of  which  is  herein 
inclosed),  which  I  nave  just  sent  to  you,  I  have  ventured  to  suggest 
that  you  send  one  of  our  warships  there  for  that  purpose. 
I  have,  etc., 

Herbert  W.  Bowen. 


The  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

April  7,  1  p.  m.  Inquire  into  fact  and  circumstances  of  alleged 
firing  upon  New  York  and  Bermudez  Company  steamer  in  San  Juan 
River. 

Hay. 


Minister  Bowen  to  the  Secretary  of  State. 

April  5, 1902. 
Minister  for  foreign  affairs  states  that  his  Government  knows 
nothing  about  firing  upon  Bermudez  steamer  in  San  Juan  River, 
and  that  the  act  was  probably  committed  by  revolutionists.    The 
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steamer  is  at  Trinidad,  where  it  might  be  advisable  to  send  warship 
so  as  to  investigate.  Impossible  to  investigate  from  here,  as  revo- 
lutionists seem  to  be  controlling  San  Juan  River  region. 

Bowen. 


Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

[Confidential.]  From  Caracas,  April  8,  1902. 

Minister  for  foreign  affairs  states  that  his  Government  knows  noth- 
ing about  firing  upon  Bermudez  steamer  in  San  Juan  River,  and 
that  the  act  was  probably  committed  by  revolutionists.  The  steamer 
is  at  Trinidad,  where  it  might  be  advisable  to  send  warship  so  as  to 
investigate.  Impossible  to  investigate  from  here,  as  revolutionists 
seem  to  be  controlling  for  the  present  San  Juan  River  region. 

Bowen. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  81.]  Legation  of  the  United  States, 

Caracas,  April  12,  1902. 
Sib:  I  have  the  honor  to  inclose  a  copy  of  a  protest  filed  at  this 
legation  by  Mr.  Rake,  general  agent  of  tne  New  York  and  Bermudez 
Asphalt  Company,  in  regard  to  the  nondelivery  of  the  company's 
telegrams.  r^?»ia 

fa~=5T  I  am>  etc/^SK  Herbert  W.  Owen. 

L— 

[Inclosure  No.[l.— Translation.] 

UnitedJStates  Consular  Agency,  Carupano,  Venezuela. 

Copy  of  declaration  filed  at  United  States  consulate  at  Carupano,  as  requested  by  Mr. 
Geronimo  Vincentelli,  agent  of  the  New  York  and  Bermudez  Company,  re  delivery 
of  telegrams. 

No.  1.  Carupano,  March  17,  1902.  Mr.  J.  A.  Orisini,  consular  agent  of  the  United 
States  of  America.  Dear  Sir:  In  my  capacity  as  agent,  in  the  State  of  Sucre,  for  the 
New  York  and  Bermudez  Company,  I  have  the  honor  to  inclose  my  deposition  relating 
to  some  telegraphic  dispatches  filed  with  the  respective  officers  of  the  French  Cable 
and  National  Telegraph  of  this  city.  I  hope  you  will  be  kind  enough  to  file  the  above- 
mentioned  document  in  the  archives  of  your  office  for  future  reference,  and  at  the  same 
time  I  wish  a  certified  copy  of  said  document  to  be  handed  to  me.  I  am,  sir,  respect- 
fully, yours.     (Signed)     Geronimo  Vincentelli. 

No.  2.  I,  Geronimo  Vincentelli,  certify  that,  acting  in  my  capacity  as  agent  for  the 
State  of  Sucre  for  the  New  York  and  Bermudez  Company,  located  at  Carupano,  I  filed 
in  the  respective  offices  of  the  "National  Telegraph  and  the  "Compagnie  Francaise 
des  Cables  Telegraphiques, "  the  following  messages  for  transmission  to  the  addresses 
and  on  the  respective  dates  as  here  shown,  and  that  the  messages  were  regularly 
accepted  for  transmission  by  the  agents  in  charge  of  the  offices  of  said  companies  here. 

National  Telegraph:  Carupano,  February  20, 1902.  J.  L.  Rake,  Conde  <&  Carmelitas, 
8-3/4,  Caracas.  Judge  Escobar  by  arbitrary  decision  declared  well-founded  recusation 
against  Reyes.     (Signed)    Geronimo  Vincentelli. 

National  Telegraph:  Carupano,  February  23,  1902.  J.  L.  Rake,  Conde  &  Car- 
melitas  8-3/4,  Caracas.  Doctor  Farrera  has  just  recused  Judge  Excobar,  ostensibly 
partial.     (Signed)    Geronimo  Vincentelli. 

National  Telegraph:  Carupano,  February  24,  1902.  J.  L.  Rako,  Conde  &  Carmel- 
itaa,  8-3/4,  Caracas.     Escobar  the  last  suplente,  in  his  decision  of  to-day  on  the  recusa* 
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tion,  orders  that  the  president  of  the  State  should  be  informed  that  the  panel  has  been 
exhausted  in  order  that  another  should  be  appointed.  I  shall  send  by  mail  copies  and 
informe.     (Signed)     Geronimo  Vincentelli. 

French  Cable:  Carupano,  February  24,  1902.  "Alpha-Caracas."  Last  suplente 
recused.  Wait  for  president  of  the  State  to  appoint  a  new  panel.  (Signed)  Geron- 
imo Vincentelli. 

No.  3.  United  States  consular  agency:  I,  the  undersigned,  consular  agent  of  the 
United  States  at  Carupano,  Venezuela,  do  hereby  certify  that  the  foregoing  signature 
is  the  true  and  genuine  signature  of  Mr.  Geronimo  Vincentelli,  and  that  it  was  made 
and  acknowledged  in  my  presence,  the  said  Geronimo  Vincentelli  being  personally 
known  to  me.  In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the  seal  of 
the  consulate  at  Carupano,  Venezuela,  this  17th  day  of  March,  1902  (l.  s.).  (Signed) 
J.  A.  Orisini,  United  States  consular  agent. 

I,  the  undersigned,  consular  agent  of  the  United  States  at  Carupano,  Venezuela, 
do  hereby  certify  that  the  foregoing  call  and  declaration  signed  "Geronimo  Vincen- 
telli/ '  and  the  certificate  thereto  signed  a  J.  A.  Orisini,  United  States  consular  agent" 
numbered  1,  2, 3),  are  the  true  and  faithful  copies  of  the  originals  filed  at  this  consulate, 
the  same  having  been  carefully  examined  by  me  and  compared  with  the  said  origi- 
nals and  found  to  agree  with  them  word  by  word  and  figure  for  figure. 

Given  under  my  hand  and  the  seal  of  the  consulate  at  Carupano  this  18th  dav  of 
March,  1902. 

(Signed)  J.  A.  Orisini, 

United  States  Consular  Agent. 
,    [Seal  op  United  States  consular  agency,  Carupano.] 


[Inclosure  No.  2.] 

New  York  and  Bermudez  Company, 

Caracas,  March  5,  1902. 
To  the  Director  of  National  Telegraphs,  Caracas. 

My  Dear  Sir:  On  January  28  last  one  of  our  cablegrams  having  been  detained 
by  the  censor  at  La  Guaira,  our  Mr.  Pastor  v  Nora  called  at  your  office  and,  with 
assurance  to  him  that  said  cablegram  would  be  forwarded  to  its  destination,  you 
requested  of  him  our  registered  cable  addresses.  Complying  with  pleasure  to  your 
suggestion,  I  addressed  to  you  a  letter  on  the  same  date  containing  the  above-men- 
tioned addresses,  and,  though  entirely  superfluous,  I  went  so  far  as  to  assure  you 
that  the  company  invariably  confined  its  telegrams  to  its  legitimate  business.  I 
requested,  therefore,  that  our  telegraphic  messages  should  not  be  subjected  to  unnec- 
essary delays  which  are,  to  say  the  least,  inconvenient  in  the  extreme. 

That  my  request — a  perfectly  legitimate  one — has  not  received  favorable  consid- 
eration is  evidenced  by  the  following  fact:  Three  telegrams  addressed  to  me,  written 
in  plain  Spanish,  the  text  of  which  after  undoubted  evidence  as  to  their  nature, 
sent  by  the  agent  of  the  company  at  Carupano  on  the  20th,  23d,  and  24th  of  February 
last,  and  a  cablegram  sent  by  the  same  agent  (Jeronimo  Vincentelli)  on  February 
24  to  my  cable  address  "Alpha  Caracas,"  of  all  of  which  only  one  (the  telegram  of 
February  23)  has  reached  me. 

It  is  not  possible  that  you  should  not  appreciate  the  enormous  damage- that  is  caused 
to  the  company  which  I  represent  by  such  defects  in  a  service  which,  putting  aside 
considerations  of  great  weight,  makes  perfectly  useless  all  telegraphic  communication. 

In  view  of  the  foregoing  facts,  I  have  this  day  addressed  a  complaint  to  the  min- 
ister of  fomento  with  all  the  consideration  and  respect  due  to  him. 
Yours,  very  respectfully, 

(Signed)  J.  L.  Rake, 

Managing  Director. 


[Inclosure  No.  3.) 

Telegrapos  Nationales,  Direction  General. 

Caracas,  March  7,  1902. 
Mr.  J.  L.  Rake,  Caracas. 

Dear  Sir:  I  beg  to  acknowledge  receipt  of  your  esteemed  favor  of  the  5th  instant. 
Although  the  minister  of  fomento  (who  has  already  been  informed  of  your  letter) 
will  answer  you  directly,  I  beg  to  state  that  any  telegrams  addressed  to  you  do  not 
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suffer  any  delay  in  their  transmission  through  the  national  lines,  and  if  those  of  the 
20th  and  24th  of  last  February,  which  you  refer  to,  are  missing,  it  must  be  due  to  the 
constant  interruptions  caused  by  the  enemies  of  public  order. 

I  have  already  ordered  the  repetition  of  the  above-mentioned  telegrams,  and  as  soon 
as  they  come  to  my  hands  I  shall  have  pleasure  in  forwarding  them  to  you. 
I  am,  etc.. 

(Signed)  E.  Vincente  Valarino. 


[Inclosure  No.  4.] 

New  York  and  Bermudez  Company, 

Caracas,  March  4,  190*. 
French  Cable  Company,  Caracas: 

On  the  24th  of  February  of  the  present  year,  our  agent  at  Carupano,  Sefior  Jerfnimo 
Vincentelli,  filed  with  your  office  at  that  place  the  following  message,  addressed  to 
"  Alpha-Caracas,' '  which,  up  to  this  time,  has  not  been  delivered  to  the  undersigned: 
"  Last  suplente  recused.    Wait  for  president  of  state  to  appoint  a  new  panel. 

"JER6NTMO   VlNCENTELLI." 

We  have  frequently  called  your  attention  to  the  unusual  delay  in  the  delivery  of 
messages  to  which  this  company  has  repeatedly  been  subjected,  and  we  now  formally 
serve  notice  upon  you  that  we  propose  to  hold  your  company  liable  for  damages  result- 
ing from  these  causes. 

Yours,  etc..  (Signed)  J.  L.  Rake,  Managing  Director. 


[Inclosure  No.  5.] 

Compaonie  Francaise  des  Cables  Telegraphiques, 

Caracas,  March  5,  190t. 
To  the  Managing  Director  New  York  and  Bermudez  Company,  Caracas. 

My  Dear  Sir:  Answering  your  esteemed  favor  of  yesterday,  I  have  the  honor  to 
inform  you  that  the  cablegram  in  question  was  duly  received  at  our  office  in  La  Guaira, 
but  was  held  there  by  the  Government  censor,  who  prohibited  its  transmission  to 
Caracas. 

Yours,  very  respectfully.  The  Chief  op  Station. 

(Signed)  Guiatrand. 


[Inclosure  No.  6.] 
(50  centimo  paper.) 


Caracas,  March  5,  190t. 


Minister  of  Fomento,  Caracas: 

Attached  hereto  we  submit  copies  of  four  messages  filed  by  our  agent  at  Carupano, 
three  of  them  for  transmission  over  national  telegraph  lines  and  the  fourth  witn  the 
French  Cable  Company.  With  the  exception  of  the  single  message,  dated  at  Caru- 
pano, February  23,  none  of  these  messages  have  been  delivered  to  us.  The  messages] 
in  question  arc  written  in  plain  Spanish  and  themselves  furnish  positive  evidence 
that  they  relate  solely  to  the  business  of  the  company.  Owing  to  the  repeated  incon- 
venience the  company  has  suffered  through  delays  in  the  transmission  of  messages, 
often  amounting  to  so  much  as  a  fortnight,  our  agents  in  the  east  have  been  instructed 
to  avoid  the  use  of  code  or  cipher  words,  and  the  director  of  telegraphs  has  been  noti- 
fied of  our  cable  addresses  in  order  that  the  legitimate  business  messages  of  the  com- 
pany might  not  suffer  extraordinary  delay  through  detention  by  the  censor 

The  company  has  patiently  endured  these  frequent  annoyances  without  making 
complaint,  and  now  regrets  to  be  compelled  to  bring  the  matter  to  your  attention 
in  the  hope  that  it  may  oe  afforded  relief.  It  is  scarcely  necessary  to  point  out  to  you 
the  serious  consequences  that  result  to  the  company  in  the  conduct  of  its  business 
under  conditions  such  as  are  referred  to  above. 

Yours,  etc.,  (Signed)  J.  I,.  Rake, 

Managing  Director. 
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[Inclosure  No.  7.] 

Copy  of  official  communication  from  minister  of  f omenta. 
J.  L.  Rake, 

Manager  New  York  and  Bermudez  Company,  Present: 
This  minister,  having  taken  into  consideration  your  petition,  dated  the  5th  instant, 
referring  to  some  telegrams  addressed  to  you  from  Carupano  ana  which  have  not  been 
received  by  you,  has  ordered  the  director-general  of  national  telegraphs  to  make 
immediate  inquiry  into  the  matter,  and  said  official  has  informed  me  that  it  is  possible 
the  delays  in  the  transmission  of  said  telegrams  may  have  occurred  between  the  two 
points  owing  to  the  circumstance  that  during  the  last  fortnight  of  last  month  some 
revolutionary  guerrillas  invaded  certain  localities  through  which  the  eastern  lines 
pass.  In  view  of  the  foregoing,  the  undersigned  has  ordered  the  repetition  of  the 
original  telegrams  addressed  to  your  company  that  may  have  been  deposited  lately 
at  Carupano,  and  has  especially  recommended  to  the  director  of  national  telegraphs  to 
take  all  necessary  measures  in  order  that  you  may  have  no  grounds  for  complaint,  save 
in  cases  where  the  delays  are  beyond  our  control.    God  and  Federation. 

(Signed)  Felipe  Arocha  G. 


[Inclosure  No.  8.] 

Telegrafo  national. 

Carupano,  February  24,  1902. 
Drs.  J.  B.  Bance  and  M.  A.  Ponce: 

Escobar  has  been  recused  for  legitimate  cause;  they  now  propose  to  ask  President 
of  State  for  new  suplentes.  The  Viking  has  not  been  here  for  some  time  and  I  am  i  n 
need  of  funds. 

(Signed)  C-  Farrera. 


The  Secretary  of  State  to  Minister  Bowen. 

No.  55.]  Department  of  State, 

Washington,  April  17,  1902. 

Sir:  I  quote  for  your  information  the  following  telegram,  dated  the 
15th  instant,  from  the  honorable  Frank  Hiscock: 

"  We  are  cabled  from  Caracas  that  the  American  minister  has  inter- 
fered against  Warner-Quinlan  taking  possession  of  their  asphalt  prop- 
erty under  judgment  of  the  Venezuelan  courts. 

"We  had  supposed  our  Government  had  left  the  contention  to 
Venezuelan  courts  and  are  greatly  surprised  at  action  by  our  minister 
without  giving  Warner-Quinlan  a  hearing  at  least. 

"  Please  advise  me." 

The  Department  will  be  pleased  to  have  you  report  in  regard  to 
the  charge  made. 

I  am,  etc.,  John  Hay. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  85.]  Legation  of  the  United  States, 

Caracas,  April  20,  1902. 
Sir:  I  have  the  honor  to  forward  some  memoranda  in  regard  to 
the  firing  upon  the  steamer   Viking.     These  documents  were  filed 
with  me  dv  the  managing  director  of  the  New  York  and  Bermudez 
Company,  Mr.  Rake. 

I  am,  etc.,  Herbert  W.  Bowen. 

36568— S.  Doc.  413, 60-1 26 
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[Intlosurc.] 

Memoranda  in  matter  of  refusal  of  Venezuelan  consul  at  Port  of  Spain  to  issue  clearance 
papers  to  the  steamship  Viking,  of  the  New  York  and  Bermudez  Company. 

April  3  (received  4.30  p.  m.):  Cable  from  Major  Rafferty,  advising  that  the  Venezu- 
elan consul  had  refused  clearance  papers  to  steamship  Viking .  After  consulting  Ameri- 
can consul,  Port  of  Spain,  and  the  captain  of  the  U.  S.  S.Hartford,  the  American  consul 
signed  papers.     Requested  us  to  notify  the  American  minister  at  Caracas. 

April  3  (p.  m.):  Cabled  to  Major  Rafferty,  advising  him  that  his  complaint  would  be 
brought  to  the  immediate  attention  of  the  American  minister. 

April  5  (received  11  a.  m):  Major  Rafferty  cabled,  advising  us  that  the  steamship 
Viking  hact  been  fired  upon  by  unknown  parties  in  San  Juan-Frances  rivers  at  2  o'clock 
in  the  morning;  revolution  increasing  and  in  possession  of  Cafio  Colorado;  property 
and  lives  Guanoco  great  danger;  requesting  us  to  apply  for  protection  to  the  American 
minister  at  Caracas;  reports  U .  S.  S.  Hartford  at  Port  of  Spain. 

April  5  (sent  1.15  p.  m.):  Cabled  to  Major  Rafferty  that  we  had  advised  American 
minister  of  Guanoco  situation;  after  consulting  with  captain  of  Hartford  to  let  us  know 
as  soon  as  possible  if  another  war  ship  was  needed  at  Port  of  Spain. 

April  5  (received  letter  of  2d  from  Port  of  Spain):  Major  Rafferty  advises  us  that  he 
is  having  aifficulty  with  Venezuelan  consul,  who  has  refused  to  clear  the  steamship 
Viking  for  Cafio  Colorado  on  the  ground  that  the  latter  place  has  been  in  the  hands 
of  the  revolutionists.  U.  S.  S.  Hartford  At  Port  of  Spain,  and  as  the  Viking  must  go  to 
Guanoco  if  necessary  he  will  ask  protection  from  the  commander  of  the  Hartford. 

April  6  (letter  to  Major  Rafferty,  probably  received  by  him  on  the  morning  of  the 
10th):  Acknowledged  his  cable  of  5th  instant  and  advised  him  that  translation  of  his 
message  had  been  handed  to  the  American  minister.  We  were  uncertain  from  his 
message  whether  the  danger  at  Guanoco  was  due  to  revolutionary  disturbances  or 
not,  although  we  assumed  that  to  be  the  case;  that  the  American  minister  dreaded  to 
send  the  Hartford  to  Guanoco  in  view  of  the  fact  that  she  was  a  training  ship  and  car- 
ried such  a  large  proportion  of  young  men  and  that  a  landing  party  might  be  com- 
pelled to  remain  there  for  a  long  time  until  the  revolution  had  subsided ;  that  it  had 
finally  been  decided  that  he  should  consult  the  captain  of  the  Hartford  and  advise 
whether  another  war  ship  was  necessary  at  Port  of  Spain,  and  since  he  was  in  touch 
with  the  Hartford  the  captain  of  that  vessel  would  doubtless  not  hesitate  to  act  in  any 
emergency  that  might  arise.  We  suggested,  further,  in  view  of  Mr.  Bowen's  advices 
to  the  State  Department,  assuming  that  the  captain  of  the  Hartford  would  report  to 
his  Department,  together  with  our  cable  report  to  the  New  York  office,  his  proper 
relief  ought  to  be  close  at  hand. 

April  7  (10.40  a.  m.,  received  cablegram  containing  errors  in  transmission  that 
obscured  the  sense  and  were  not  able  to  determine  contents  of  message  until  repeti- 
tions were  received  6.25  p.  m.):  Major  Rafferty  cabled  acknowledging  our  cable  of 
the  5th;  informs  us  of  his  conference  with  the  captain  of  the  Hartford  and  that  the 
Hartford  will  sail  for  St.  Croix  the  following  morning;  will  require  small  war  ship; 
captain  of  Hartford  has  instructed  American  consul,  who  has  notified  Washington  of 
Viking  incident. 

April  7  (letter  to  Major  Rafferty,  probably  received  by  him  on  12th j:  Acknowl- 
edging his  cable  of  even  date  and  advising  him  that  prior  to  receipt  of  repetitions 
enabling  us  to  decipher  his  message,  the  American  minister  had  called  and  stated 
that  he  had  received  a  communication  from  the  State  Department  covering  the 
Viking  incident,  and  as  soon  as  we  translated  his  cable  we  had  laid  the  contents  before 
the  American  minister:  that  in  view  of  the  great  difficulties  surrounding  cable  com- 
munication between  Port  of  Spain  and  Caracas  and  the  infrequency  of  mails  the 
American  minister  suggested  that  in  such  emergencies  it  would  seem  to  be  desirable 
that  the  American  consul  at  Port  of  Spain  should  take  the  question  up  direct. 

April  12  (received  8.50  a.  m.):  Major  Rafferty  cables  acknowledging  our  letter  of 
6th  and  says  we  correctly  understand  Guanoco  "situation  to  \>e  due  to  revolutionary- 
disturbances;  will  leave  to-day  for  Guanoco,  protecting  ourselves,  and  return  April 
14;  was  detained  by  Venezuelan  consul,  who  threatens  seizure  of  steamship  Viking; 
American  warships  have  left  Port  of  Spain;  American  consul  slow  to  act. 

April  12  (sent  1.45  p.  m.):  Cable  to  Major  Rafferty  acknowledging  his  cablegram; 
have  seen  the  American  minister;  advising  him  to  make  demand  for  all  needful 
papers  of  the  Venezuelan  consul  in  the  presence  of  his  lawyer  as  witness,  making  state- 
ment of  cause  assigned  if  he  refuses;  in  case  the  American  consul  refuses  to  act,  to 
cable  New  York  for  warship. 

April  12  (Major  Rafferty 's  letter  of  10th  received):  Major  Rafferty  says  that  he  has 
discovered  that  the  Venezuelan  consul  proposed  to  send  a  gunboat  to  seize  the  steam- 
ship liking  if  he  left  for  Guanoco  that  day;  he  points  out  the  necessity  of  going  to 
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Guanoco  to  provision  our  men  there  and  to  attend  to  important  work  under  exploita- 
tion; he  will  consult  the  American  consul  and  be  guided  by  circumstances;  calls 
attention  to  the  gravity  of  the  situation  and  points  out  that  the  State  Department 
should  come  to  our  relief  by  affording  necessary  protection  or  permit  us  to  properly 
arm  ourselves  to  insure  our  own  protection. 

April  12  (6.25  p.  m.):  Cabled  to  Major  Rafferty  cautioning  him  to  act  within  the  law: 
advised  him  we  were- accomplishing  everything  possible  m  absence  of  his  detailed 
report. 

April  13  (received  the  following  letter  from  Major  Rafferty,  dated  April  7,  from  Port 
of  Spain): 

"J.  L.  Rake,  Esq., 

"Private  Bow  W.  390,  Caracas,  Venezuela. 

"Dear  Sir:  As  reported  in  my  letters  by  royal  mail,  Doctor  Ponce  and  myself 
left  here  for  Guanoco  on  the  2d  of  April. 

"It  was  on  the  same  day  that  the  consul  refused  clearance  papers  on  the  ground 
that  Cafio  Colorado  was  in  possession  of  the  revolutionists. 

"He  was  particularly  careful  to  spring  this  on  us  late  in  the  day,  after  having  kept 
us  delayed  on  one  pretext  or  another,  and  there  is  no  doubt  in  my  mind  that  the  War- 
ner ana  Quinlan  people  brought  him  his  instructions  and  that  he  was  trying  to  delay 
us  all  he  could.  As  it  was  imperative  that  Doctor  Ponce  and  I  should  go  to  Guanoco 
without  delay,  I  appealed  to  the  American  consul  at  Port  of  Spain,  who  hesitated  to  act 
until  convinced  by  the  captain  of  the  Hartford;  American  consul,  Port  of  Spain,  then 
signed  the  necessary  papers.  The  Venezuelan,  consul  is  evidently  of  wratn  at  what 
he  considers  our  lack  of  respect,  and  made  a  number  of  covert  threats  as  to  what  would 
happen  if  his  orders  were  disregarded;  however,  the  captain  of  the  Hartford  told  me 
to  go  ahead,  and  that  he  would  take  care  of  any  side  shows  that  might  be  tried  on  us. 

"On  reaching  Cafio  Colorado,  we  found  Gen.  Horacio  Ducharme  in  control  of 
custom-house,  and  he  entered  and  cleared  us  as  chief  of  the  revolution. 

"  Doctor  Ponce  and  myself  reached  our  destination  on  the  evening  of  the  2d  and 
made  every  possible  arrangement  to  meet  the  Warner  and  Quinlan  people  if  they  came 
our  way,  and  I  left  our  place  at  12  o'clock  on  the  night  of  April  3d,  well  satisfied  that 
our  people  could  hold  down  the  situation.  Everything  went  well  until  we  reached 
the  junction  of  the  San  Juan-Frances  rivers,  when  I  was  suddenly  called  by  captain 
of|  Viking,  who  reported  that  we  were  being  fired  upon,  and  he  at  the  same  time 
promptly  seized  a  barker  and  fired  back.  I  do  not  know  who  the  parties  were,  but 
there  were  three  rowboats,  with  quite  a  number  of  men.  We  continued  on  our  way, 
and  on  my  return  here  I  immediately  reported  to  the  American  consul  and  the  cap- 
tain of  the  Hartford;  the  latter  advised  the  American  consul  to  notify  the  American 
minister  at  Caracas,  which  he  did  by  cablegram  in  plain  words,  of  which  I  inclose  you 
a  translation  into  code.  I  also  inclose  copies  of  cables  sent  and  received  between  your 
office  and  this. 

"In  compliance  with  your  last  cablegram,  I  immediately  consulted  the  captain  of 
the  Hartford  and  forwarded  you  a  cablegram  in  accordance  with  his  advice;  he  also 
instructed  the  American  consul  to  notify  Washington  of  the  fact  that  the  Viking  was 
fired  upon  and  that  the  manager  of  the  company  requested  the  Hartford's  protection. 

"Whether  my  action  fits  in  with  your  views  or  not  is  difficult  for  me  to  Know,  but 
the  fact  remains  that  the  country  is  in  such  a  state  that  we  need  either  direct  protec- 
tion from  our  Government  or  proper  authority  to  defend  ourselves,  and  such  authority 
is  not  likely  to  be  given  from  the  only  place  where  it  could  come,  viz,  Washington. 
"Yours,  truly, 

"(Signed)  Malcom  A.  Rafferty,  "/.  A.  C" 

April  14  (1.15  p.  m.):  Cabled  Major  Rafferty,  in  order  to  avoid  giving  pretence  for 
seizure  of  steamship  Viking,  not  to  go  to  any  Venezuelan  ports  until  further  advised. 

[Translation  of  opinion  of  Dr.  J.  B.  Bance  in  re  Viking  incident.] 

Caracas,  April  U,  1902. 
Mr.  J.  L.  Rake, 

Managing  Director  New  York  and  Bermudez  Company,  Present. 

Dear  Sir:  Complying  with  your  wishes,  I  have  given  my  most  special  attention 

to  the  incident  of  the  viking,  although  we  have  not  yet  the  necessary  information  as 

to  exactly  what  has  happened  which  would  serve  as  a  sure  guide  for  us  to  give  an 

opinion  in  the  matter. 

The  facts  such  as  have  been  stated  and  on  which  I  base  my  conclusions  are  as  follows: 

The  steamship   Viking  was  in  absolute  necessity  of  going  from  Port  of  Spain  to 

Cafio  Colorado  without  any  loss  of  time,  to  carry  one  of  our  attorneys,  whose  presence 

was  indispensable  there,  as  well  as  to  carry  provisions,  as  it  always  does,  tot  tb&'frcs&»- 
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men  and  employees  of  the  company  at  Guanoco.  The  Venezuelan  consul  at  Port 
of  Spain  refused  to  give  the  vessel  papers  without  stating  his  reasons  for  his  action, 
and  the  vessel,  compelled  as  it  was  for  the  urgent  necessity  of  accomplishing  its  duty, 
and  besides,  being  under  the  American  flag,  received  its  papers  from  the  American 
consul  at  that  place,  and  left  Port  of  Spain.  We  do  not  yet  Know  whether  the  steamer 
touched  at  Cafio  Colorado  or  at  some  other  port,  nor  if  the  provisions  it  carried  were 
unloaded,  but  according  to  the  information  given  to  me,  it  touched  on  the  Vene- 
zuelan coast,  and  that  on  returning  to  Port  of  Spain  was  fired  at  in  the  "Cafio  Frances,' ' 
receiving  some  gunshots  from  land,  from  whom  as  yet  unknown. 

These  are  the  facts  which  I  take  as  certain,  save  such  change  as  further  information 
may  make. 

It  is  a  principle  of  universal  legislation,  also  adopted  by  Venezuela,  that  ignorance 
of  the  established  laws  does  not  excuse  its  nonfulfillment,  and,  in  what  relates  to 
revenue  matters,  Law  XVI,  chapter  13,  article  226,  of  the  code  of  hacienda,  offers 
a  weak  attenuation  to  that  principle;  moreover,  article  24,  chapter  1.  of  the  same  law, 
imposes  on  the  Venezuelan  consuls  in  foreign  countries  the  duty  of  informing  whoever 
desires  information  on  this  point  of  the  contents  of  revenue  regulations  and  give  any 
explanations  he  may  be  asked  for  on  the  subject,  with  the  view  of  saving  the  inter- 
ested parties  from  any  damages  that  might  be  derived  from  its  nonfulfillment. 

Tlie  vessel  could  not  have  left  legally  from  Port  of  Spain  for  Cafio  Colorado  without 
papers  having  been  given  to  it  by  the  consular  agent  of  Venezuela,  and  its  having 
left  without  such  papers  can  not  be  excused  by  the  absolute  necessity  that  was 
alleged,  nor  is  it  covered  by  papers  given  to  it  by  the  American  consul,  which  would 
only  serve  to  prove  that  the  steamer  was  not  on  a  smuggling  expedition,  which  is  a 
most  important  fact;  but  the  fact  always  remains  that  Law  XVI.  article  2,  was  not 
complied  with,  and,  besides,  articles  24,  36,  38,  47,  187,  190.  194,  195,  and  223  of  the 
same  law  are  against  us;  also  Law  XXI  of  the  above-mentioned  code,  article  1  (cases 
4,  5,  6,  9.  and  10). 

The  consul  having  refused  to  give  the  vessel  any  papers,  he  would  have  been  liable 
to  responsibility  for  any  damages  (art.  39,  Law  XVI)  if  the  captain  of  the  steamer 
had  confined  himself  to  obtaining  some  proof  of  such  refusal  as  well  as  of  the  impera- 
tive necessity  for  his  sailing.  The  responsibility  of  the  consular  agent  might  have  been 
used  against  the  Venezuelan  Government.  However,  the  fact  of  the  steamer  having 
left  and  returned  in  ppite  of  such  a  refusal  constitutes  a  violence  that  places  us  in  a 
disadvantageous  position. 

It  is  obvious,  on  the  other  side,  that  the  steamer,  by  leaving  port  without  papers  by 
the  Venezuelan  consular  agent,  did  not  in  any  way  facilitate  its  trip  nor  cover  the 
possibility  of  accomplishing  the  mission,  which  was  alleged  to  be  indispensable, 
since  on  its  arrival  it  would  legally  be  liable  to  be  stopped  and  seized,  not  only  the 
steamer  itself,  but  its  cargo  also,  and  in  the  case  it  haa  touched  at  some  unopened 
port,  or  a  deserted  island,  in  which  cases  the  responsibility  incurred  would  be  still 
more  serious.  The  alleged  imperative  necessity  is  entirely  destroyed  by  these  argu- 
ments. 

It  is  a  fact  that  the  steamer  touched  the  Venezuelan  coast  for  the  purpose  of  land- 
ing men  and  provisions  (I  do  not  know  whether  it  succeeded),  since  on  its  return  it 
was  fired  at  in  the  " Cafio  Frances/'  It  is  therefore  unquestionable  that,  besides  the 
steamer  having  left  without  the  necessary  papers,  it  illegally  landed  and  returned. 

Any  damages  that  either  the  steamer  or  the  company  may  have  suffered,  on  the 
former  being  fired  at  in  the  Cafio  Frances,  can  not  be  claimed  on  solid  grounds — 
firstly,  because  it  was  illegally  navigating  Venezuelan  waters;  secondly,  because  it  is 
not  known  whether  the  attack  came  from  public  forces  or  revolutionary  forces,  and 
thirdly,  because  if  it  came  from  revolutionary  forces — this  is  a  point  that  has  been 
discussed  and  maintained  on  good  grounds  by  the  Department  of  State  of  the  United 
States,  that  a  government  can  not  be  held  responsible  for  damages  caused  within  its 
territory  to  foreigners  by  a  revolutionary  party,  and  this  theory  would  surely  be 
invoked  against  the  company. 

The  Venezuelan  consul  at  Port  of  Spain  was  not  in  the  right  in  refusing  papers  to 
the  steamer  without  expressing  the  reasons  he  had  for  so  doing,  but  unfortunately 
the  company  did  not  avail  itself  of  this  circumstance,  which  might  have  placed  it  in 
a  good  position  to  claim  damages. 

These  considerations,  founded  on  the  lack  of  information  that  I  have,  may  be 
changed  by  further  ana  more  accurate  facts. 

My  impression  (or  opinion),  as  one  of  the  company's  attorneys,  is  that  the  Viking 
should  not  return  to  Venezuela;  if  it  did,  it  would  be  seized  under  the  revenue  regu- 
lations or  laws. 

Looking  forth  to  new  developments  in  this  case,  and  awaiting  your  orders,  I  remain, 
Yours,  very  truly, 
r.  J.  B.  Bancs. 
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[Translation  of  modified  opinion  Dr.  J.  B.  Bance  in  re  Viking  incident.] 

Caracas,  April  18, 1902. 
Mr.  J.  L.  Rake, 

Managing  Director  of  the  New  York  and  Bermudez  Company, 

Caracas,  Venezuela. 

Dear  Sir:  I  beg  to  confirm  in  all  its  parts  my  letter  of  the  14th  instant,  since  it  is 
still  my  belief  that  if  the  steamship  Vihng  touches  again  the  Venezuelan  coast  it  will 
be  seized  under  the  revenue  laws.  But  the  further  information  that  I  now  possess 
places  me  in  a  position  to  add  to,  and  to  a  certain  extent  to  modify,  my  previous  impres- 
sions in  a  manner  favorable  to  our  position. 

The  new  facts  given  to  me  are  as  follows:  First,  that  the  Venezuelan  consul,  on 
refusing  to  give  the  steamship  Viking  papers  for  Carlo  Colorado  (Venezuela)  gave  as  a 
motive  for  his  refusal  the  fact  that  the  region  in  which  Carlo  Colorado  and  the  custom- 
house are  situated  was  in  the  hands  of  the  revolutionists,  and  second,  that  the  Viking 
arrived  at  the  custom-house  and  landed  there  one  of  the  company's  attorneys  and 
some  provisions  for  the  employees  of  the  company  and  that,  on  its  return,  it  was 
cleared  by  the  custom-house,  wnich  actually  was  in  the  hands  of  the  revolutionists. 

In  my  opinion  the  grounds  on  which  the  consul  based  his  refusal  is  not  a  legitimate 
one,  Cafio  Colorado  being,  as  it  is,  an  open  port  to  foreign  commerce.  The  port  had 
neither  been  closed  nor  blockaded,  and  foreign  vessels  are  perfectly  Btrange  to  the 
political  convulsions  the  country  is  going  through.  * 

These  facts  once  established,  and  taking  into  account  that  the  VxHna  might  be 
seized,  the  company  would  have  a  right  to  claim  damages  through  diplomatic  channels, 
basing  its  claim  on  international  rules.  There  are  several  very  important  precedents  in 
our  favor  in  the  diplomatic  records,  not  only  of  the  United  States,  but  also  in  those  of 
Venezuela. 

It  is  very  important  to  obtain  and  keep  at  hand  some  evidence  proving  the  grounds 
on  which  the  Venezuelan  consul  based  his  refusal  to  let  the  Viking,  on  its  trip  or  trips, 
sail  aswell  as  carry  its  cargo.  It  is  important  to  prove  the  fact  that  it  was  given  papers 
by  the  American  consul,  as  well  as  its  having  been  entered  and  cleared  by  the  insur- 
gents that  were  in  possession  of  the  custom-house  at  Cafio  Colorado. 

I  shall  have  the  pleasure  in  due  time  to  hand  you  a  full  report,  containing  precedents 
of  an  international  order,  on  which  my  opinion  is  based. 

Yours,  truly,  J.  B.  Bance. 


The  Acting  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State, 
Washington,  April  21,  1902. 
The  Department's  instruction  to  you  to  object  to  illegal  disposses- 
sion of  Bermudez  Company  was  not  intended  to  imply  any  interference 
with  the  regular  administration  of  justice,  but  only  that  you  should 
object  if,  upon  your  knowledge  of  the  facts,  illegal  dispossession  should 
be  attempted.  If  there  appears  to  be  any  abuse  in  the  administration 
of  justice,  including  enforcement  of  judgments,  requiring  or  seeming 
to  require  action  or  this  Government,  you  will  report  the  facts  to  the 
Department  and  await  instructions. 

Hill,  Acting. 


The  Acting  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State, 
Washington,  April  22,  1902. 
Represented  Venezuelan  consul  Port  of  Spain,  who  refuses  clear 
Bermudez  Company's  vessel  Viking  for  Cafio  Colorado  with  food  sup- 
plies for  employees,  declares  if  vessel  proceeds  with  papers  signed  by 
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the  United  States  consul  he  will  send  gunboat  to  seize  her  as  pirate. 
Ascertain  and  report  whether  declaration  of  Venezuelan  consul  was 
authorized  by  Venezuelan  Government. 

Hell,  Acting. 

Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

Caracas,  April  22, 1902. 
Last  eighteen  words  of  your  cable  unintelligible.     Attempted  dis- 
possession Bermudez  Company  abandoned  for  the  present,  as  adver- 
sary of  Bermudez  Company  left  here  for  New  York  yesterday,  after 
interview  with  me. 

Bowen. 


•Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

Caracas,  April  £3, 1902. 
In  answer  to  your  corrected  cable,  I  believe  order  of  dispossession 
was  illegal,  and  I  objected  so  vigorously  that  dispossession  was  not 
attempted.  I  think  status  should  be  maintained  until  final  judgment 
is  rendered.  Lawyer  of  adversary  of  Bermudez  Company  showed  me 
to-day  cable  from  Washington  stating  that  you  had  instructed  me  not 
to  interfere  with  judgment.  He  claimed  order  of  dispossession  might 
now  be  enforced.  I  told  him  I  should  not  take  back  one  word  I  have 
said  to  the  Venezuelan  Government,  nor  cease  to  object  to  enforce- 
ment of  illegal  order  of  dispossession  until  lam  peremptorily  instructed 
so  to  do  by  you. 

Bowen. 


Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

Caracas,  April  23,  1902. 
Minister  for  foreign  affairs  says  Venezuelan  code  compels  war  ships 
to  capture  as  contraband  any  ships  not  duly  cleared  by  Venezuelan 
consuls. 

Bowen. 


The  Acting  Secretary  of  State  to  Minister  Bowen. 

[Tdegram.] 

Department  of  State, 
Washington,  April  25,  1902. 
This  Government  regards  the  course  of  the  Government  of  Vene- 
zuela respecting  the  wiring  as  contrary  to  international  law  and  re- 
quests that  the  Venezuelan  consul  be  directed  to  issue  clearance 
papers  or  that  those  of  the  American  consul  be  respected.  The  cir- 
cumstances require  prompt  action. 

Hill,  Acting. 
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Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

Caracas,  April  SO,  1902. 
Minister  for  foreign  affairs,  by  order  of  the  President,  has  filed 
with  me  a  strong  protest  against  act  of  our  consul  at  Port  of  Spain 
in  clearing  Viking  for  Caflo  Colorado,  and  characterizing  it  as  an 
interference  with  Venezuelan  commerce  and  an  infringement  on  the 
Venezuelan  sovereignty.  The  minister  states  that  this  incident  is 
serious,  and  requests  protest  be  forwarded  to  you. 

Bowen. 


The  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State, 
Washington,  May  1,  1902. 
Without  waiving  rights  already  claimed,  say  to  Venezuelan  Gov- 
ernment that  upon  representations  made  to  this  Department  the 
men  of  the  New  York  and  Bermudez  Company  are  without  food 
and  dependent  upon  the  provisions  on  board  the  Viking,  it  is  urged 
that  after  search  for  arms  and  ammunition,  the  Viking  be  cleared 
with  an  innocent  cargo  for  Caflo  Colorado  either  by  the  Venezuelan 
or  the  American  consul.     Answer  urgent. 

Hay. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  90.]  Legation  of  the  United  States, 

Caracas,  May  2,  1902. 
Sib:  I  have  the  honor  to  confirm  and  acknowledge  cables  in  regard 
to  the  Viking  incident,  copies  of  all  of  which  will  be  found  on  the 
annexed  sheets.  I  also  inclose  translations  of  the  foreign  office 
correspondence  on  the  subject  and  some  documents  furnished  by 
Mr.  Rake,  general  manager  of  the  New  York  and  Bermudez  Company. 
I  am,  etc., 

Herbert  W.  Bowen. 


[Inclosure  No.  1— Telegram.] 

The  Acting  Secretary  of  State  to  Minister  Bowen. 

April  22,  1902. 
Represented  Venezuelan  consul,  Port  of  Spain,  who  refuses  clear  Bermudez  Com- 
pany vessel  Vih'ng  for  Caflo  Colorado,  with  food  supplies  for  employees;  declares  if 
vessel  proceeds  with  papers  signed  by  United  States  consul  he  will  send  gunboat  to 
seize  her  as  pirate.  Ascertain  and  report  whether  declaration  of  Venezuelan  conbul 
was  authorized  by  Venezuelan  Government. 

Hill,  Acting. 


[Inclosure  No.  2— Telegram.] 

Minister  Bowen  to  the  Secretary  of  State. 

April  23,  1902. 
Minister  for  foreign  affairs  says  Venezuelan  code  compels  warships  to  capture  as 
contraband  any  ships  not  duly  cleared  by  Venezuelan  consuls. 

Bowen. 
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[Inclosure  No.  3— Translation.] 
The  Minister  for  Foreign  Affairs  to  Minister  Bow  en. 

April  26,  1902. 

Mr.  Minister:  In  accordance  with  instructions  from  the  President  of  the  Republic, 
I  have  to  inform  you  of  and  protest  against  an  act  committed  by  the  United  States 
consul  at  Port  of  Spain  as  an  interference  with  Venezuelan  commerce  and  an  infringe- 
ment on  the  internal  jurisdiction  of  this  Republic.  I  refer  to  the  clearance  of  the 
Viking  for  Cafio  Colorado,  and  which  was  mentioned  in  a  note  to  your  excellency  from 
mypredecessor  on  the  8th  of  this  month. 

The  Venezuelan  consul  in  Trinidad  having  been  obliged  to  suspend  temporarily 
the  clearance  of  ships  for  certain  ports  on  the  coast  where  there  are  at  present  no  fiscal 
authorities,  the  United  States  consul  took  it  upon  himself  to  clear  the  ship  in  spite  of 
the  protests  of  the  Venezuelan  consul  and  of  the  exceptional  circumstances  that  had 
caused  clearance  to  be  temporarily  suspended. 

Law  XVI  of  the  Hacienda  Code  prescribes  certain  duties  to  consuls  which  can  not 
be  fulfilled  without  the  concurrent  action  of  the  fiscal  agents  in  the  Venezuelan  ports. 
So  that  the  temporary  suspension  of  consular  clearance,  made  necessary  on  account 
of  certain  internal  conditions,  and  for  certain  places  like  Cano  Colorado,  which  is 
only  open  for  the  importation  of  its  own  consumption,  did  not,  on  account  of  the  inter- 
ference of  a  foreign  consul,  produce,  as  it  naturally  would,  a  state  of  affairs  favorable 
for  peace,  but  an  exactly  opposite  effect  to  that  which  was  sought  for  in  the  law  for 
the  safeguard  of  general  interests. 

In  informing  your  excellency  of  this  grave  incident  I  beg  that  you  will  notify  your 
Government  of  this  protest  against  the  action  of  the  United  States  consul  at  Port  of 
Spain. 

Accept,  etc.,  Mantel  Formboxa  Palacio. 


I  Inclosure  Xo.  4 — Translation.] 
The  Minister  for  Foreign  Affairs  to  Minister  Bowen. 

Caracas,  April  8,  1902. 
Mb.  Minister  :  A  little  while  before  the  interview  I  had  the  honor 
of  having  with  your  excellency  yesterday  afternoon,  I  had  received 
orders  from  the  President  to  inform  your  legation  that  on  the  4th  of 
the  present  month  the  steamer  Viking  had  left  Port  of  Spain  for 
Guanoco  without  clearance  papers  from  the  Venezuelan  consul.  It  is 
to  be  supposed  that  the  agent  of  this  Republic  called  the  attention  of 
the  sliip  to  the  fact  that  there  were  no  fiscal  agents  in  Guanoco. 
P*In  informing  your  excellency  of  this  fact  I  must  say  to  you  that  the 
Government  reserves  to  itself  in  this  matter  any  action  provided  by 
the  fiscal  laws. 

I  renew  etc.,  J.  R.  Pachano. 


[Inclosure  No.  &— Telegram,  i 

Minister  Bowen'to  the  Secretary  of  State. 

April|26,  1902, 
Minister  for  foreign  affaire  has  filed  with  me  strong  protest  against  act  of  oui  consul 
at  Port  of  Spain  in  clearing  Viking  for  Cano  (  olorado,  and  characterize*  it  as  an  inter- 
ference with  Venezuelan  commerce  and  an  infringement  on  the  Venezuelan  sov- 
ereignty. The  minister  states^ that  this  incident  is  ^rious  and  requests  pioteet  be 
forwarded  you. 

Bow  EN. 
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[Inclosure  No.  5.] 
M.  A.  Rafferty  to  J.  L.  Rake. 

Port  of  Spain,  Trinidad,  April  16,  1902. 

Dear  Sir:  Inclosed  please  find  copies  of  the  correspondence  on  the  clearance  of 
the  steamship  Viking,  etc. 

The  facts  are  as  follows: 

On  April  2  we  applied  for  Venezuelan  consular  clearance  for  the  Viking  to  proceed 
to.Cafio  Colorado. 

The  Venezuelan  consul  kept  us  waiting  on  various  pretexts  until  late  in  the  after- 
noon (he  was  closeted  most  of  the  day  with  P.  R.Quinlan  and  his  agents).  On  the 
afternoon  of  the  2d  of  April  I  received  the  attached,  marked  "1,"  and  immediately 
handed  it  to  the  United  States  consul,  at  the  same  time  requesting  an  American  con- 
sular clearance. 

The  American  consul  hesitated,  and  in  fact  endeavored  to  find  excuses  to  avoid  giv- 
ing us  a  clearance;  but  finally  finding  we  intended  calling  for  the  Hartford's  pro- 
tection, was  induced  to  act,  which  he  did  by  forwarding  No.  '2,"  and  after  receipt  of 
No.  "3,"  giving  us  clearance. 

In  No.  3  you  will  have  the  reply  of  the  Venezuelan  consul;  in  his  clause  No.  1  he 
lies,  and  you  will  also  note  his  concluding  paragraph.  The  Michelena  referred  to  has 
been  a  customs  officer  at  the  Cano  Colorado  for  alone  time,  and  is  not  our  agent,  unless 
the  fact  that  he  usually  received  a  fee  from  us  to  induce  him  to  hurry  with  our  papers 
could  make  him  so. 

Nos.  4  and  5  are  my  own  and  Captain  Dalton's  reports  to  the  United  States  consul 
that  the  Viking  was  fired  at,  and  demanding  protection. 

Nos.  6  and  7  speak  for  themselves. 

On  April  10  we  again  applied  for  a  Venezuelan  clearance,  and  were  not  only  refused, 
but  threatened  by  the  Venezuelan  consul  that  if  we  took  the  Viking  into  Venezuelan 
waters  without  his  permission  he  would  have  the  boat  seized  as  a  pirate.  Nos.  8 
and  9  refer  to  this. 

The  United  States  consul  again  cleared  us,  and  on  the  same  day  I  received  No.  10 
from  the  Venezuelan  consul.  We  left  here  on  the  night  of  the  10th  fully  prepared 
to  protect  ourselves,  and  returned  to  Port  of  Spain  on  the  14th  without  being  inter- 
fered with,  r 
Yours,  truly,                              :                                    Malcolm  A.  Rafferty.' 


[Inclosuro  No.  7.j 
Mr.  Figueredo  to  Mr.  Rafferty.  .  "~~> 

[Translation.]] 

Trinidad,  April  2,  1902.% 

Taking  in  consideration  that  the  port  of  Cano  Colorado  has  been  occupied  by  the 
revolutionists,  the  traffic  between  this  island  and  the  said  port  must  be  stopped  until 
a  new  order  from  the  National  Government. 

Please  advise  receipt  of  this  letter. 

Yours,  truly,  Carlos  B.  Figueredo. 


[Inclosure  No.  8.] 
Consul  Smith  to  Mr.  Figueredo, 

'  Port  of  Spain,  Trinidad,  April  2,  1902. 

Sir:  I  have  the  honor  to  inform  you: 

I  am  advised  by  Maj.  Malcom  A.  Rafferty,  manager  for  the  New  York  and  Ber» 
mudez  Company,  that  he  made  application  for  clearance  papers  for  the  American 
vessel  Viking,  of  New  York,  belonging  to  the  said  New  York  and  Bermudez  Company. 
The  said  papers  applied  for  were  tor  the  purpose  of  entering  the  steamship  Viking  at 
Cano  Colorado,  Venezuela,  from  where  the  steamship  Viking  was  to  proceed  to  Gua- 
noco,  her  destination. 

I  am  further  advised  by  Major  Rafferty  that  the  papers  applied  for  have  been 
refused. 

I  have  the  further  honor  to  advise  you  that  it  is  imperative,  in  the  interests  of  the 
New  York  and  Bermudez  Company,  that  the  steamship  Viking  should  proceed  to 
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Cafio  Colorado  and  Guanoco,  as.  in  view  of  these  conditions,  I  respectfully  request 
that  you  favor  the  New  York  ana  Bermudez  Company  with  the  papers  requested  ^and 
in  the  event  of  your  not  issuing  same,  that  you  advise  me  in  writing  your  reasons  for 
such  refusal  to  issue  said  papers. 

I  have,  etc.,  Alvin  Smith,  United  States  Consul. 


[Inclosure  No.  9.] 

Mr.  Figueredo  to  Consul  Smith. 

[Translation.] 

Port  of  Spain,  April  2,  1902. 
Sir:  I  have  the  honor  to  acknowledge  receipt  of  your  letter  of  this  date.     In  answer 
to  it  I  must  tell  you: 
I.  It  is  not  true  that  in  this  consulate  has  been  refused  the  papers  for  dis 


the  Viking,  as  they  not  even  were  brought  to  the  secretary.  When  Major  Rafferty 
asked  at  what  time  he  could  get  the  papers  which  he  intended  to  send,  I  answered  by 
word  and  soon  after  by  an  official  letter,  which  he  had  not  the  kindness  to  acknowledge 
receipt,  that  taking  in  consideration  that  the  revolutionists  were  in  possession  of  Cafio 
Colorado,  the  said  port  closed  to  traffic  until  new  order  from  the  Venezuelan  Govern- 
ment, the  closing  of  the  said  port  being  for  all  national  and  foreign  vessels,  without  any 
exception. 

II.  My  honorable  colleagues  must  understand,  whose  intervention  in  this  affair  I 
consider  particular  and  officiously,  it  is  not  possible  that,  signed  by  a  Venezuelan 
authority,  as  I  am,  those  papers  serve  to  give  life  and  movement,  in  any  form,  to  places 
commanded  by  revolutionary  chiefs,  even  if  it  is  temporarily. 

III.  The  dispatch  of  vessels  made  by  this  consulate  to  a  port  occupied  by  the  revolu- 
tion would  be  an  act  of  immorality,  a  treason  to  the  constitutional  Government  of 
Venezuela,  as  it  would  be  a  sanction  of  the  revolt,  and  I,  neither  as  consul  for  Venezuela 
nor  in  any  form,  commit  disloyal  or  immoral  acts. 

I  think  wise  to  tell  you  that  the  collector  of  Cafio  Colorado,  appointed  by  Gen. 
Horacio  Ducharne,  is  Mr.  Michelena,  the  agent  for  the  New  York  and  Bermudez  Com- 
pany. 

I  have,  etc.,  C.  B.  Figueredo. 


(Inclosure  No.  10.] 

Mr.  Rafferty  to  Consul  Smith. 

April  4,  1902. 

Sir:  I  beg  to  submit  the  following  statement  to  you,  which  connects  with  the  infor- 
mation you  already  have  concerning  the  movements  of  the  New  York  and  Bermudez 
Company's  steamship  Vikina: 

The  Venezuelan  consul,  Mr.  Carlos  B.  Figueredo,  having  refused  to  give  the  com- 
pany's vessel  clearance  for  the  Cafio  Colorado,  in  Venezuela,  the  matter  was  brought 
to  your  attention  and  you  cleared  the  vessel  as  United  States  consul.  The  Viking 
proceeded  to  the  vicinity  of  the  custom-house  at  Cafio  Colorado,  stopping  at  her  cus- 
tomary anchorage,  and  from  there  I  proceeded  up  the  river  to  the  custom-house. 

I  found  the  custom-house  at  Cafio  Colorado  in  possession  of  one  Horacio  Ducharne, 
whom  I  ascertained  to  be  a  revolutionary  leader,  and  he  informed  me  that  he  was 
general  in  control  of  the  whole  district  for  the  revolutionary  party  in  Venezuela. 

General  Ducharne  accepted  the  papers  provided  by  you  as  United  States  consul, 
and  at  the  same  time  gave  me  clearance  papers  for  my  return  trip  to  Trinidad. 

After  leaving  the  Venezuelan  custom-house  I  proceeded  on  board  the  steamship 
Viking  to  the  N  ew  York  and  Bermudez  ( 'ompany 's  dock  at  Guanoco. 

I  left  Guanoco  on  board  the  steamship  Viking  at  11.45  p.  m.,  April  3,  the  vessel  pro- 
ceeding down  the  Guanoco  and  San  Juan  rivers  on  her  way  to  Trinidad. 

On  nearing  the  junction  of  the  Frances  and  San  Juan  rivers  I  was  suddenly  called 
from  my  berth  by  Captain  Dalton,  master  of  the  Mking,  who  informed  me  that  we 
were  being  fired  upon.  I  reached  the  deck  in  time  to  hear  two  shots  from  some  boats 
that  were  near  us,  and  prepared  myself  to  repel  any  further  attack. 

Attached  I  beg  to  hand  you  a  report  to  me  from  the  captain  of  the  Viking,  which  I 
have  carefully  inquired  into  and  find  to  be  correct  in  every  feature. 

In  conclusion  I  oeg  to  state  that  the  New  York  and  Bermudez  Company  has  on  its 
property  at  Guanoco,  Venezuela,  at  the  present   moment  f>  citizens  of  the  United 
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States  and  over  100  British  subjects.  I  beg  further  to  state  that,  from  my  own  obser- 
vation, that  portion  of  the  country  embraced  by  the  eastern  portion  of  the  State  of 
Sucre  and  part  of  the  State  of  Maturin  is  entirely  without  law  or  order,  as  is  shown  by 
the  fact  of  the  New  York  and  Bermudez  Company's  vessel  (employed  only  in  the 
legitimate  business  of  the  company)  being  fired  upon,  and,  still  further,  that  I  consider 
the  employees  of  the  company  at  the  company's  works  at  Guanoco  are  in  danger  of 
similar  attacks  at  any  moment. 

I  would  respectfully  ask  that  you  draw  the  attention  of  the  proper  authorities  n* 
the  United  States  Government  to  this  matter,  looking  toward  proper  and  adequate 
protection  of  its  citizens  employed  by  the  New  York  and  Bermudez  Company. 
Respectfully, 

M.  A.  Rafperty, 
Manager  New  York  and  Bermudez  Company,  British  West  Indies . 


[Inclosure  No.  11.] 
Captain  Dal  ton  to  Mr.  Rafferty. 

Port  op  Spain,  Trinidad,  April  4,  190t. 

Sir:  I  beg  to  submit  the  following  report  in  connection  with  the  movements  of  the 
company's  steamship  Viking  for  your  attention: 

In  accordance  with  your  instructions  the  steamship  Viking  left  the  company's 
dock  at  Guanoco  at  11.45  p.  m.,  April  3.  We  proceeded  down  the  San  Juan  River 
without  any  unusual  incidents  until  on  nearing  the  junction  of  the  Frances  and  San 
Juan  rivers  the  ship  was  suddenly  fired  upon  from  three  boats  which  were  lying  in 
the  shadow  of  the  mangrove  trees  on  the  bank  nearest  us. 

We  were  not  hailed  or  signaled  in  any  way;  the  boats  had  no  lights  and  gave  no 
intimation  of  their  location  until  they  opened  fire  on  us. 

At  the  first  shot  I  called  you  from  your  stateroom,  at  the  same  time  picking  up  a 
rifle  that  was  in  your  room,  and  reached  the  forward  part  of  the  deck  in  time  to  hear 
the  bullet  from  the  second  snot.  I  then  returned  the  fire  with  one  shot,  when  the  party 
attacking  us  fired  their  third  and  final  shot,  I  firing  my  second  shot  almost  simultane- 
ously. In  accordance  with  your  instructions  I  proceeded  on  my  way  down  the  San 
Juan  River  to  the  Gulf  of  Paria  and  on  to  Port  of  Spain. 

I  have  no  knowledge  as  to  whom  the  boats  attacking?  us  belong  to  or  of  whom  their 
crews  consist j  but  I  am  perfectly  satisfied  that  these  boats  were  lying  in  ambush  to 
attack  the  Viking. 

I  beg  to  request  that  the  company  will  afford  myself  and  the  vessel  proper  protec- 
tion, as  under  the  conditions  existing  at  the  present  time  in  that  part  of  Venezuela 
in  which  I  have  to  handle  the  Viking  is  apparently  without  law  or  order,  and  I  con- 
sider that  the  company's  steamer  and  my  own  life  and  that  of  the  crew  to  be  in  danger 
at  any  moment  while  traveling  in  Venezuelan  waters. 

I  beg  to  state  that  the  foregoing  statement,  as  far  as  the  attack  on  the  steamer  is 
concerned,  can  be  confirmed  by  the  steersman  of  the  vessel. 
Respectfully, 

James  Dalton, 
Captain  of  the  New  York  and  Bermudez  Company1  s  Steamer  Viking. 


[Inclosure  No.  12.] 

Mr.  Figueredo  to  the  Manager  of  the  New  York  and  Bermudez  Company. 

[Translation.] 

Port  of  Spain,  Trinidad,  April  5,  1902. 

Sir:  It  is  very  strange  that  up  to  the  present  moment  you  have  not  deigned  to 
answer  my  letter  of  the  2d  instant,  in  which  I  advised  you  that  the  revolutionists 
being  in  possession  of  the  port  of  Cafio  Colorado,  this  consulate  had  suspended  the 
dispatching  of  vessels  to  said  port  until  the  Venezuelan  Government  instructs  the 
contrary. 

By  this  letter  I  come  now  to  give  the  same  advice,  and  I  wish  to  have  an  answer 
in  due  form  and  which  in  every  case  will  save  the  responsibility  of  my  Government, 
of  the  Venezuelan  Republic,  and  even  mine,  if  on  account  of  the  trips  of  vessels  belong- 
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ing  to  that  company  or  of  vessels  dispatched  by  said  company,  without  an  order  from 
this  consulate,  the  said  vessels  or  the  interests  of  the  company  in  Guanoco  suffer  any 
injury  or  damage  made  by  the  revolutionists. 

The  manager  of  the  company  must  know  that  of  all  that  has  happened  and  also  of 
the  last  trip  of  the  steamer  Viking  I  have  informed  my  Government,  the  "sole" 
authority  I  acknowledge  and  before  which  I  must  render  an  account  of  my  actions. 

You  have  the  right  of  complaint  and  protest  before  my  Government,  which  you 
can  make  whenever  you  think  convenient. 

Your  servant,  Carlos  B.  Fiou  ere  do, 

Consul  for  Venezuela. 


[Inclosure  No.  13.] 
Mr.  Rafferty  to  Mr.  Figueredo. 

Port  op  Spain,  Trinidad,  April  7,  1902. 
Sir:  I  beg  to  acknowledge  the  receipt  of  your  favor  of  the  5th  of  April,  for  which 
please  accept  my  thanks. 

Malcom  A.  Rafferty, 
For  New  York  and  Bermuda  Company. 


[Inclosure  No.  14.] 
Mr.  Rafferty  to  Consul  Smith. 

April  10,  1902. 

Sir:  I  beg  to  hand  you  attached  a  report  from  the  captain  of  the  New  York  and 
Bermudez  Company's  steamer  Viking,  Capt.  James  Dal  ton,  with  regard  to  the  action 
of  the  consul  for  the  United  States  of  Venezuela  on  our  application  for  a  clearance  for 
the  Viking,  from  Port  of  Spain  to  Cafio  Colorado,  Venezuela. 

I  beg  to  state  that  it  is  of  the  utmost  importance  to  the  business  of  the  New  York 
and  Bermudez  Company  that  the  Viking  should  proceed  to  Guanoco,  Venezuela 
(port  of  entry,  Cafio  Colorado},  not  only  with  regard  to  the  regular  business  of  the 
company,  but  in  order  to  supply  provisions  to  7  citizens  of  the  United  States  of  Amer- 
ica and  over  100  British  subjects  who  are  located  at  Guanoco.  I  beg  further  to  state 
that  the  above-mentioned  employees  of  the  company  are  at  the  present  time  in  want 
of  provisions. 

I  especially  draw  your  attention  to  Captain  Dalton's  statement  of  the  threat  of  the 
Venezuelan  consul  to  treat  the  Vibina  as  a  pirate  if  she  goes  to  Venezuelan  waters, 
and  hereby  demand  the  protection  of  the  Government  of  the  United  States  of  America. 
Respectfully, 

Malcolm  A.  Rafferty,  Manager. 


[Inclosure  No.  15.] 

Captain  Dalton  to  Mr.  Rafferty. 

April  10,  1902. 

Dear  Sir:  In  accordance  with  your  instructions  to  clear  the  Viking  for  Cafio  Colo- 
rado, I  presented  myself  at  the  office  of  the  consul  for  the  United  States  of  Venezuela 
at  2  o'clock  to-day,  having  the  usual  papers,  viz,  manifest,  crew  list,  baggage  list,  list 
of  passengers,  etc.,  with  me. 

I  saw  the  consul  for  the  United  States  of  Venezuela  in  person,  and  he  conversed 
with  me  in  English,  which  language  he  speaks  fluently.  The  Venezuelan  consul 
refused  to  clear  the  Viking  for  Cafio  Colorado  on  the  ground  that  the  port  of  Cafio  Colo- 
rado is  in  the  hands  of  Venezuelan  revolutionists,  but  offered  to  clear  the  vessel  for 
Pedernales. 

It  will  be  of  no  use  to  enter  the  Viking  at  Pedernales,  that  being  a  port  far  distant 
from  the  San  Juan  River,  through  which  we  have  to  travel  to  the  New  York  and 
Bermudez  Company's  headquarters  at  Guanoco,  and  for  which  Cafio  Colorado  is  the 
port  of  entry. 

Furthermore,  there  is  no  port  of  entry  at  Pedernales,  the  customs  port  for  that  place 
being  Gairia. 


WRONGS  DONE  AMERICAN   CITIZENS   BY  VENEZUELA.  397 

2  The  consul  for  the  United  States  of  Venezuela  further  stated  that  if  the  Viking 
proceeded  to  Venezuelan  waters  without  clearance  papers  from  the)VenezuelanJcon- 
sul  she  would  be  treated  as  a  pirate,  and  that  it  would  be  necessary  for  him  to  send  the 
Venezuelan  gunboat  Miranda  after  the  Viking  and  treat  her  as  a  pirate  according  to 
Venezuelan  laws. 

I  immediately  reported  to  the  office  of  the  company  and  was  instructed  to  report  the 
matter  to  the  consul  for  the  United  States  of  America. 

Following  out  these  instructions,  I  reported  to  the  consul  for  the  United  States  of 
America  all  the  foregoing  facts. 

Yours,  truly,  J  as.  Dalton, 

Captain  of  the  Steamship  Viking. 


[Inelosure  No.  16.] 

Mr.  Figueredo  to  Captain  Dalton. 

[Translation.] 

Consulate  of  the  United  States  of  Venezuela, 

Trinidad,  April  10,  1902. 
Sir:  I  am  very  sorry  not  to  be  able  to  dispatch  you  for  Carlo  Colorado  by  the  same 
motive  which  prevented  me  from  signing  your  papers  the  last  time. 
I  am,  etc., 

Carlos  B.  Figueredo. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  91.]  Legation  of  the  United  States, 

Caracas,  May  2,  1902. 
Sir:  I  have  the  honor  to  acknowledge  and  confirm  cables  from 
and  to  the  Department  in  regard  to  the  order  of  the  court  of  Caru- 
pano  dispossessing  the  New  York  and  Bermudez  Company  of  the 
mine  "Felicidad,  copies  of  which  will  be  found  on  the  annexed 
sheets.  I  also  inclose  the  affidavits  of  Major  Rafferty  and  Mr. 
Ganteaume  in  regard  to  the  assertions  of  the  judge  who  issued  said 
order. 

I  am,  etc.,  Herbert  W.  Bowen. 

[Inelosure  No.  1— Telegram.] 

The  Acting  Secretary  of  State  to  Minister  Bowen. 

April  21, 1902. 
The  Department '8  instructions  to  you  to  object  to  illegal  dispossession  of  Bermu- 
dez Company  was  not  intended  to  imply  any  interference  with  the  regular  admin- 
istration of  justice,  but  only  that  you  should  object  if,  upon  your  knowledge  of  the 
facts,  illegal  dispossession  should  be  attempted.  If  there  appears  to  be  any  abuse 
in  the  administration  of  justice,  including  enforcement  of  judgments,  requiring  or 
seeming  to  require  action  of  this  Government,  you  will  report  the  facts  to  the  Depart- 
ment and  await  instructions. 

Hill,  Acting. 

[Inelosure  No.  2— Telegram.] 
Minister  Bowen  to  the  Secretary  of  State. 

April  22,  1902. 
Last  18  words  of  your  cablegram  unintelligible.    Attempt  to  dispossess  Bermudez 
Company  abandoned  for  the  present,  as  adversary  of  Bermudez  Company  left  here 
for  New  York  yesterday  after  interview  with  me. 

Bowen. 
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[Inclosure  No.  a— Telegram.] 
Minister  Bowen  to  the  Secretary  of  State 

April  22,  1902. 
In  answer  to  your  corrected  cable,  I  believe  order  of  dispossession  was  illegal,  and 
I  objected  so  vigorously  that  dispossession  was  not  attempted.  I  think  status  quo 
should  be  maintained  until 'final  judgment  is  rendered.  Lawyer  of  adversary  of 
Bermudez  Company  showed  me  to-day  cable  from  Washington  stating  that  you  had 
instructed  me  not  to  interfere  with  judgment.  He  claimed  order  of  dispossession 
might  now  be  enforced.  I  told  him  I  should  not  take  back  one  word  I  have  said  to 
the  Venezuelan  Government  nor  cease  to  object  to  enforcement  of  illegal  order  of 
dispossession  until  I  am  peremptorily  instructed  so  to  do  by  you. 

Bowen. 


[Inclosure  No.  4.] 

Affidavit  of  Malcolm  A.  Rafferty. 

Trinidad,  British  West  Indies. 
I,  Malcolm  Anstice  Rafferty,  of  Port  of  Spain,  in  the  island  of  Trinidad,  manager 
<  f  the  New  York  and  Bermudez  Company,  make  oath  and  say  as  follows: 

I.  On  the  1st  of  April,  1902,  having  been  informed  by  the  counsel  of  the  said  com- 
pany, Dr.  Celestino  Ferrara,  that  an  order  of  possession  had  been  granted  to  Messrs. 
Warner  &  Quinlan  in  respect  of  the  Felicidaa  mine  claimed  by  them,  and  that  the 
said  order  was  irregular  and  "ultra  vires, "  I  requested  an  interview  with  Sefior  Ramon 
Figueroa,  the  judge  of  the  court  of  first  instance  in  Carupano. 

II.  At  the  said  interview  the  said  judge  admitted  in  my  hearing  and  in  my  presence 
that  the  order  was  irregular  and  stated  that  be  had  been  compelled  to  make  the  said 
order  under  instructions  from  his  superiors  in  office. 

Malcolm  A.  Rafferty. 

Sworn  at  the  court-house  in  the  town  of  Port  of  Spain,  in  the  island  of  Trinidad, 
this  16th  day  of  April,  1902,  before  me. 

[Notary's  signature.] 


[Inclosure  No.  5.] 

Affidavit  of  Henry  Peter  Ganteaume. 

Trinidad,  British  West  Indies. 
I,  Henry  Peter  Ganteaume,  of  Port  of  Spain,  in  the  island  of  Trinidad,  barrister 
at  law,  make  oath  and  say  as  follows: 

I.  I  am  thoroughly  acquainted  with  the  Spanish  language. 

II.  On  the  31st  day  of  March,  1902,  I  accompanied  Malcolm  Anstice  Raffertv,  the 
manager  of  the  New  York  and  Bermudez  Company,  to  Carupano  as  his  legal  advisor. 

III.  On  the  1st  day  of  April,  1902,  1  had  a  conference  with  Dr.  Celestino  Ferrara, 
counsel  for  the  said  company  in  Carupano,  and  was  informed  by  him  that  the  judge 
of  first  instance  there,  Sefior  Ramon  Figueroa,  had  granted  an  order  for  possession 
to  Messrs.  Warner  &  Quinlan  of  the  Felicidad  mine  claimed  by  them,  and  that  the 
said  order  contained  a  direction  for  the  use  of  the  Government  forces,  if  necessary, 
to  carry  out  the  said  order. 

IV.  I  was  then  shown  a  certified  copy  of  the  said  order  which  the  said  Dr.  Celestino 
Ferrara  informed  me  was  irregular  and  "ultra  vires. " 

V.  On  the  same  day  Malcolm  Anstice  Rafferty,  Dr.  Celestino  Ferrara,  and  I,  this 
deponent,  had  an  interview  with  the  said  judge  at  the  house  of  the  latter. 

VI.  At  that  interview  the  said  judge  admitted  the  irregularity  of  the  said  order 
and  stated  that  he  had  been  compelled  to  make  the  said  order  under  instructions 
from  his  superiors. 

Henry  P.  Ganteaume. 

Sworn  at  the  court-house  in  the  town  of  Spain,  in  the  island  of  Trinidad,  this  16th 
day  of  April,  1902,  before  me. 

[Notary's  signature.] 


WRONGS  DONE  AMERICAN   CITIZENS   BY   VENEZUELA.  399 

Minister  Bowen  to  tlie  Secretary  of  State. 

No.  93.]  Legation  of  the  United  States, 

Caracas,  Venezuela,  May  4,  1902. 

Sir:  I  have  the  honor  to  report  that  on  the  receipt,  day  before  yes- 
terday, of  your  delayed  cablegram  of  the  25th  of  April  (a  copy  of 
which  is  inclosed  herein),  I  called  on  the  minister  for  foreign  affairs 
and  told  him  that  my  Government  protests  against  the  views  of  the 
Venezuelan  Government  in  regard  to  the  Viking  matter,  on  the 
ground  that  they  are  contrary  to  international  law,  and  requests  that 
the  Venezuelan  consul  be  directed  to  give  clearance  papers  to  the 
ship  or  that  those  of  the  American  consul  be  respected. 

The  minister  replied  that  his  Government  had  protested  against 
the, act  of  the  American  consul  in  giving  papers  to  the  Viking,  and 
that  he  is  awaiting  your  answer.  He  seemed  to  think  our  consul 
had  acted  not  only  irregularly,  but  illegally.     I  did  not  discuss  the 

Question  with  him,  as  our  consul  in  Trinidad  is  not  under  my  juris- 
iction  or  supervision,  but  I  expressed  the  hope  and  belief  that  you 
would  give  the  protest  your  careful  consideration  and  would  answer 
it  promptly. 

I  then  asked  him  what  objection  he  had  to  ordering  the  Venezuelan- 
consul  to  furnish  the  Viking  with  clearance  papers.  He  answered 
that  his  Government  has  no  custom  officers  at  present  at  Cafio 
Colorado,  and  that  President  Castro  fears  that  if  papers  are  given  to 
the  Viking  the  supplies  she  carries  will  be  seized  by  the  revolutionists, 
and  that  the  Viking  will  thus  serve  as  an  agent  of  the  revolution.  I 
replied:  "That  view   is  erroneous.     If   the  revolutionists  seize  the 

Srovisions  on  the  Viking,  they  will  be  committing  a  hostile  and 
epredatory  act  that  will  serve  to  induce  my  Government  to  take 
into  consideration  the  advisability  of  using  force  to  compel  the  revo- 
lutionists to  respect  our  flag,  and,  consequently,  your  Government, 
instead  of  losing  anything,  would  derive  a  very  considerable  benefit  by 
complying  with  our  request."  I  then  suggested  that  the  Venezuelan 
consul  be  directed  to  issue  clearance  papers  to  the  Viking,  with  the 
understanding  that  only  provisions  be  carried  on  her  to  the  asphalt 
mines,  and  that  the  said  consul  be  instructed  to  visit  the  Viking  at 
both  the  beginning  and  the  end  of  her  round  trip  in  order  that  he 
might  satisfy  himself  that  the  said  understanding  was  being  carried 
out  in  good  faith.  I  then  hinted  that  if  the  Venezuelan  Government 
does  not  comply  with  our  request  I  could  not  be  expected  to  try  to 
induce  my  Government  not  to  take  such  steps  as  it  may  deem  neces- 
sary to  see  that  the  men  at  the  asphalt  mine  are  properly  supplied 
with  provisions.  The  minister  said  that  he  would  confer  with  Pres- 
ident Castro  and  let  me  know  his  decision  early  in  the  morning. 
Faithful  to  his  promise,  he  called  on  me  yesterday  morning  before 
breakfast  and  said:  "  President  Castro  is  willing,  out  of  respect  to  you 
and  your  Government,  to  accede  to  your  request,  and  I  will  send  to 
you  to-day  a  letter  (a  translation  of  which  is  herein  inclosed)  which 
you  may  yourself  forward  to  the  Venezuelan  consul." 

I  thanked  the  minister  and  told  him  that  I  hoped  the  arrangement 
would  prove  entirely  satisfactory  to  my  Government. 

This  morning  I  received  yaur  two  delayed  cablegrams  (copies  of 
which  are  herein  inclosed)  suggesting  substantially  the  same  plan  as 
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the  one  I  had  proposed  as  above  indicated,  and  in  answer  to  them  I 
have  just  sent  to  you  a  cablegram  (copy  of  which  is  herein  inclosed) 
stating  that  the  matter  has  been  arranged. 

I  am,  etc.,  Herbert  W.  Bowen. 


[Inclosure  No.  1— Telegram.] 

The  Secretary  of  State  to  Minister  Bowen. 

April  25. 
This  Government  regards  the  course  of  the  Venezuelan  Government  respecting 
the  Viking  as  contrary  to  international  law,  and  requests  that  the  Venezuelan  consul 
be  directed  to  issue  clearance  papers  or  that  those  of  the  American  consul  be  respected. 
The  circumstances  require  prompt  action. 

Hay. 


[Inclosure  No.  2— Translation.] 

No.  466.]  United  States  of  Venezuela,  Ministry  of  Hacienda, 

Department  of  CrsTOM-HousES  and  Salt  Mines, 

Caracas,  May  3,  190t. 
To  the  Venezuelan  Consul  in  Trinidad:  ^ 

"  The  President  of  the  Republic,  as  a  temporary  concession,  and  until  the  reestab- 
lishment  of  the  normal  trade  with  Cafio  Colorado,  orders  you  to  clear  the  ship  that 
is  used  for  carrying  provisions  to  a  certain  number  of  workmen  that  the  American 
company  has  stationed  there.  The  clearance  of  the  ship  shall  be  done  under  your 
immediate  inspection  and  with  the  understanding  that  on  its  return  it  shall  furnish 
to  your  office  that  it  has  only  carried  provisions  for  the  company.  For  this  purpose 
it  is  agreed  that  you  shall  inspect  the  ship  at  the  beginning  and  end  of  each  trip. 

This  is  done  without  any  prejudice  to  the  protest  presented  by  the  Government 
through  the  minister  of  foreign  affairs  against  the  act  of  the  United  States  consul  in 
unduly  clearing  the  ship.  Said  protest  is  still  pending.  The  concession  is  a  special 
one  for  the  company. 

God  and  the  Federation. 

R.  Tello  MEND07A. 


[Inclosure  No.  3.] 

The  Secretary  of  State  to  Minister  Bowen. 

"-  *"*  -  April  30 — 4  p.  m. 

Advise  Venezuelan  minister  that  the  United  States  Government  is  informed  and 
understands  that  the  port  of  Cafio  Colorado  is  in  actual  possession  and  control  of 
insurgents.  The  inability  of  this  Government  to  recognize  any  closure  of  the  port 
by  titular  government  unsupported  by  effective  blockade  is  founded  on  precedents 
set  byTthis  Government  during"  civil  war  and  repeatedly  asserted  and  constantly 
maintained  ever  since. 


[Inclosure  No.  4.] 

The  Secretary  of  State  to  Minister  Bowen. 

May  1—12  m. 
Without  waiving  rights  already  claimed,  say  to  Venezuelan  Government  that  upon 
representations  made  to  this  Department  that  the  men  of  the  New  York  and  Ber- 
mudez  Company  are  without  food  and  dependent  upon  the  provisions  on  board  the 
Viking,  it  is  urged  that  after  search  for  arms  and  ammunition  the  Viking  be  cleared 
with  an  innocent  cargo  for  Cafio  Colorado  either  by  the  Venezuelan  or  American 
consu).     Answer  urgent. 
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[Inclosure  No.  5.] 

Minister  Bowen  to  the  Secretary  of  State. 

.May  4 — 6  p.  m. 
The  plan  suggested  in  your  delayed  cables,  which  arrived  this  morning,  I  suggested 
two  days  ago  and  it  was  accepted  by  the  President  yesterday  very  gracefully.    The 
Vene7Aielan  consul  will  now  issue  clearance  papers  to  the  Viking  and  inspect  the  ship 
before  and  after  each  trip,  so  as  to  see  that  only  provisions  are  carried. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  98.]  Legation  of  the  United  States, 

Caracas,  Venezuela,  May  18,  1902. 
Hon.  John  Hay, 

Secretary  of  State,  Washington,  D.  C. 

Sir:  In  answer  to  your  instructions,  No.  55,  of  April  17  last,  direct- 
ing me  to  report  in  regard  to  the  charge  preferred  against  me  by  the 
Hon.  Frank  Hiscock,  I  have  the  honor  to  inform  you  that  when  I 
heard  the  Warner-Quinlan  company  had  secured  an  order  from  the 
court  of  first  instance  at  Carupano  authorizing  the  company  to  take 
possession  of  the  Felicidad  mine,  I  ur^ed  the  \  enezuelan  Government 
to  rescind  the  order  on  the  ground  that  the  case  had  been  appealed 
from  the  lower  court  at  Carupano  to  the  superior  court  at  Cumana, 
and  thence  brought  to  Caracas  for  a  final  decision  by  the  court  of 
cassation.  It  seemed  to  me  that  a  petty  court  had  no  right,  after  the 
case  had  been  taken  away  from  it  on  appeal,  to  ignore  the  fact  of 
appeal  and  transfer  millions  of  dollars  worth  of  property  of  American 
citizens  by  a  simple  stroke  of  the  pen.  The  Venezuelan  Government 
answered  that  it  could  not  interfere  with  the  procedure  of  the  courts. 
No  further  correspondence  has  taken  place  between  the  Venezuelan 
Government  and  me  on  the  subject,  and  at  no  time  have  I  made  any 
direct  request  of  the  courts.  It  was  the  Warner-Quinlan  company 
itself,  through  its  attorneys  here,  wrho  prevented  the  order  from  being 
executed.  The  attorneys  called  on  me  the  very  day  the  Venezuelan 
Government  notified  me  of  its  refusal  to  interfere,  and  I  gave  them  a 
long  arid  patient  hearing,  and  I  explained  to  them  very  carefully  why 
I  believed  the  order  should  be  rescinded.  The  following  morning  I 
called  on  the  senior  attorney,  and  he  then  informed  me  that  after  his 
interview  with  me  the  previous  day  he  had  cabled  to  Mr.  Quinlan  not 
to  execute  the  order  and  to  return  to  Caracas. 

I  consider  that  my  action  was  perfectly  fair  and  just,  and  I  believe 
that  the  course  of  the  Warner-Quinlan  company's  attorneys  in 
recalling  Mr.  Quinlan  was  in  every  respect  highly  commendable  and 
legal. 

I  am,  etc.,  Herbert  W.  Bowen. 


Charge  Russell  to  the  Secretary  of  State. 

No.  230.]  Legation  of  the  United  States, 

Caracas,  December  6,  1903. 

Sir:  At  the  request  of  Mr.  George  W.  Crichfield  I  have  the  honor 
to  forward  to  you  an  affidavit  sworn  to  by  him. 

On  the  27th  of  November  Mr.  Crichfield  came  to  me  and  said  that 
he  wanted  to  go  to  Maracaibo  to  look  after  his  business  interasfc^ 
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and  supposed  the  authorities  would  try  and  detain  him  on  account 
of  an  order  of  the  court  in  Caracas.  Mr.  Crichfield  went  to  La 
Guaira  on  the  afternoon  of  the  27th,  intending  to  take  the  steamer 
of  the  30th  for  Maracaibo.  On  the  morning  of  the  30th  I  was  noti- 
fied that  the  collector  of  the  port  in  La  Guaira  would  not  allow  Mr. 
Crichfield  to  embark.  I  went  to  the  foreign  office  and  told  the 
minister  that  the  order  of  the  court,  as  I  understood  it,  prohibited 
Mr.  Crichfield  from  leaving  Venezuela;  that  he  did  not  intend  to 
leave  Venezuela,  but  was  going  to  Maracaibo.  The  minister  imme- 
diately began  an  investigation,  and  called  Mr.  Crichfield's  lawyer. 
The  result  of  the  conference  was  that  the  foreign  minister  said  that 
the  authorities  were  not  detaining  Mr.  Crichfield,  but,  as  the  steamer 
on  which  he  was  going  to  Maracaibo  touched  at  Curacao  en  route, 
the  law  required  a  bond  for  the  amount  of  the  suit  pending,  $8,000. 
Mr.  Crichfield  absolutely  refuses  to  give  bond,  and  there  the  matter 
rests.  I  know  nothing  but  Mr.  Crichfield's  statement  of  the  case 
pending  in  the  court,  but  he  has  the  best  lawyer  in  Caracas,  and  the 
restraining  order  of  the  judge  is  in  accordance  with  the  law. 
I  am,  etc., 

William  W.  Russell. 


[Inclosure  with  dispatch  No.  230  from  Charge  Russell.] 

Caracas,  Venezuela,  December  3,  1903. 

George  \V.  Crichfield,  of  lawful  age,  being  first  duly  sworn,  deposes  and  says:  That 
he  is  a  natural-born  citizen  of  the  United  States,  and  a  citizen  of  the  State  of  New 
'  Jersey:  that  he  is  general  manager  of  the  United  States  and  Venezuela  Company,  at 
No.  1  Broadway,. New  York:  that  he  holds  the  power  of  attorney  of  said  company  in 
Venezuela;  that  said  company  owns  in  the  State  of  Zulia,  Venezuela,  an  asphalt  mine 
known  as  Inciarte,  a  railroad  27  miles  long  from  said  asphalt  mine  to  the  banks  of  the 
Rio  Limoro,  a  large  refinery  and  other  works  on  the  banks  of  said  river,  and  that  affiant 
personally  supervised  the  construction  of  said  railroad  and  all  such  works  of  the 
company. 

Affiant  further  states  that  he  has  been  held  since  the  23d  of  October  of  the  present 
year,  and  is  still  being  held  by  the  authorities  of  Venezuela  against  his  will  and  in  spite 
of  his  protest,  and  that  he  has  been  prohibited  by  said  authorities  from  leaving  the 
country  or  from  going  to  Maracaibo  to  attend  to  his  business,  greatly  to  his  personal 
damage  and  to  the  damage  of  his  company. 

Affiant  further  states  that  the  basis  or  cause  for  such  detention,  and  the  only  basis 
or  cause  so  far  as  he  knows  or  has  ever  heard,  is  an  order  given  by  the  judge  of  the  first 
instance  in  Caracas,  on  the  23d  of  October,  1903,  upon  the  petition  or  demand  of  one 
Cesare  Urdaneta,  a  Venezuelan,  residing  in  Caracas,  wherein  said  Urdaneta  claimed 
that  the  affiant  owes  to  him,  Urdaneta,  the  sum  of  $8,000  for  commission  alleged  to  be 
due  him  for  the  sale  of  an  asphalt  mine  named  La  Paz,  situated  in  the  jurisdiction  of 
Maracaibo. 

Affiant  further  states  that  said  suit  of  Urdaneta  is  utterly  without  foundation  in  law 
or  equity:  that  this  affiant,  does  not  and  never  did  owe  Urdaneta  $8,000,  or  any  other 
sum:  that  said  sum  was  onlv  to  be  paid  in  the  event  affiant  purchased  the  said  asphalt 
mine,  La  Pa/,  and  that  such  purchase  was  never  made. 

Affiant  further  states  that  at  the  request  of  Urdaneta,  and  upon  his  representations 
that  La  Paz  was  a  large  and  valuable  mine,  with  good  title,  he,  affiant,  took  an  option 
on  said  mine,  in  the  year  1900,  but  that  upon  examination,  said  mine  proved  to  be 
worthless,  and  its  pietended  title*  of  no  legal  value,  and  that  he,  affiant,  declined  to 
exercise  his  option  to  purchase  said  mine  for  said  reasons. 

Affiant  further  states  that  his  agreement  with  Urdaneta  was  clear  and  explicit; 
that  he,  affiant,  would  pay  $8,000  to  said  Urdaneta  only  in  the  event  that  he,  affiant, 

Eurchased  said  mine,  and  after  the  title  to  said  mine  liad  been  legally  transferred  to 
im,  affiant,  and  in  no  other  event. 

Affiant  further  states  that  notwithstanding  these  facts,  said  Urdaneta  has  under- 

t&ken,  by  threats,  intimidation,  and  otherwise  to  collect  from  this  affiant  such  sum 

of  $8,000,  and  that  he  has  instituted  suit  against  this  affiant  for  said  amount.  ^ 
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Affiant  further  states  that  said  judge  of  the  first  instance  issued  a  peremptory  order 
restraining  this  affiant  from  leaving  the  country,  which,  in  effect,  has  been  construed 
to  prevent  affiant  from  going  to  Maracaibo;  that  said  order  was  made  without  hearing 
the  answer  of  this  affiant,  or  giving  him  any  opDortunity  to  answer,  and  that  said  order 
was  made  without  requiring  said  Urdaneta  to  give  any  bond  to  indemnify  this  affiant 
for  any  damages  whicn  he  might  unjustly  and  unlawfully  suffer  by  reason  of  such  order. 

Affiant  further  states  that  he  has  produced  the  following  proofs  before  the  judge 
of  the  first  instance :  (a)  A  certificate  from  the  registro  publico,  of  Maracaibo,  where 
the  titles  of  said  mine,  La  Paz,  are  registered,  declaring  that  the  titles  of  said  mines 
stand  in  the  names  of  the  original  owners,  and  that  no  sale  thereof  had  ever  been  made 
to  this  affiant  according  to  the  records  of  his  office;  (b)  a  letter  from  said  Urdaneta 
wherein  he  stated  that  they  had  made  a  conditional  contract  (option)  with  affiant, 
with  reference  to  said  La  Paz;  (c)  affiant's  power  of  attorney  of  the  United  States  and 
Venezuela  Company;  (d)  the  records  of  the  department  of  fomento,  showing  that 
affiant  has  never  purchased  said  mine. 

Affiant  further  states  that  said  Urdaneta  has  produced  absolutely  no  proof  whatever 
which  shows  or  pretends  to  show  that  affiant  owes  or  ever  has  owed  to  him,  Urdaneta, 
$8,000,  or  any  other  sum  whatever;  that  said  Urdaneta  has  not  even  made  a  prima 
facie  case,  and  that  said  Urdaneta's  contention  is  absolutely  and  wholly  without 
merit. 

Affiant  further  states  that  he  has  petitioned  the  said  judge  of  the  first  instance  to 
rescind  and  revoke  said  order  detaining  this  affiant,  and  prohibiting  him,  affiant,  from 
leaving  this  country,  but  without  avail. 

Affiant  further  states  that  said  Urdaneta  is  a  wholly  irresponsible  and  dangerous 
man;  that  he,  Urdaneta,  has  made  threats  against  the  life  of  this  affiant;  that  he, 
affiant,  believes  that  said  Urdaneta  is  likely  to  attempt  to  assassinate  him,  this  affiant, 
and  that  he,  the  affiant,  is  beine  held  by  the  order  of  the  court  and  prohibited  from 
leaving  the  country,  although  by  remaining  here  he  is  exposed  to  grave  personal 
damages,  unless  he,  affiant,  will  pay  $8,000,  which  he  does  not  and  never  did  owe.  In 
consequence  whereof  affiant  has  suffered  and  is  suffering  serious  damages  not  only  to 
his  business,  but  likewise  to  his  health. 

Affiant  therefore  claims  and  demands  the  sum  of  $50,000  from  the  Government  of 
Venezuela  in  payment  of  the  damages  which  he  has  already  sustained  by  reason  of  such 
detention,  and  reserves  the  right  to  file  additional  claims  for  all  further  damages  which 
may  be  caused  him,  either  in  his  business,  or  in  his  health,  growing  out  of  the  present 
affair,  or  of  anything  directly  or  indirectly  connected  therewith,  or  any  further  deten- 
tion after  this  date. 

And  affiant  would  respectfully  petition  the  Government  of  the  United  States  of 
America,  through  the  American  legation  in  Caracas,  to  present  his  just  claim  for  dam- 
ages to  the  Government  of  Venezuela,  and  demand  payment  thereof,  and  take  such 
further  action  as  it  may  deem  necessary  and  proper  in  relation  thereto. 

George  W.  Crichpield. 

Legation  op  the  United  States, 
Caracas,  Venezuela,  December  5,  1908. 
Sworn  to  before  me  this  day  and  year  above  written. 

William  W.  Russell, 
United  States  Chargi  $  Affaires  ad  interim. 


The  Acting  Secretary  of  State  to  Charge  Russell. 

No.  161.]  Department  of  State, 

Washington,  December  11,  190S. 
Sir:  The  President,  at  the  request  of  Senator  Hiscock,  counsel  for 
the  Warner  and  Quinlan  Asphalt  Company,  directs  me  to  send  you 
the  statement  inclosed  herewith. 

You  will  please  furnish  the  lawyers  of  both  parties  to  the  asphalt 
controversy  with  copies  thereof. 
I  am,  etc.,  Francis  B.  Loomis, 

Acting  Secretary. 
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[Inclosure.] 
Statement. 

The  President  desires  that  the  Venezuelan  Government  shall  not  dispossess  the 
New  York  and  Bermudez  Company  by  force,  that  the  judicial  proceedings i>e  allowed 
to  take  their  course,  that  when  the  case  is  finally  decided  by  the  court  of  last  resort 
either  party,  the  Warner-Quinlan  Company  or  the  Bermudez  Company,  if  believing 
there  has  been  a  denial  of  justice,  shall  nave  the  right  to  present  to  the  Department  of 
State  a  complete  copy  of  the  judicial  proceedings  and  make  its  complaint  of  a  final 
denial  of  justice;  that  in  the  meantime  there  should  be  suspension  of  proceedings  in 
execution  of  final  judgment,  and  that  if  the  Department  shall  find  on  examination  of 
the  record  that  there  has  been  a  final  denial  of  justice  the  whole  matter  shall  be  sub- 
mitted to  international  arbitration.  But  if  there  shall  be  found  to  be  no  denial  of 
justice  the  execution  of  the  judgment  shall  have  its  course. 

Mr.  Bowen  has  been  carefully  instructed  to  pursue  an  absolutely  impartial  course 
between  the  different  claimants. 


Mr.  Russell  to  Mr.  Hay. 

No.  234.]  Legation  of  the  United  States, 

Caracas,  December  13,  1903. 

Sir:  I  have  the  honor  to  inclose  a  copy  of  a  protest  filed  with  me 
by  Mr.  George  W.  Crichfield  against  his  being  required  to  give  a  bond 
in  a  civil  suit  instituted  against  him  in  a  local  court. 

Mr.  Crichfield  has  given  a  bond  and  left  this  morning  for  La  Guaira, 
where  he  will  embarK  to-morrow  for  Maracaibo. 


I  am,  etc. 


William  W.  Russell. 


[Inclosure  to  No.  234.] 
Mr.  Crichfield  to  Mr.  Russell. 

Caracas,  Venezuela,  December  7,  1903. 

Dear  Sir:  The  judge  of  the  first  instance  in  Caracas  to-day  denied  my  application 
to  have  set  aside  and  rescinded  his  order  of  October  23,  holding  me  in  Venezuela 
and  restraining  me  from  going  about  my  business,  in  the  suit  of  Cesare  Urdaneta. 

The  judge  fixed  a  bond  of  $9,000,  and  stated  that  upon  my  giving  a  bond  in  said 
amount,  signed  by  Rivas,  Fensohn  &  Co.,  he  would  permit  me  to  leave. 

I  am  thoroughly  satisfied  that  unless  1  give  such  bond  I  stand  in  great  danger  of 
losing  my  life  here.     Under  the  order  of  said  judge  I  would  be  held  here  indefinitely. 

I  protest  against  having  to  give  such  bond,  and  I  consider  it  a  colossal  outrage.  I 
repeat  what  I  nave  heretofore  stated  to  you,  under  oath,  that  the  suit  of  the  said  Urdaneta 
is  absolutely  without  merit  in  law  or  in  equity.  It  is  nothing  more  or  less  than  an 
outrageous  attempt  at  extortion  and  blackmail. 

1  therefore  protest,  earnestly  and  strenuously,  against  having  to  give  such  bond, 
and  I  only  give  it  under  compulsion,  and.  as  I  firmly  believe,  for  the  purpose  of  avoid- 
ing being  assassinated,  to  which  I  would  be  constantly  exposed  by  remaining  under 
the  restraining  order  of  the  judge  of  the  first  instance. 

I  further  believe  that  as  soon  as  I  give  such  bond  that  it  is  the  intention  of  the  judge 
of  the  first  instance  to  declare  said  bond  forfeited  and  to  collect  the  same  from  my 
bondsmen,  notwithstanding  that  the  unquestioned  proof  is  already  in  the  hands  of 
said  judge  to  the  effect  that  I  do  not  and  never  did  owe  said  Urdaneta  $8,000,  or  any 
other  sum. 

Therefore,  as  I  am  compelled  by  superior  force  to  give  such  bond,  or  otherwise  be 
held  here  for  months  or  years  or  perhaps  lose  my  life.  I  would  earnestly  petition  the 
Government  of  the  United  States,  through  you,  to  take  such  steps  as  it  may  deem  fit 
and  proper  to  prevent  the  judge  of  the  first  instance  from  canceling  said  bond  or  col- 
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lecting  the  amount  thereof  from  my  bondsmen.  I  would  further  petition  the  Gov- 
ernment of  the  United  States  that  it  may  intervene  for  the  purpose  of  seeing  that 
justice  is  done  to  me  in  this  case. 

Respectfully,  etc.,  George  W.  Crichfield. 

Legation  op  the  United  States, 

Caracas,  December  8,  1903. 
Sworn  to  before  me  and'  deposited  the  day  and  year  above  written. 
fsEAL.]  William  W.  Russell, 

United  States  Charge  <f  Affaires  ad  interim. 


Charge  Russell  to  the  Secretary  of  State. 

No.  236.]  Legation  of  the  United  States, 

Caracas,  December  20, 1908. 
Sir  :  I  have  the  honor  to  inform  you  that  the  Federal  court  here  has 
taken  up  the  case  of  Warner  &  Quinlan  against  the  New  York  and 
Bermudez  Asphalt  Company  for  the  possession  of  the  mine  '  'Felici- 
dad,"  and  a  decision  will  be  reached  about  January  20. 
I  am,  etc., 

William  W.  Russell. 


The  Acting  Secretary  of  State  to  Charge  Russell. 

No.  162.]  Department  of  State, 

Washington,  December  21, 1903. 
Sir:  I  have  to  acknowledge  the  receipt  ofvour  No.  230,  of  the  6th 
instant,  in  relation  to  the  claim  of  George  W.  Crichfield  against  the 
Government  of  Venezuela. 

In  reply  I  have  to  say  that  there  is  no  ground  for  the  interference  of 
this  Government.  The  proceedings  in  this  case,  which  you  indicate 
js  in  accordance  with  the  law,  appears  to  be  similar  to  the  practice 
which  obtains  in  some  of  the  States  by  which  a  defendant  is  com- 
pelled to  give  security  to  abide  the  decision  of  the  court. 

You  may,  however,  urge  a  prompt  disposition  of  the  suit  which  is 
pending  against  Crichfield  in  tne  courts. 

I  am,  etc.,  Alvey  A.  Adee, 

Acting  Secretary. 

The  Acting  Secretary  of  State  to  Minister  Bowen. 

No.  163.]  Department  of  State, 

Washington,  December  29, 190S. 

Sir:  I  have  to  acknowledge  the  receipt  of  Mr.  Russell's  No.  234, 
of  the  13th  instant,  forwarding  copy  of  the  protest  of  Mr.  George  W. 
Crichfield  against  feeing  required  to  give  bond  in  a  civil  suit  in  a 
Venezuelan  court. 

The  Department's  No.  162,  of  the  21st  instant,  gives  its  views  in 
regard  to  this  case. 

You  will  observe  the  further  proceedings  with  a  view  to  seeing 
that  no  injustice  is  done  Mr.  Crichfield. 

I  am,  etc.,  Alvey  A.  Adee, 

Acting  Secretary 
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Chargi  RusseU  to  the  Secretary  of  State. 

No.  239.]  Legation  of  the  United  States, 

Caracas,  January  8, 1904. 
Sib:  I  have  the  honor  to  acknowledge  the  receipt  of  your  No.  161, 
of  December  11,  inclosing  a  statement  which  the  President,  at  the 
request  of  Senator  Hiscock,  counsel  for  the  Warner  &  Quinlan  Asphalt 
Company,  had  directed  jou  to  send  to  me,  and  to  say  that,  in  accord- 
ance with  your  instructions,  I  furnished  copies  thereof  to  the  lawyers 
of  both  parties  to  the  asphalt  controversy. 
I  am,  etc., 

William  W.  Russell, 


Minister  Bowen  to  the  Secretary  of  State. 

No.  241.]  Legation  of  the  United  States, 

Caracas,  January  9,  1904. 

Sib:  I  have  the  honor  to  inform  you  that  on  the  7th  instant  I  sent 
to  the  lawyers  here  of  the  Warner-Quinlan  Asphalt  Company  and  of 
the  New  York  and  Bermudez  Company  copies  of  the  statement  which 
the  President,  at  the  request  of  Senator  Hiscock,  counsel  of  the 
Warner-Quinlan  Company,  ordered  to  be  delivered  to  them. 

On  the  same  day  I  received  a  letter  from  the  lawyer  of  the  Warner- 
Quinlan  Company  stating  that  neither  as  a  Venezuelan  nor  as  a  lawyer 
can  he  accept  any  of  the  propositions  contained  in  the  statement, 
and  rejecting  the  indication  that  the  execution  of  the  court's  decision 
must  be  delayed  until  an  appeal  from  it  to  the  United  States  Gov- 
ernment shall  have  been  duly  settled.  I  did  not  answer  the  lawyers 
letter,  but  I  respectfully  suggest  that  you  communicate  to  Senator 
Hiscock  his  remarks  in  order  that  the  Senator  may  instruct  him  that 
the  statement  was  sent  at  his  (the  Senator's)  request  and  that  there- 
fore the  Warner-Quinlan  Company  and  its  lawyers  are  bound  to 
support  it  loyally  and  to  make  no  request  of  the  Venezuelan  Gov- 
ernment for  execution  inconsistent  with  the  terms  thereof. 
I  am,  etc., 

Herbert  W.  Bowen. 


Minuter  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

Caracas,  January  2S,  1904. 
(Received  February  4,  1904 — 5.55  p.  m.) 
Unanimous  verdict  rendered  to-day  in  favor  of  New  York  and 
Bermudez  Company. 

Bowen. 
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Minister  Bowen  to  the  Secretary  of  State. 

No.  253.]  Legation  of  the  United  States, 

Caracas,  Venezuela,  February  6,  1904. 
Sir:  I  have  the  honor  to  inclose  herewith  a  translation  of  the  deci- 
sion handed  down  by  the  high  federal  court  of  Venezuela  in  the 
asphalt  question. 

I  am,  etc.,  Herbert  W.  Bowen. 


[Inclosure.] 


United  States  of  Venezuela,  Ugh federal  court ,  hall  of  original  and  sole  jurisdiction,  Patrick 
R.  Quintan  and  Charles  M.  Warner  versus  The  New  York  and  Bermudez  Company. 

Final  decision  handed  down  by  the  high  federal  court  of  Venezuela  in  the  above 
action: 

[Specially  translated  for  the  Venezuelan  Herald.] 

United  States  of  Venezuela — in  their  name — the  hall  of  sole  instance  of  the  federal 

court. 

The  court  has  viewed  the  proceedings,  has  heard  the  oral  addresses  and  seen  the 
written  conclusions  of  the  parties. 

On  the  16th  of  February,  1901,  Drs.  Jos6  de  Jestis  Paul  and  Nicomedes  Zuloaga, 
lawyers,  the  constituted  attorneys  of  Patrick  R.  Quinlan  and  his  tenant  in  common, 
Charles  M.  Warner,  residents  of  Syracuse,  State  of  New  York,  in  the  United  States  of 
North  America,  brought  an  action  against  the  New  York  and  Bermudez  Company,  to 
compel  it  to  admit  the  validity  of  the  title  of  an  asphalt  mine  called  "  Felicidad,  the 
property  of  their  constituents,  and  in  case  the  defendant  company  should  not  admit 
this,  that  the  federal  court  should  declare  the  validity  of  the  said  title,  in  conformity 
with  its  legal  attributions  and  as  a  final  judgment  in  the  suit  which  they  were  insti- 
tuting. 

The  plaintiffs  based  their  action  on  the  following  grounds:  1.  That  the  said  mine, 
the  property  of  Quinlan  &  Warner,  is  situated  in  the  parish  of  Union,  district  Benitez, 
in  tne  State  of  Bermudez,  to  the  east  of  the  place  called  Usirina,  in  the  gulf  of  Paria, 
is  bounded  on  all  sides  by  wild  lands  and  consists  of  283  hectares  which  were  granted 
to  Messrs.  Antonio  Bianchi,  Antonio  Cervoni,  Jose*  Francisco  Micheli,  -and  Mateo  Guerra 
Marcano,  on  the  30th  of  November,  1897.  2.  That  the  said  mine  was  held  by  Messrs. 
Quinlan  &  Warner  under  conveyance  thereof  made  to  them  by  the  original  owners,  of 
which  conveyance  the  minister  of  fomento  was  notified.  3.  That  Messrs.  Warner  & 
Quinlan  purposed  to  work  the  said  mine,  but  that  the  New  York  and  Bermudez  Com- 
pany pretends  that  the  title  of  the  "Felicidad  "  is  not  valid,  alleging  that  the  said  mine 
is  comprised  within  another  mining  concession,  granted  to  it  in  the  name  of  its  secre- 
tary, Ambrose  H.  Carner,  in  the  year  1888,  and  that  by  virtue  of  a  contract  made  by  the 
National  Government  with  Horacio  R.  Hamilton  in  the  year  1883,  of  which  the  New 
York  and  Bermudez  Company  is  assignee,  the  National  Government  could  not  grant 
the  mining  concession  ''Felicidad." 

The  plaintiffs  annexed  to  the  demand  certified  copies  of  the  title  of  mines,  which 
the  New  York  and  Bermudez  Company  had  obtained,  and  also  of  the  title  and  plan 
of  the  wild  lands  which  were  granted  to  it  for  the  working  of  its  mine,  which  documents 
were  marked  with  the  letters  C,  D,  and  E;  and  they  also  annexed  the  title  and  plan 
of  the  mine  "Felicidad,"  and  also  a  superposition  or  transfer  of  the  plan  of  the  mine 
of  the  New  York  and  Bermudez  Company,  to  the  plan  of  the  mine  "Felicidad," 
marked  with  the  letter  F.  They  also  annexed  No.  8105,  of  the  Official  Gazette,  in 
which  the  governmental  resolution  of  the  10th  of  December,  1900,  appears,  which  con- 
tains the  interpretation  that  the  National  Government  gives  to  the  Hamilton  contract, 
with  regard  to  the  extent  of  his  concessions,  and  likewise  added  two  certified  copies, 
marked  with  the  letters  G  and  H,  of  the  petition  and  protest  of  the  director  of  the  New 
York  and  Bermudez  Company  relative  to  its  pretensions  which  occasion  the  action. 

Cognizance  having  been  taken  of  the  action  at  the  political  sitting  [folio  19],  it  was 
ordered  that  it  should  go  before  the  hall  of  first  and  sole  instance,  who  in  turn  sent  the 
matter  on  to  the  judge  of  substantiation,  who  is  the  president  of  this  court. 

On  the  10th  of  March,  1901,  Doctors  Zuroaga  and  Paul  amended  their  action  at  the 
place  where  it  says  "alleging  that  the  mine  'Felicidad'  is  comprised  within  another 
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mining  concession,  granted  to  the  said  New  York  and  Bermudez  Company  in  the  name 
of  its  secretary,  A.  Howard  Carner,  in  the  year  1888"  by  saying  " alleging  that  the  mine 
1  Felicidad '  is  comprised  within  another  mining  concession  granted  to  Howard  Carner, 
secretary  of  the  New  York  and  Bermudez  Company  in  1888,  and  transferred  by  the 
said  A.  Howard  Carner  and  his  wife,  Ida  A.  Carner,  to  the  said  company  by  a  document 
recorded  at  Caracas  under  No.  32,  at  folio  33  of  the  first  protocol,  volume  2,  for  the 
fourth  quarter  of  1983,  as  appears  from  the  certified  copy  which  they  annexed. 

On  the  18th  of  March,  1901,  the  president  of  the  federal  court,  as  judge  of  substan- 
tiation, ordered  that  the  New  York  and  Bermudez  Company  should  be  summoned  and 
should  appear  to  answer  the  action  brought  against  it,  and  on  endeavoring  to  effect 
service  oi  the  summons,  it  appearing  that  the  defendant  company  was  absent  from  the 
Republic,  the  said  judge  of  substantiation,  at  the  reauest  of  the  plaintiff  lawyers, 
ordered  Mr.  Henry  Willard  Bean  to  be  summoned,  as  the  constituted  attorney  of  the 
New  York  and  Bermudez  Company,  and  at  the  hearing  of  the  28th  of  March,  1901,  at 
the  appointed  hour,  Mr.  Bean  appeared,  and  stated  that  he  was  the  constituted  attorney 
of  the  New  York  and  Bermudez  Company  and  that  he  appointed  as  his  substitutes 
Doctors  Jos£  Loreto  Arismendi  and  Carlos  Leon  to  represent  trie  company  in  this  suit,  and 
it  was  therefore  ordered  that  the  said  company  should  be  summoned  anew  in  the  per- 
sons of  the  said  Doctors  Arismendi  and  Leon,  who  on  the  17th  of  April,  1901,  appeared 
and  took  the  dilatory  exceptions  that  the  court  was  incompetent,  that  the  plain  tiffs' 
constituted  attorneys  were  illegally  appointed  as  their  powers  were  wanting  in  the 
requisite  formalities  and  were  therefore  null,  and  the  exception  that  the  necessary 
security  had  not  been  given  to  enable  them  to  proceed  to  judgment. 

On  the  18th  of  April,  1901,  the  plaintiffs'  lawyers,  in  writing,  contradicted  in  their 
entirety  the  exceptions  taken  and  the  defendants'  representatives  having  moved  that 
evidence  should  oe  taken  on  the  exceptions  within  the  legal  period,  the  plaintiffs 
opposeel  the  motion  on  the  ground  that  the  exceptions  taken  were  merely  matters  of 
law.  By  minute  of  the  23d  of  April,  1901,  the  court  of  substantiation  decided  that  the 
point  was  not  one  of  mere  law,  and  therefore  declared  the  i««ue  open  to  evidence  during 
the  legal  period . 

By  judgment  of  the  25th  of  May,  1901,  the  court  of  substantiation  decided  the  issue, 
disallowing  the  exceptions  that  the  court  was  incompetent,  and  that  the  plaintiffs' 
attorneys  were  illegally  appointed,  but  allowing  the  exception  for  want  of  the  necessary 
security  in  order  to  proceed  to  judgment,  and  fixed  the  amount  of  the  security  in 
100,000  bolivars. 

By  instrument  in  writing  dated  the  28th  of  May,  1901,  which  appeared  at  folio  140 
of  the  first  part  of  the  proceedings,  the  defendants'  constituted  attorneys  alleged  that 
the  president  of  the  court  had  not  power  to  decide,  himself  alone,  the  exceptions 
taken;  and  for  that  reason,  and  reserving  the  right  to  appeal  from  his  decision  of  the 
27th  of  May,  in  so  far  as  it  disallows  the  exception  of  illegality  in  the  appointment  of  the 

SlaintinV  constituted  attorneys,  they  asked  the  substantiating  judge  to  revoke  that 
ecision,  thereby  restoring  the  proceedings  to  a  condition  for  Beginning  the  hearing 
before  the  full  court,  or  revising  the  judgment  radically,  to  declare  that  the  federal 
court  had  no  jurisdiction  whatsoever  to  take  cognizance  of  the  action  instituted  against 
the  New  Yorlc  and  Bermudez  Company.  This  pretension  of  the  defendants  was  dis- 
allowed by  the  substantiating  judge,  by  minute  of  the  31st  of  May,  1901  (folios  145  to 

147,  first  part).     This  decision  having  been  appealed  against  by  Dr.  Carlos  Leon  (folio 

148,  first  part)  one  of  the  constituted  attorneys  of  the  defendant,  the  appeal  was  heard, 
the  proceedings  being  suspended,  not  only  with  respect  to  the  essence  of  the  motion 
mentioned,  but  also  with  respect  to  the  exception  of  illegality  in  the  appointment  of 
the  plaintiffs'  constituted  attorneys  (reverse  side  of  folio  2  ana  folio  3,  second  part). 

The  proceedings  having  been  sent  to  the  hall  of  sole  instance  of  the  federal  court, 
the  vice-president  appointed  for  considering  the  appeal  the  sitting  of  the  fourth  day 
after  receiving  it.  and  the  hearing  having  begun  on  the  18th  of  June,  1901  (reverse  side 
of  folio  5,  second  part).  Dr.  Jose"  Loreto  Arismendi.  one  of  the  lawyers  of  the  defendant 
appeared,  and  by  an  affidavit  which  he  filed  with  the  proceedings,  dated  the  25th  day 
of  June,  1901  (reverse  side  of  folio  9,  second  part),  set  out  textually  "that  Mr.  Emili6  J. 
Maury,  as  appears  by  the  Official  Gazette,  is  the  concessionary  of  various  asphalt  mines 
situated  in  the  jurisdiction  of  the  former  State  of  Bermudez';  that  the  New  York  and 
Bermudez  Company  contends  that  all  the  titles  which  the  National  Government  has 
granted  for  asphalt  mines  in  that  region  of  the  Republic  are  void,  having  been  issued 
in  contravention  of  the  Hamilton  contract  of  whic-h  the  said  company  is  the  assignee; 
and  that  inasmuch  as  Gen.  Jacinto  R.  Pachano.  one  of  the  judges  in  the  cause,  was  Mr. 
Maury's  father-in-law.  he  therefore  objected  to  him.  By  minute  of  the  26th  of  June, 
1901  (folio  11,  second  part;,  the  hall  declared  the  objection  to  General  Pachano  inad- 
missible, it  having  been  taken  after  the  time  allowed  by  law. 

On  the  19th  Julv,  1901.  as  appears  from  the  manifestation  made  to  the  court 
bv  Dr.  Henry  Willanf  Bean  (obverse  and  reverse  sides*  of  f<  lio  23.  second  part)  as 
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the  general  constituted  attorney  of  the  New  York  and  Bermudez  Company,  Drs. 
Manuel  Clemente  Urbaneja  and  Claudio  Bruzual  Serra  entered  upon  the  representa- 
tion and  defense  of  the  said  company  and  on  the  7th  of  August,  1901,  objected  in 
writing  (folios  34  to  reverse  side  of  folio  37,  second  part),  relying  on  the  reasons  therein 
set  forth,  to  all  the  members  of  the  court,  who  by  judgment  of  the  14th  of  August, 
1901  (folios  41  to  reverse  side  of  50,  second  part),  declared  the  said  objection  inad- 
missible and  at  the  same  time  confirmed  in  their  entirety  the  decisions  appealed 
against,  that  is  to  say,  the  decisions  passed  by  the  president  of  the  court  on  the  excep- 
tions taken  by  the  lawyers  of  the  New  York  and  Bermudez  Company. 

As  the  final  result  of  all  the  objections  which  have  been  enumerated,  those  only 
were  allowed  which  referred  to  the  giving  of  the  security  demanded  by  the  lawyers  of 
the  defendant  and  decreed  and  fixed  by  the  judge  of  substantiation,  which  was  at 
last  arranged  and  given  for  the  sum  of  100,000  bolivars  by  Mr.  Pedro  Salas,  a  resident 
of  this  city. 

The  first,  and  what  may  be  called  a  very  laborious  stage  of  this  suit  having  been 
thus  concluded,  Dr.  Manuel  Clemente  Urbaneja,  one  of  the  new  constituted  attor- 
neys of  the  defendent,  proceeded  to  answer  the  merits  of  the  action.  This  took  place 
on  the  27th  of  September,  1901  (folios  75  to  79,  second  part).  As  essential  points  of 
that  answer  the  defendant  contradicted  the  action  in  all  its  parts  on  the  ground  that 
the  action  brought  against  it  is  contrary  to  law,  as  no  obligation  existed  between  the 
parties.  It  qualified  the  title  of  the  mine  Felicidad  as  inefficacious,  as  it  suffers  from 
defects  which  rendered  it  completely  null.  It  alleged  that  such  mine  Felicidad  is 
in  fact  nothing  but  a  part  or  portion  of  the  asphalt  lake  which  the  New  York  and  Ber- 
mudez Company  has  legally  possessed  and  exploited  during  the  past  fourteen  years, 
alleging  to  the  effect  that  in  the  parish  of  Union,  in  the  district  of  Benitez,  in  the 
State  of  Sucre,  there  is  no  other  known  asphalt  mine,  except  the  asphalt  lake  which 
the  Bermudez  is  exploiting;  pleaded  limitation  in  support  of  the  title  of  the  Ber- 
mudez; raised  as  preemptory  exceptions  the  incompetence  of  the  Federal  court  to 
intervene  in  this  suit,  and  that  the  promoters  of  the  action  were  the  wrong  persons  to 
bring  it,  Charles  Warner  and  Patrick  R.  Quinlan  being  distinct  persons  from  the  firm 
"  Warner-Quinlan  Asphalt  Company,"  a  company  constituted  by  the  promoters  of 
the  action  for  the  purpose  of  exploring  and  exploiting  asphalt  mines  in  Venezuela, 
as  a  consequence  of  what  they  themselves  declare  in  the  power  of  attorney  which 
they  executed  to  Mr.  Patrick  Sullivan  and  which  the  latter  transferred  by  way  of 
substitution  to  the  plaintiff  lawyers  Zuloaga  and  Paul;  and  finally  the  defendants 
asked  in  their  written  answer  for  extra  time  for  putting  in  their  evidence,  in  order  to 
obtain  the  testimony  of  Count  Orsi  de  Mombello,  resident  of  Turin,  in  the  Kingdom 
of  Italy;  for  {he  purpose  of  proving  the  affirmative  interrogatories  which  they  would 
put  to  Messrs.  Warner  and  Quinlan,  residents  of  Syracuse,  State  of  New  York,  United 
States  of  America,  and  for  the  testimony  of  Mr.  Ambrose  H.  Carner,  resident  at  Kis- 
singen,  Bavaria,  Germany.  Doctor  Urbaneja  put  in  together  with  his  answer  written 
testimony  taken  before  the  parish  judge,  in  order  to  prove  the  residence  in  Turin  of 
Mr.  Orsi  de  Mombello.  The  answer  being  terminated,  the  substanting  judge  advised 
the  parties  to  come  to  an  amicable  arrangement,  and  as  this  did  not  take  place,  he 
declared  the  hearing  terminated,  and  reserved  his  decision  with  respect  to  the  request 
for  extra  time  to  put  in  evidence  made  by  the  defendants  until  after  the  evidence 
should  have  been  called  for  (reverse  side  of  folio  82  to  reverse  side  of  folio  83,  second 
part). 

WTien  the  cause  was  ripe  for  the  taking  of  evidence  both  parties  put  in,  in  due  time, 
all  that  they  believed  expedient  for  the  defense  and  proof  of  their  respective  rights,  the 
extra  time  having  been  granted  which  had  been  requested  for  that  which  had  to  be 
taken  outside  of  the  territory  of  the  Republic,  for  which  purpose  the  proper  warrants, 
letters  requisitional,  and  requests  were  issued  as  well  as  for  that  which  had  to  be  taken 
outside  of  this  capital,  in  other  districts  of  the  Republic,  as  for  that  which  had  to  be 
taken  in  various  foreign  countries.  As  evidence  to  be  taken  abroad  the  plaintiffs 
requested  that  Dr.  Jesus  Munoz  Tebar,  engineer  of  the  Republic,  who  was  in  Porto 
Rico,  should  make  his  declaration  regarding  the  particulars  of  the  interrogatory  which 
they  put  in,  and  that  P.  S.  Osborn,  captain  of  the  mercantile  navy  of  the  United 
States,  should  make  his  declarations  in  New  York,  where  he  was  residing;  and  the 
defendant  asked  that  Col.  Jose*  Orsi  de  Mombello  should  make  his  declaration  at  Turin, 
Kingdom  of  Italy;  that  Mr.  Ambrose  H.  Carner  should  make  his  declaration  in  Ger- 
many, and  that  the  plaintiffs  Charles  M.  Warner  and  Patrick  R.  Quinlan  should 
answer  in  New  York  the  interrogatories  addressed  to  them;  all  which  requisitions  for 
evidence  were  duly  complied  with,  with  the  exception  of  the  testimony  of  Mr.  Ambrose 
H.  Carner,  which  was  abandoned  by  the  party  requesting  the  same. 

The  evidence  having  been  taken,  and  tne  expert  work  and  ocular  inspections  asked 
for  having  been  done  and  made,  and  the  motions  with  regard  to  inadmissibility  of 
witnesses  and  other  motions  which  were  made  in  the  course  of  the  time  allowed,  for 
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putting  in  the  evidence  having  been  resolved  and  decided,  and  the  defendant  having 
abandoned  the  testimony  of  seventy-six  of  the  eighty-six  witnesses  who,  according 
to  the  instrument  in  writing  in  which  he  enumerated  his  proofs,  dated  the  10th  of 
October,  1901,  should  have  declared  in  various  parts  of  the  State  of  Sucre,  in  the  former 
State  of  Bermudez;  the  taking  of  evidence  in  the  cause  was  terminated,  and  thereupon 
Dr.  Juan  Bautista  Bance,  who  from  the  24th, of  September,  1901,  had  entered  upon  the 
representation  of  the  New  York  and  Bermudez  Company  (reverse  side  of  folio  89, 
second  part),  by  writing  of  the  19th  of  June,  1902  (folio  352,  reverse  side,  fourth  part), 
requested  the  court  to  send  on  the  proceedings  to  the  full  hall  in  order  that  the  state- 
ment of  the  case  should  begin  in  accordance  with  the  law;  and  consequently,  the  pro- 
ceedings having  gone  on  to  the  full  hall,  the  president  by  order  of  the  26tn  of  June, 
1902  (folio  353,  reverse  side,  fourth  part),  fixed  for  hearing  the  cause  the  session  of  the 
eighth  office  day.  At  this  stage  one  of  the  judges,  Dr.  Antonio  Maria  Planchart, 
withdrew  himself  by  writing  of  the  27th  of  June,  1902  (folio  354,  fourth  part),  from 
taking  cognizance  of  the  cause,  on  account  of  his  having  expressed  his  opinion.  The 
withdrawal  having  been  allowed  by  order  of  the  2d  of  July,  1902  (folio  355,  fourth  part), 
and  a  ballot  having  been  effected  for  ascertaining  who  should  replace  him,  Dr.  Joe6 
Santiago  Rodriguez  proved  to  be  elected,  but  did  not  accept  (reverse  side  of  folio  355 
to  folio  357,  fourth  part),  and  a  new  ballot  having  been  taken  Dr.  Carlos  Jimenez 
Rebolledo  was  elected  and  he  accepted  the  charge  (folio  359,  and  reverse  side,  fourth 
part). 

The  hall  having  been  thus  completed,  the  statement  of  the  cause  began  on  the  11th 
of  August,  1902  (folio  359,  reverse  side,  fourth  part),  and  terminatea  on  the  23d  of 
December,  1903,  and  as  a  legal  vacation  ought  to  begin  the  next  day,  the  24th  of 
December,  until  the  6th  of  January  of  the  present  year,  1904.  the  third  sitting  after 
the  termination  of  the  vacation  was  fixed  for  the  final  addresses  of  the  parties.  It  is 
expedient  to  remark  that  if  the  statement  of  this  case  has  been  prolonged  for  so  great 
a  time  it  was  due  less  to  the  voluminousness  of  the  proceedings  than  to  the  inter- 
ruptions which  have  taken  place  owing  to  the  death  or  resignation  of  some  members 
of  the  court,  which,  by  giving  occasion  to  the  entry  of  new  judges,  made  it  necessary 
'to  retrace  the  statement  which  was  already  begun.  That  delay  was  further  length- 
ened in  part  by  the  legal  vacations  which  came  on  and  the  objection  raised  by  Dr. 
Nicomeaes  Zuloaga,  the  constituted  lawyer  of  Warner  and  Quinlan,  against  Dr. 
Guillermo  Tell  Villegas  Pulido,  who  had  come  to  occupy  the  post  of  president,  which 
became  vacant  by  the  death  of  Gen.  Jacinto  R.  Pachano,  which  took  place  on  the  17th 
of  July,  1903. 

Toward  the  end  of  November,  1903,  and  when  the  statement  of  this  case  was  drawing 
to  a  close,  the  member  Dr.  Guillermo  Tell  Villegas  Pulido  separated  himself  from  the 
court,  by  resignation,  and  this  circumstance  gave  rise  to  a  new  interruption,  which 
continued  until  the  hall  was  completed  by  the  entrance  of  the  cojudge  Dr.  Eduardo 
Peres  Benitez,  when  the  view  was  fixed  anew,  by  order  of  the  4th  of  December,  1903. 

In  the  course  of  the  suit,  and  up  to  the  final  addresses,  the  parties  have  produced 
and  put  in  as  means  of  proving  their  respective  contentions,  as  each  side  understands 
the  matter,  the  following  documents:  1.  Plan  of  the  asphalt  lake  and  lands,  the  prop- 
erty of  the  New  York  and  Bermudez  Company,  made  by  the  engineer,  J.  Orsi  ae 
Mombello.  dated  at  Barcelona  the  23d  of  October.  1888.  2.  Plan  of  the  asphalt  mine 
called  Felicidad.  made  by  Pedro  Vicente  Felce,  public  land  surveyor,  dated  at 
Guariquen  the  12th  of  September.  1897.  3.  Plan  of  the  asphalt  mine  ''Venezuela" 
made  oy  Heriberto  Iinery*  public  land  surveyor,  dated  at  Carupano,  the  17th  of 
October.  1900.  4.  Plan  of  the  mining  concessions  New  York  and  Bermudez  Company 
and  the  "Felicidad"  and  denunciation  of  the  "  Venezuela"  made  by  the  engineer 
and  technical  inspector  of  mines  of  the  Republic.  Dr.  Tomas  C.  Llaniozas,  dated 
at  Caracas  the  22u  of  August.  1900.  5.  Plan  of  the  mining  concession  "New  York 
and  Bermudez  Company"  and  the  "Felicidad,"  made  by  Dr.  German  Jimenez, 
engineer,  dated  at  Caracas  the  5th  of  November,  1900.  Doctor  Jimenez  was  one  of 
the  members  who.  as  representative  of  the  Bermudez.  formed  part  of  the  commission 
of  three  engineers  whom  the  Government  by  executive  resolution,  dated  the  16th  of 
September,  resolved  to  send  to  the  site  of  the  mines  in  dispute  in  order  to  fix  their 
resixjotive  situations,  (>.  Plans  of  the  asphalt  mines  situated  to  the  southeast  of  the 
village  of  Guariquen  made  by  Dr.  Jesus  Munoz  Tebar.  engineer,  who  proceeded  as  a 
member  of  the  commission  already  named  and  as  representative  of  the  "Felicidad."' 
The  correctness  of  the  plans  of  Doctors  Jimenez  and  Munoz  Tebar  is  certified  by  Dr. 
Luis  Julio  Blanco,  engineer,  who  as  the  representative  of  the  Government,  formed 
part  of  the  said  commission.  7.  Plan  which  is  a  superimposition  of  those  made  by 
Doctors  Llamozas   Jemenez.  Munoz  Tebar  and  Land  Surveyor  Felce. 

As  all  the  most  notable  details  of  this  suit  have  been  now  enumerated  in  the  most 
minute  manner,  since  many  of  them  are  only  simple  details  which  do  not  affect  the 
merits  of  the  case,  this  high  court  now  enters  upon  the  stage  of  investigation  and 
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deductions  which  should  naturally  concur,  together  with  the  circumstances  and 
data  of  the  proceedings  in  the  formation  of  that  legal  criterion,  which  should  prevail 
in  definitely  solving  this  controversy,  and  it  is  to  be  observed  that  in  order  to  proceed 
with  the  greatest  certainty  possible  in  the  endeavor  to  arrive  at  the  end  indicated, 
it  is  necessary,  in  the  present  case,  to  take  into  account  all  the  antecedents  and  judicial 
facts,  which  are  more  or  less  intimately  related,  directly  and  indirectly,  with  the 
contentions  which  are  beinjg  discussed. 

At  the  head  of  those  judicial  facts  which  can  be  considered  classic  and  primordial, 
for  its  importance  in  this  suit,  stands  the  contract  entered  into  between  the  National 
Government  of  the  United  States  of  Venezuela  and  Mr.  Horacio  R.  Hamilton,  on  the 
15th  of  September,  1883,  augmented  by  an  article  on  the  J.9th  of  October  of  the  said 
year,  and  further  augmented;  by  three  articles  on  the  30th  of  May,  1884,  and  approved 
by  the  National  Congress  by  a  law  passed  on  the  6th  of  June  of  the  said  year  1884. 
Afterwards,  Mr.  Hamilton,  in  exercise  of  the  power  granted  to  him  by  article  10  of 
the  said  contract,  transferred  and  granted  the  same  to  the  corporation  or  company 
"New  York  and  Bermudez  Company"  which,  on  becoming  the  assignee  of  the  said 
contract,  became  thereby  substituted  in  all  the  rights  and  obligations  acquired  and 
contracted  by  the  grantor.  This  contract  therefore  became  and  continues  to  be  the 
sole  primitive  and  principal  source  from  which  emanated,  so  to  say,  the  exclusive 
right  for  the  assignee  company  to  explore,  exploit,  and  export  all  the  natural  products 
of  the  forests  existing  in  unreclaimed  lands  of  the  former  State  of  Bermudez,  in  the 
terms  of  article  1  of  the  contract,  and  in  the  identical  way,  it  acquired,  in  the  tenor 
of  article  2,  the  right  to  exploit  the  asphalt  in  all  the  territory  of  the  State,  but  only 
for  the  term  of  twenty-five  years  fixea  by  article  8  of  the  contract  in  question,  and 
without  the  National  Government  being  able  within  the  lapse  of  that  time,  to  grant 
like  concessions  as  regards  the  State  of  Bermudez  to  any  other  person. 

The  idea  has  been  thrown  out  that  the  Hamilton  contract  only  granted  to  the  con- 
tractor, or  those  claiming  under  him,  a  simple  right  of  preference  in  the  discoveries 
which  they  should  make  of  mines  or  other  products  on  the  lands  comprised  in  the 
contract.  Such  an  interpretation  can  not  be  rationally  sustained,  because  in  whatever 
way  things  are  considered  in  the  case  before  us,  the  result  will  always  be  that  the 
Hamilton  contract  is  clothed  with  all  the  forms  and  engenders  all  the  consequences 
of  a  privilege  granted  to  the  contractor  and  to  his  assigns  in  order  that  they  alone,  dur- 
ing the  prescribed  time,  might  be  able  to  exploit  the  asphalt  and  other  natural  products 
which  should  be  found  in  the  territory  covered  by  the  contract,  exception  being- 
made  of  the  old  section  of  Barcelona  so  tar  as  regards  the  exploitation  of  woods.  And 
the  contract  is  in  full  force,  since  even  although  the  National  Government,  by  and  of 
itself,  by  resolution  of  the  ministry  of  fomento,  dated  the  4th  of  January,  1898, 
declared  its  termination,  owing  to  the  cessionary  company  not  having  executed  the 
obligations  which  it  had  contracted  to  perform,  the  said  resolution,  on  the  petition 
of  Dr.  Carlos  Leon,  the  constituted  attorney  of  the  New  York  and  Bermudez  Company, 
was  declared  null  and  void,  as  an  act  of  usurped  authority,  by  the  then  federal  high, 
court,  by  its  decision  of  the  23d  of  August,  1898,  and  consequently  the  Hamilton 
contract  retained  all  its  legal  effect.  It  must  be  observed  that  this  resolution  of  the 
ministry  of  fomento  was  preceded  by  a  petition,  which  Dr.  Arturo  Ayala,  acting  as 
constituted  attorney  of  Messrs,  Mateo  Guerra  Marcano,  Antonio  Bianchi,  Jos6  Fran- 
cisco Micheli,  and  Antonio  Cervoni,  the  original  cessionaries  of  the  "  Felicidad  "  mine, 
addressed  to  the  ministry  of  fomento,  under  date  the  3d  of  January,  1898,  praying 
that  the  Hamilton  contract  should  be  declared  terminated  because  neither  tne  con- 
tractor nor  his  assigns  had  complied  with  the  obligation  which,  among  others,  he  had 
entered  into  of  canalizing  one  or  more  rivers  of  the  State  of  Bermudez,  commencing 
by  the  Cano  Colorado  and  Guarapiche.  The  like  proceeding  on  the  part  of  the  consti- 
tuted attorney  of  the  original  cessionaries  of  the  mine  "Felicidad"  clearly  demon- 
strated that  the  latter  considered  the  existence  of  the  Hamilton  contract  as  an  insuper- 
able obstacle  to  the  legitimate  and  perfect  acquirement  and  the  peaceful  exploitation 
of  their  mining  concessions  and  likewise  also  of  any  other  concession  which  might 
have  been  or  might  be  granted  them  in  contravention  of  the  stipulations  of  the  Ham- 
ilton contract. 

On  the  17th  of  July,  1900,  as  appears  from  the.Official  Gazette,  No.  8105,  put  in  evi- 
dence by  the  constituted  attorneys  of  the  "Felicidad,"  Mr.  Ambrose  H.  Carner, 
acting  as  director  of  the  New  York  and  Bermudez  Company,  had  recourse  to  the  min- 
istry of  fomento  asking  that  the  definitive  title  of  the  mine  "Felicidad,"  granted  by 
the"  National  Government  on  the  30th  of  November,  1897,  should  be  declared  null, 
and  also  raising  objection  to  the  granting  of  the  definitive  title  of  another  asphalt 
mine  called  "Venezuela."  The  New  York  and  Bermudez  Company  alleged,  as  the 
ground  for  its  petition,  that  both  mines  were  situated  within  the  limits  of  the  mining 
concession  and  the  belt  of  land  of  which  it  was  the  owner,  by  virtue  of  a  title  grantea 
on  the  7th  and  14th  of  December,  1888,  and  alleged,  in  the  same  way,  that  the  contract 
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made  by  the  National  Government  with  Mr.  Hamilton,  of  which  contract  the  com- 
pany is  assignee,  conceded  to  it  the  exclusive  right  to  exploit  asphalt  in  the  old  State 
of  Bermudez. 

By  resolution  of  the  18th  of  December,  the  minister  of  fomento  refused  the  petition 
of  the  New  York  and  Bermudez  Company,  adducing  therefor,  among  other  reasons: 

1.  That  the  contract  made  by  the  National  Government  with  Mr.  Horacio  R.  Ham- 
ilton does  not  concede  to  the  cessionary  company  the  exclusive  right  to  exploit  the 
asphalt  existing  in  the  old  State  of  Bermudez,  because  no  such  monopoly  was  stipu- 
lated in  the  contract,  and  monopolies  can  not  be  presumed; 

2.  That  according  to  the  plans  made  by  the  commission  of  engineers  whom  the  Gov- 
ernment resolved  to  send  to  the  site,  the  situation  of  the  mine  in  question,  was  distinct, 
inasmuch  as  there  was  a  difference  in  their  respective  distances  from  the  village  of 
Guariquen; 

3.  Tnat  even  in  case  there  were  perfect  agreement  between  the  real  situation  of 
the  asphalt  lake  which  the  Bermudez  exploits,  and  the  title  granted  in  its  favor,  it 
could  nevertheless  raise  no  objection  to  tne  rights  of  third  parties,  because  no  boun- 
daries were  set  out  in  the  title  deed;  and 

4.  That  in  order  that  the  Hamilton  contract  should  confer  the  monopoly  for  the 
exploitation  of  asphalt  in  the  old  State  of  Bermudez  it  would  have  been  necessary 
to  previously  repeal  the  law  of  mines  then  in  force. 

It  has  been  desired  to  attach  great  importance  to  this  resolution  of  the  ministry  of 
fomento  for  the  purposes  of  this  suit,  the  fact  being  that  it  is  only  a  simple  adminis- 
trative decision  of  equal  value  with  the  resolution  of  the  same  ministry  dated  the  4th 
of  January,  1898,  which  sought  to  declare  the  termination  of  the  Hamilton  contract, 
and  this  is  so  because,  even  admitting  that  the  said  contract  collided  with  the  national 
institution  and  the  law  of  mines,  or  that  it  ought  to  be  rescinded  on  account  of  the  con- 
tractor and  those  claiming  under  him  not  having  fulfilled  their  obligations,  such  cir- 
cumstances in  no  way  alter  the  nature  or  the  judicial  effects  of  the  contract,  inasmuch 
as  that  collision  or  that  recission  are  not  legally  declared  by  the  competent  authority. 
It  is  therefore  understood  that  the  New  York  and  Bermudez  Company  has  had  perfect 
right  to  say,  whether  in  their  petition  to  the  ministry  of  fomento  dated  the  17th  of 
July,  1900,  or  in  the  written  object  ion  taken  by  Dr.  Jos£  Loreto  Arismendi  against 
Gen.  Jacinto  R.  Pachano,  or  in  various  parts  of  the  proceedings,  and  even  in  the  last 
verbal  addresses  of  its  defense,  that  in  accordance  with  the  terms  of  the  Hamilton 
contract,  of  which  it  is  cessionary,  the  National  Government  had  no  power  to  grant 
titles  to  mines  in  the  old  State  of  Bermudez  to  any  other  person  or  corporation  in 
contravention  of  the  terms  of  the  contract. 

In  consideration  whereof,  and 

1.  Whereas  by  virtue  of  article  2  of  the  contract  made  by  the  National  Government 
with  Mr.  Horacio  R.  Hamilton  on  the  15th  of  September,  1883,  of  which  the  New  York 
and  Bermudez  Company  is  cessionary,  the  said  company  acquired  the  exclusive  right 
to  exploit  the  asphalt  existing  throughout  the  old  State  of  Bermudez; 

2.  And  whereas  the  New  \ork  and  Bermudez  Company  has  the  right  to  continue 
that  exploitation  until  the  expiration  of  the  term  of  twenty-five  years  fixed  by  article 
8  of  the  contract  of  which  it  is  cessionary; 

3.  And  whereas  in  accordance  with  the  expressed  tenor  of  said  article  8  already 
mentioned,  the  National  Government  could  not  give  the  title  of  the  mine  "  Felicidad." 
nor  grant  in  the  old  State  of  Bermudez  mining  concessions  of  asphalt  to  any  other  per- 
son or  corporation,  in  contravention  of  the  terms  of  the  contract; 

4.  And  whereas  the  Hamilton  contract  having  acquired  the  character  of  a  law  of  the 
Republic  by  receiving  the  approval  of  the  National  Congress,  that  contract  created 
for  twenty-five  years  a  special  situation  for  the  exploitation  of  the  asphalt  and  other 
natural  products  existing  in  the  old  State  of  Bermudez,  or,  in  other  words,  the  New 
York  and  Bermudez  Company  alone  had  the  right  to  make  that  exploitation  in  a  gen- 
eral manner  in  the  terms  of  the  contract  and  during  the  time  prescril>ed; 

5.  And  whereas  the  title  of  the  mine  'Felicidad"  was  granted  on  the  30th  of  Novem- 
ber, 1K97,  and  twenty-four  days  thereafter,  that  is  to  say.  on  the  3d  of  January.  1898, 
the  original  concessionaires  of  the  said  mine,  Cervoni.  Bianchi,  Micheli,  and  Guerra 
Marcano,  had  recourse  through  their  constituted  attorney  to  the  ministry  of  fomento 
praying  that  the  Hamilton  contract  should  be  declared  terminated,  a  circumstance 
which,  as  already  hinted,  showed  that  the  .said  concessionaires  felt  the  assurance  that 
the  existence  and  validity  of  the  mine  "Felicidad''  could  not  be  maintained  while 
the  stipulations  of  the  liamilton  contract,  of  which  the  New  York  and  Bermudez 
Company  is  cessionary,  were  in  force,  and  in  this  way  making  the  fact  explainable, 
that  the  concessionaires  Bianchi,  Cervoni,  Micheli,  and  Guerra  Marcano.  on  trans- 
ferring and  selling  the  mine  "Felicidad"  to  Messrs.  Warner  and  Quinlan.  declared  in 
the  deed  of  sale,  which  has  been  put  in  evidence,  that  they  made  the  sale  at  the  risk 
oi  the  purchasers  and  without  any  responsibility. 
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6.  And  whereas  with  respect  to  the  exception  of  incompetency  of  the  court,  taken 
as  a  peremptory  exception  by  the  constituted  attorneys  of  the  defendants,  in  their 
answer  to  the  action,  this  hall  holds  the  same  opinion  which  led  it  to  confirm  the 
decision  appealed  against  by  the  substanting  judge  who  disallowed  the  same  when 
it  was  raised  as  a  dilatory  exception. 

7.  And  whereas  as  to  the  exception  also  taken  as  peremptory  by  the  defendants, 
that  the  plaintiffs  Warner  &  Quinlan  were  but  the  persons  who  should  have  sued,  as 
they  must  be  considered  distinct  persons  from  the  company  "Warner,  Quinlan  Asphalt 
Company,"  this  court  is  of  opinion  that  there  is  no  object  in  deciding  thereon  after  the 
reasons  which  have  just  been  But  forth. 

8.  And  whereas  the  question  of  investigating  whether,  according  to  the  testimony 
of  the  witnesses  and  the  documents  of  title  and  the  plans  put  in,  the  mine  "Felici- 
dad  "  and  the  asphalt  lake  which  the  Bermudez  is  exploiting  are  two  distinct  things- 
or  whether  one  is  part  of  the  other,  has  no  essential  importance,  since  whatever  be  the 
situation  what  has  just  been  said  remains  intact,  namely,  that  in  the  territory  of  the 
old  State  of  Bermudez  no  mining  concessions  of  asphalt  can  be  given  while  the  right 
remains  in  force  for  the  general  exploitation  of  asphalt  which,  in  that  territory,  belongs 
to  the  New  York  and  Bermudez  Company  under  the  Hamilton  contract. 

9.  And  whereas  in  addition  to  the  grounds  expressed,  the  title  of  the  Felicidad 
suffers  from  defects  which  vitiate  it,  and  which  are  recorded  in  the  proceedings, 
owing  to  the  requisite  prescriptions  and  solemnities  not  having  been  complied  with, 
under  pain  of  nullity,  provided  by  the  Code  of  Mines,  defects  which,  pursuant  to 
article  1279  of  the  Civil  Code,  which  says:  "The  defects  of  an  act  which  is  absolutely 
void  for  want  of  solemnities  can  not  be  made  to  disappear  by  any  confirmatory  act 
except  those  solemnities  are  observed."  can  not  be  amended. 

For  the  reasons  expressed,  administering  judgment  in  the  name  of  the  United 
States  of  Venezuela,  and  by  authority  of  the  law,  this  action  is  dismissed,  without 
any  special  order  as  to  costs. 

Given  at  the  office  of  the  hall  of  sole  instance  of  the  Federal  court,  at  the  capitol 
in  Caracas,  this  28th  day  of  the  month  of  January,  1904,  year  ninety-third  of  the  Inde- 
pendence and  forty-fifth  of  the  Federation. 

Manuel  M.  Iturbe,  President. 

P.  Hermoso  TellerIa,  Vice-President. 

Antonio  Zarraoa,  Reader. 

E.  G6mez  R.,  Chancellor. 

E.  Gonzalez  Herrera,  Member. 

S.  Terrero  Atienza,  Member. 

L.  Perez  Bustamante,  Member. 

E.  Balza  DA vila.  Member. 

P.  Mata  Illas,  Member. 

Eduardo  Perez  BENfTEZ.  Co-Judge. 

Raimundo  I.  Andueza,  Secretary. 

At  to-day's  sitting,  at  11.05  a.  m.,  the  preceding  judgment  was  published  with  due 
legal  formality. 


Mr.  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  June  14,  1904. 
(ReceivedJune  17,  1904—12.52  p.  m.) 
Manager  Bermudez   Company  informs  me  Venezuelan   Govern- 
ment threatens  suit  unless  company  pay  $10,000,000  to  the  Vene- 
zuelan Government.     I  advised  him  pay  nothing,  defend  rights  in 
courts,  publish  facts;  company's  policy  should  be  honest  and  fearless. 

Bowen. 


Mr.  Bowen  to  Mr.  Hay. 

No.  300,  Confidential.]        Legation  of  the  United  States, 

Caracas,  Venezuela,  June  2d,  1904. 
Sir:  I  have  the  honor  to  inform  you  that  President  Castro  has 
decided  to  make  the  New  York  and  Bermudez  Company  \*ay  kv\xv  *xl 
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enormous  sum  of  money  or  to  seize  its  asphalt  lake.  His  intention 
first  became  apparent  when  the  newpapers  of  Caracas,  a  short  time 
ago,  began  to  attack  the  company.  Tne  manager  of  the  company, 
familiar  with  Venezuelan  methods,  inquired  of  the  minister  of  the 
interior  what  was  wanted  of  the  company.  He  was  told  50,000,000 
bolivars.  The  newspapers  then  stopped  their  fusilade,  in  order  that 
the  manager  might  ponder  the  situation  coolly  and  carefullv.  Finally 
he  asked  my  advice.  I  urged  him  to  refuse  to  be  blackmailed,  to 
defend  his  company  in  the  courts,  and  to  publish  the  facts  in  the 
case  to  the  world.  It  seems  that  President  Castro  threatens  that  if 
the  money  is  not  paid  an  action  will  be  brought  in  the  courts  to  dis- 
possess the  company,  and  evidence  will  be  forthcoming  proving  that 
the  company  aided  the  Matos  revolution,  and  is  using  lands  For  its 
railway  that  do  not  belong  to  it.  An  American  by  the  name  of  Gar- 
ner, who  was  formerly  employed  by  the  companv  and  then  dis- 
charged after  he  had  made  himself  obnoxious,  has  Tbeen  here  lately, 
and  has  supplied  President  Castro  with  information  about  the  assist- 
ance the  company  gave  to  Matos  and  about  the  title  to  the  railway 
lands.  Carner's  objects  are  evidently  revenge  and  profit.  The 
President  also  has  probably  some  letters  that  were  written  by  the 
companv's  agent  in  Trinidad  to  the  revolutionary  leader,  Ducharm, 
who,  when  the  revolution  was  suppressed,  became  friendly  with 
President  Castro,  and  now  holds  a  very  remunerative  position.  I 
told  the  manager  that  if  the  case  goes  to  the  courts  no  worse  punish- 
ment can  be  inflicted  on  the  company  for  aiding  Matos  than  can  be 
imposed  on  the  thousands  of  others  that  supported  the  hapless  chief, 
and  that  if  the  Hamilton  concession  can  not  be  shown  to  cover  the 
railway  lands  the  law  of  prescription  must  be  respected. 

President  Castro,  in  order  to  complete  his  work  of  intimidation, 
has  stated  lately  that  he  has  been  assured  that  the  Department  of 
State  in  Washington  will  not  interfere  in  this  controversy.  The  idea 
of  making  that  statement  was  probably  suggested  to  him  b}r  the 

Sresence  here  of  a  Mr.  Solomon,  an  active  coadjutor  of  the  man 
arner,  and  duly  accredited  representative  of  the  New  York  Tribune, 
which,  of  course,  is  known  here  to  be  very  close  to  the  Administra- 
tion at  Washington.  The  company,  I  believe,  has  decided  not  to 
pay  the  50,000,000  bolivars,  but- 1  am  not  sure  it  will  refrain  from 

{>aying  some  smaller  sum.  It  should  not  pay  a  cent.  It  is  now  time 
or  our  American  companies  in  Venezuela  and  in  all  other  republics 
of  South  and  Central  America  to  change  their  policy.  I  have  never 
known  one  of  them  to  conduct  its  relations  with  this  Government  in 
an  honest  way.  The  larger  the  company  the  larger  has  been  its 
bribes  and  the  more  it  has  submitted  to  blackmail.  If  the  books  of 
the  New  York  and  Bermudez  Companv  and  of  the  Warner-Quinlan 
Company  could  be  inspected  I  believe  they  would  show  an  appalling 
amount  of  corruption,  but  the  fault  is  not  wholly  theirs.  It  is  only 
after  they  have  invested  their  capital  here  that  our  companies  learn 
that  the  general  policy  of  the  Venezuelan  authorities  toward  all 
foreigners  is  one  of  deception,  intimidation,  and  spoliation.  They 
feel  they  must  protect  their  own,  and  they  are  in  doubt  whether  the 
Government  of  the  United  States  will  protect  them  opportunely.  If 
our  citizens  alone  were  molested  we  might  afford  to  be  patient,  but 
complaints  and  reports  are  constantly  being  sent  by  my  colleagues 
here   to   their   respective   governments.     As   those   complaints   and 
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reports  accumulate  the  danger  of  foreign  complications  increases. 
To  that  danger  Venezuela  is  almost  indifferent,  for  she  believes  that 
when  a  crisis  is  reached  her  sovereignty  and  territory  will  be  kept 
intact  bv  the  United  States,  and  that  she  will  soon  be  free  again  to 
exploit  foreigners.  There  can  be  no  doubt  that  the  effect  of  that 
belief  is  very  demoralizing  to  Venezuela.  *  *  * 
I  am,  etc., 

Herbert  W.  Bowen. 


The  Acting  Secretary  of  State  to  Minister  Bowen. 

No.  210.]  Department  of  State, 

Washington,  July  19, .190  4. 
Sir:  Your  confidential  dispatch,  No.  300,  dated  June  25  last,  has 
been  received  and  read  with  interest. 

The  Department  desires  to  be  kept  fully  informed  respecting  the 
demands  of  the  Venezuelan  Government  upon  the  New  York  and 
Bermudez  Asphalt  Company  for  50,000,000  oolivars. 
I  am,  etc., 

Francis  B.  Loomis, 

Acting  Secretary. 


Mr.  Bowen  to  Secretary  of  State. 

[Telegram.] 

Confidential.]  Caracas,  via  Haiti,  July  23,  1904. 

(Received  12.40  p.  m.) 
Venezuelan  Government  placed  embargo  at  the  opening  Bermuda 
Lake  yesterday,  and  appointed  Carner  custodian,  as  Bermuda  Com- 
pany refused  submit  to  blackmail.  Pressure  should  be  brought  to 
bear  bv  our  war  ships  at  La  Guaira,  and  custom-house  should  be 
seized  if  necessary.  1  have  not  made  protest,  but  await  your  instruc- 
tions, which  I  hope  will  be  in  the  nature  of  an  ultimatum. 

Bowen. 


Mr.  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  July  24,  190^. 
(Received  July  26,  1904—10.10  a.  m.) 
Venezuelan  war  vessel  Bolivar  started  yesterday  with  Carner 
on  board,  obtain  possession  of  Bermuda  Lake.  We  should  have 
fleet  here  prepared  to  seize  La  Guaira  and  Puerto  Cabello,  and  get 
full  satisfaction  for  Bermuda  Company,  and  for  other  foreign  cor- 
porations Venezuelan  Government  is  attacking.  Prompt  and  ener- 
getic action  necessary. 

BO  WEN. 
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Mr.  Bowen  to  Mr.  Hay. 

No.  309,  Confidential.  J  American  Legation, 

Caracas,  Venezuela,  July  24,  190/+. 
Sir:  I  have  the  honor  to  inclose  herewith  a  copy  of  my  cable- 

?am  to  you  of  the  22d  instant  relative  to  the  embargo  of  the  New 
ork  and  Bermudez  asphalt  lake,  a  copy  of  the  libel,  and  a  copy  of 
the  protest  of  the  manager  of  the  New  \  ork  and  Bermudez  Company. 
The  proceedings  were  ex  parte.  Yesterday  the  Venezuelan  gunboat 
Bolivar  left  La  Guaira  with  the  man  Carner  on  board  to  take  posses- 
sion of  the  asphalt  lake.  I  think  an  American  fleet  should  be  sent 
to  La  Guaira  at  once.  If  the  asphalt  lake  is  not  returned  to  the 
American  owners  within  twenty-four  hours  after  the  arrival  of  the 
fleet  at  La  Guaira,  I  advise  that  the  custom-house  be  seized  there 
and  also  the  one  at  Puerto  Cabello,  and  that  both  of  them  be  held 
until  full  satisfaction  shall  have  been  obtained  by  us,  and  agreements 
made  that  will  put  a  stop  once  and  for  all  to  the  illegal  attacks  of 
President  Castro  on  foreign  corporations  established  in  Venezuela. 
Since  I  sent  my  said  cablegram  to  you  he  has  demanded  12,000,000 
bolivars  of  the  British  railway  company  at  Puerto  Cabello,  and  the 
transfer  to  him  of  the  British  Central  Railway  for  the  ridiculous  sum 
of  1,000,000  bolivars;  and  he  has  begun  proceedings  to  blackmail 
the  British  company  that  owns  the  railway  from  Caracas  to  La 
Guaira.  He  is  annoying  the  Germans,  I  understand,  at  Ciudad 
Bolivar,  and  the  only  wealthy  Italian  landowner  in  Venezuela  has 
been  notified  not  to  cut  any  wood  on  his  property  nor  raise  any  crops. 
He  is  also  attacking  the  French  Cable  Company,  and  some  time 
ago  he  demanded  the  recall  of  the  French  minister,  who  had  done 
nothing  except  protect  French  interests  with  due  energv,  and  who, 
consequently,  will  be  retained  here  by  the  French  Government. 
Moreover,  President  Castro  is  oppressing  his  own  people  to  such  an 
extent  that  another  revolution  is  talked  of  as  a  certainty  in  the 
near  future.  In  fact  there  has  already  been  some  fighting  in  Coro. 
Some  think  that  President  Castro  is  anxious  for  foreign  complica- 
tions, so  as  to  keep  his  own  people  from  rising  against  him,  while 
others  believe  that  he  wishes  to  ally  himself  closely  with  Colombia 
and  make  trouble  in  Panama. 

^  ^  ^  ^  *F  *l*  ^ 

I  am,  etc., 

Herbert  W.  Bowen. 


[Inclosure  to  No.  309. ] 

^fr.  Bowen  to  Secretary  of  State. 

[Telegram.] 

Confidential.] 

Ji-ly  22,  1004. 
The  Venezuelan  Government  placed  embargo  on  Bermudez  Lake  yesterday,  and 
appointed  Carner  custodian,  as  Bermuda  Company  icfused  to  submit  to  blackmail. 

Pressure  should  be  brought  to  bear  by  our  warships  at  La  <tuaira.  and  the  custom- 
house should  be  seized,  if  necessary. 

I  have  not  made  protest,  but  await  your  instructions,  which  1  hope  will  l>e  in  the 
nature  of  an  ultimatum. 

Bowen. 
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[Inclosure  to  No.  309. 
Mr.  Wright  to  Mr.  Bowen. 

Caracas,  Venezuela,  July  22,  1904- 
£  SiR:^The  undersigned,  managing  director  of  the  New  York  and  Bermudez  Company, 
and  owner  of  10  shares  of  the  capital  stock  thereof,  respectfully  appears  before  you 
and  most  solemnly  and  sincerely  protests  against  the  Government  of  Venezuela,  the 
federal  court  and  court  of  cassation  of  Venezuela,  the  attorney-general  of  Venezuela, 
the  minister  of  internal  affairs  of  Venezuela,  and  any  and  all  other  persons  concerned, 
for  their  unjustifiable,  inequitable,  and  illegal  ex  parte  actions  in  placing  an  em- 
bargo on  the  property  of  this  company  and  appointing  a  custodian  thereof  during  litiga- 
tion, without  having  served  any  wnt,  summons,  or  notice  on  said  company  or  its 
representatives  of  such  intended  action;  and  for  not  giving  said  company  any  oppor- 
tunity to  appear  in  court  and  contest  such  action ;  and  particularly  for  the  appointment 
of  A.  H.  Carner  as  custodian,  said  Camer  not  being  a  stockholder  of  record  in  the  New 
York  and  Bermudez  Company,  and  if  eaid  Carner  holds  any  stock  of  said  Company 
by  assignment  it  bears  on  its  face  the  proof  that  said  assignment  is  of  no  value  until 
registered  on  the  books  of  the  company,  said  Carner  being,  moreover,  notoriously 
antagonistic  to  said  company. 

It  appears  that  this  summary  action  has  been  taken  on  the  ground  that  the  Hamilton 
contract  is  a  contract  of  rental  and  the  Government  of  Venezuela  has  so  averred  in  its 
demand;  but  a  mere  inspection  of  the  contract  itself  shows  that  this  is  not  the  case, 
and  it  being  therefore  a  question  of  law  and  interpretation  of  a  contract,  the  question 
should  have  been  tried  in  open  court  before  any  such  summary  action  was  taken. 

As  a  stockholder  in  said  company,  and  as  the  legally  appointed  representative  of  all 
the  stockholders  and  bondholders  of  said  company,  I  call  upon  you  in  the  name  of  the 
New  York  and  Bermudez  Company  to  demand  of  the  Venezuelan  Government  that 
it  refrain  from  any  interference  with  the  property  of  this  company  in  Venezuela,  and 
failing  this  to  call  upon  the  Government  of  the  United  States  of  America  to  prevent 
by  whatever  means  it  deems  suitable,  this  unjust,  inequitable,  and  illegal  spoliation 
of  the  property  of  this  American  corporation. 

So  far  as  the  undersigned  has  any  official  knowledge,  no  suit  has  yet  been  brought 
against  this  company  in  the  premises. 

Caracas,  11  a.  m.,  July  22,  1904. 

Robert  K.  Wright, 
Managing  Director,  New  York  and  Bermudez  Company. 


[Inclosure  to  No.  309.] 

Mr.  Bowen  to  Secretary  of  State, 

[Cablegram  sent  July  24,  1904.] 

Venezuelan  war  vessel  Bolivar  started  yesterday  with  Carner  on  board  to  obtain 
possession  of  Bermudez  Lake.  We  should  have  fleet  here  prepared  to  seize  LaGuaira 
and  Puerto  Cabello  and  get  full  satisfaction  for  Bermudez  Company  and  for  other 
foreign  corporations  Venezuelan  Government  is  attacking.  Prompt  and  energetic 
action  necessary. 

Bowen. 


[Inclosure  to  No.  309— Translation  ] 

Citizen  judge  of  first  instance  of  the  federal  and  cassation  court:  I,  Dr.  F.  Arroyo 
Parejo,  attorney-general  of  the  nation,  acting  in  this  character,  before  you,  with  due 
respect,  show:  Mr.  Horace  R.  Hamilton  made  a  contract  of  lease  with  the  minister  of 
f  omen  to,  duly  authorized  by  the  President  of  the  Republic,  for  the  purpose  of  explor- 
ing and  exploiting  the  natural  products  existing  on  the  wild  lands  of  the  former  State 
of  Bermudez,  and  also  for  the  purpose  of  taking  therefrom  woods  for  building,  furniture 
making,  and  others  useful  for  industry,  and  resins,  plants,  and  aromatic  seeds.  The 
right  was  also  granted  to  the  contractor  to  exploit  the  asphalt  deposits  which  are- 
situated  within  the  territory  of  the  said  State.  (Articles  1  and  2.)  The  said  contract, 
which  is  dated  the  15th  day  of  September,  1883,  was  added  to  on  the  19th  day  of 
October  of  the  same  year  with  the  object  of  fixing  the  duties  which  the  contractor 
should  pay  for  the  several  kinds  of  wood  which  he  might  take  and  export.    By  a. 

36568— S.  Doc.  413,  60-1 27 
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second  additional  clause,  which  is  dated  the  30th  day  of  May  of  the  following  year, 
Hamilton  entered  into  the  obligation  to  canalize  one  or  more  rivers  of  the  State  of 
Bermudez,  commencing  with  the  Cano  Colorado  and  Guarapiche  as  far  as  Maturin,  for 
the  purpose  of  facilitating  importation  and  exportation.  The  Government  granted 
various  other  concessions  to  the  contractor  at  different  dates,  as  can  be  observed  from 
the  text  of  the  contract  itself,  which  is  inserted  in  the  Official  Gazette,  jNo.  8259,  which 
I  produce.  Both  the  contract  in  question  and  its  annexes  were  approved  by  the 
National  Congress  on  the  6th  day  of  June,  1884.  Hamilton  afterwards  assigned  all  his 
rights  and  obligations  under  the  said  concession  referred  to  to  the  New  York  and 
Bermudez  Company,  an  incorporated  company,  established  in  New  York,  United 
States  of  North  America,  which  assignment  was  accepted  by  the  Government  of  the 
Republic  through  the  channel  of  the  ministry  of  fomento  and  after  the  favorable 
report  of  the  department  of  territorial  wealth  of  the  said  ministry,  on  the_9th  day  of 
December  of  the  year  last  mentioned. 

Twenty-one  years  have  elapsed  since  the  above-mentioned  company  entered  upon 
the  enjoyment  of  the  Hamilton  concession,  and  during  this  long  period  of  time,  not- 
withstanding that  the  said  concession  is  one  of  the  most  extensive  and  favored  that 
has  been  granted  by  the  Government  of  Venezuela,  the  said  company  has  restricted 
itself  solely  and  exclusively  to  the  exploitation  of  an  asphalt  lake  discovered  within 
the  territory  of  the  State  of  Bermudez,  neglecting  entirely  to  fulfill  the  other  obliga- 
tions stipulated  in  the  contract.  There  is  no  doubt  that  the  company  has  thought  that 
the  exclusive  exploitation  of  the  asphalt,  which  offers  greater  facilities  and  produces 
more  enticing  returns  than  that  of  other  natural  products,  was  a  convenient  way  of 
executing  the  contract;  but  this  singular  judgment  can  not^be  shared  by  the  Govern- 
ment, who  sees  one  of  the  most  productive  branches  of  the  national  wealth  rendered 
unprofitable,  to  the  evident  damage  of  the  public  interests.  As  a  matter  of  fact,  the 
exploitation  of  the  natural  products  of  the  State  of  Bermudez,  other  than  asphalt,  has 
remained  stationary  for  upward  of  twenty  years,  and  the  Government  finds  it  impos- 
sible to  activate  it,  on  account  of  its  obligation  toward  the  company.  Such  a  situa- 
tion has  become  unbearable.  The  New  York  and  Bermudez  Company  can  not  pre- 
tend that  the  exploitation  of  the  natural  products  to  which  the  contract  relates  was 
simply  a  right  which  it  could  renounce  at  its  own  will.  A  like  interpretation  would 
be  absurd,  because  it  would  adjudge  to  one  of  the  parties  all  the  advantages  and 
impose  all  the  burdens  on  the  other.  It  is  well  known  that  every  right  is  the  correla- 
tive of  an  obligation,  and  in  the  case  in  question  the  clauses  of  the  contract  show  clearly 
that  by  the  concessions  which  the  Government  made  to  the  original  contractor  they 
purposed  to  obtain  immediate  benefits  in  return,  such  as  were  those  of  fostering  the 
progress  of  the  State  of  Bermudez  by  all  the  means  which  are  developed  by  a  great 
enterprise;  of  canalizing  its  rivers  and  adapting  them  to  navigation,  and,  lastly,  of 
receiving  the  duties  which  were  expressly  fixed  for  the  exportation  of  natural  prod- 
ucts. The  company  rendered  those  objects  nugatory  by  its  proceedings;  and  it  has 
ignored  its  obligations  and  made  it  impossible  to  continue  the  contract.  Furthermore, 
the  exploitation  of  the  asphalt  itself,  the  only  natural  product  which  the  company 
exports,  is  carried  on  on  so  small  a  scale,  as  will  be  proved  in  the  suit,  that  the  profits 
which  the  Government  derives  therefrom  are  so  insignificant  as  to  be  ludicrous. 

On  the  other  hand,  the  New  York  and  Bermudez  Company  has  not,  in  compliance 
with  its  obligation,  canalized  any  of  the  rivers  of  the  State  of  Bermudez.  an  improve- 
ment which  was  expressly  agreed  upon  in  the  contract  made  with  Mr.  Horace  R.  Ham- 
ilton; and  as  in  spite  of  the  steps  taken  by  the  Government  to  obtain  of  the  company 
the  strict  fulfillment  of  the  contract,  it  has  not  been  able  to  succeed  in  effecting  an 
amicable  arrangement,  I  have  received  precise  instructions  to  sue,  as  I  in  fact  do,  with 
all  legal  formality,  and  relying  on  article  1137  of  the  civil  code,  the  New  York  and  Ber- 
mudez Company,  an  incorporated  company,  established  in  Philadelphia,  and  domi- 
ciled in  this  city,  in  the  person  of  its  representative,  Mr.  Robert  Kemp  Wright,  adult 
and  a  resident,  to  the  end  that  he  consent  to  the  dissolution  of  the  contract  made  by  the 
minister  of  fomento  with  Mr.  Horace  R.  Hamilton  on  the  19th  of  October,  1883, 
approved  by  the  National  Congress  on  the  (>th  of  Juno,  1884,  and  of  which  it  is  cession- 
aire;  that  it  pay  the  nation  for  the  damages  which  have  been  caused  to  the  latter  by 
the  failure  to  execute  the  said  contract,  according  to  the  just  finding  of  appraisers,  and 
calculated  in  accordance  with  the  bases  established  by  the  first  additional  article; 
and  that  it  also  pay  the  expenses  occasioned  by  these  judicial  proceedings.  And  as  to 
the  contract  made  with  Mr.  Horace  R.  Hamilton,  it  is  a  contract  of  lease,  the  subject- 
matter  of  which  is  the  enjoyment  of  all  the  natural  products  existing  on  the  wild  lands 
of  the  former  State  of  Bermudez;  and  from  the  instrument  of  proof  and  telegram  which 
I  annex  it  is  clearly  demonstrated  that  the  lessee  has  omitted  to  make  improvements 
which  by  the  contract  it  is  bound  to  make,  such  as  the  canalization  of  the  nvere  of  said 
State.     In  conformity  to  tho*Vventh  particular  of  article  373  of  the  Code  of  Civil  Pro- 
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iure,  I  move  for  a  deep  ^ration  of  the  mine  which*  the  company  exploits 

Bi  the  place  cftUed  Gnanoco,  in  the  jurisdiction  of  th<     r IBernradi  rwith 

alt  the  apparatus  and  appurtenance*  of  the  exploitation,  to  answer  the  results  of  thin 
suit*  In  accordance  with  the  said  mentioned  article  I  move  that  the  person  whom  T 
shall  ■  t j  rim-  T-iiin ■  designate  be  appointed  receiver,  I  consequently  pray  the  citizen 
judge  to  admit  the  present  Action,  substantiate  it  m  accordance  with  law,  and  give  a 
definitive  judgment  fe?  tie*  piaintilf,  together  with  the  costs,  and  to  make  the  other 
legal  orders.     It  is  justice. 

Caracas,  twentieth  of  July,  one  thousand  nine  hundred  and  four 

F.  Arroyo  Parejo. 

(This  signature  is  over  a  stamp  of  1  bolivar.  There  is  a  seal  which  flays  "United 
Stat*-  of  Venezuela.  Office  of  the  Attorney-General  of  the  Nation.") 

The  subscriber,  fene  sea  the  chamber  <>f  resolutions  of  the  tribunal  of  the 

first  instance  of  the  federal  and  cassation  court,  certifies  the  correctness  of  tin1  pre- 

Caraeas,  twonty-lh>r  of  July,  one  thousand  nine  hundred  and  four 

Juvenal  Anzola* 

(The  signature  Juvenal  Anzola"  is  written  across  two  Venezuelan  postage  stamps 
oJ  the  value  of  1  bolivar  each, — Translator.) 

ud  and  cassation  cuuri.     Tribunal    of    first    instance.     Twenty-first  of   July, 
One  llmusand  nine  hundred  and  four.     94  and  40. 

Mr.  Robert  Kemp  Wright,  resident  of  this  city,  representative  of  (In-  New  York  and 
Bermudez  Company,  shall  appear  before  this  tribunal  on  the  tenth  OQUrt  day  at  9 
<  tn-  morning,  after  having  been  <it^l .  to  answer  Hi  is  action.     He  shall 
give  the  porter  a  receipt  for  this  copy, 

J.  Y.  Arnal, 

(The  preceding  copy  is  engrossed  on  five  sheets  of  Venezuelan  sealed  paper  of  the 
seven ih  class  of  the  value  of  1  bolivar  each,-  —  Translator.) 


[  Inctosure  to  No,  30».— TraiiaiatJand 
Citimi  President  of  the  Federal  and  Captation  Court  in  Your  Character  as  Judge  of  Firtt 

I ,  Itobert  Kemp  Wright,  managing  director  in  Venezuela  of  the  u  New  York  and 
Bermudez  Company,' f  before  vou  respectfully  show: 

I*  I  have  unexpectedly  learned  that  there  is  an  action  in  your  court  with  reference  to 
the  contract  made  by  the  Qovemment  with  Mr.  Sorace  li  Hamilton,  of  winch  the 
company  I  represent  is  cessionaire,  which  action  was  instituted  hy  the  attorney* 
general  of  the  nation  in  the  hitters  name,  and  he  asks,  furthermore,  the  sequestration 
of  the  mine  or  asphalt  lake  and  its  appurtenances  which  the  company  owns  and 
exploits  in  the  municipality  of  Union  (tiuariquen)  in  the  district  of  Renitez,  State  o£ 
Bermudez;  and  I  have  learned — with  surprise — that  the  said  sequestration  was 
decreed  yesterday,  Mr,  Ambrose  H   Garner  being  appointed  receiver, 

I  say  with  surprise  4  because,  although  I  have  not  vet  read  the  decree  for  sequestra* 
tion,  the  action  and  the  petition  for  sequestration  induce  me  to  believe  that  the  latter 
is  based  on  No.  ~  of  article  373  of  the  code  of  civil  procedure,  and  this  being  so,  it 
can  not  be  more  contrary  to  law. 

Asa  mutter  of  fact,  the  plaintiff  found  himself  obliged  to  pervert  the  nature  of  the 
contrai  I  in  question,  setting  it  forth  purely  and  simply  as  a  contract  of  lease;  and  he 
lis  with  the  deliberate  purpose  of  bringing  the  petition  for  sequestration  within 
the  scope  of  said  No.  7,  article  373,  of  the  code  of  civil  procedure,  In  order  to  under - 
stand  this!,  it  suffices  to  read  the  declaration  and  the  contract;  the  latter  has  do  char- 
acteristic whatsoever  of  a  lease,  and  now  that  the  pretension  of  the  plaintiff  is  seen  to 
be  such,  it  will  be  of  the  utmost  importance  to  the  suit  to  elucidate  this  point. 

It  is  absolutely  necessary  thai  the  precautionary  measure  of  sequestra* jot i  in  the 
case  of  a  lease,  when  it  is  requisite,  should  be  grounded  on  a  contract  that  is  undis- 
■utably  a  lease — that  is  to  say,  that  it  has  been  accepted  by  the  parties  as  a  lease, 
lo  suppose  anything  else  would  be  to  estabhah  the  possibility  of  anyone  w  horns- 
bringing  forth  a  COBtrael  of  emphyteusis,  vivum  vadium,  sale,  lean  in  kind  on  security, 
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second  additional  clause,  which  Ls  dated  the  30th  day  of  May  of  the  following  year, 
Hamilton  entered  into  the  obligation  to  canalize  one  or  more  rivers  of  the  State  of 
Bermudez,  commencing  with  the  Cano  Colorado  and  Guarapiche  as  far  as  Maturin,  for 
the  purpose  of  facilitating  importation  and  exportation.  The  Government  granted 
various  other  concessions  to  the  contractor  at  different  dates,  as  can  be  observed  from 
the  text  of  the  contract  itself,  which  is  inserted  in  the  Official  Gazette, -No.  8269,  which 
I  produce.  Both  the  contract  in  auestion  and  its  annexes  were  approved  by  the 
National  Congress  on  the  6th  day  of  June,  1884.  Hamilton  afterwards  assigned  all  his 
rights  and  obligations  under  the  said  concession  referred  to  to  the  New  York  and 
Bermudez  Company,  an  incorporated  company,  established  in  New  York,  United 
States  of  North  America,  which  assignment  was  accepted  by  the  Government  of  the 
Republic  through  the  channel  of  the  ministry  of  fomento  and  after  the  favorable 
report  of  the  department  of  territorial  wealth  of  the  said  ministry,  on  the_9th  day  of 
December  of  the  year  last  mentioned. 

Twenty-one  years  have  elapsed  since  the  above-mentioned  company  entered  upon 
the  enjoyment  of  the  Hamilton  concession,  and  during  this  long  period  of  time,  not- 
withstanding that  the  said  concession  is  one  of  the  most  extensive  and  favored  that 
has  been  granted  by  the  Government  of  Venezuela,  the  said  company  has  restricted 
itself  solely  and  exclusively  to  the  exploitation  of  an  asphalt  lake  discovered  within 
the  territory  of  the  State  of  Bermudez,  neglecting  entirely  to  fulfill  the  other  obliga- 
tions stipulated  in  the  contract.  There  is  no  doubt  that  the  company  has  thought  that 
the  exclusive  exploitation  of  the  asphalt,  which  offers  greater  facilities  and  produces 
more  enticing  returns  than  that  of  other  natural  products,  was  a  convenient  way  of 
executing  the  contract;  but  this  singular  judgment  can  not^be  shared  by  the  Govern- 
ment, who  sees  one  of  the  most  productive  branches  of  the  national  wealth  rendered 
unprofitable,  to  the  evident  damage  of  the  public  interests.  As  a  matter  of  fact,  the 
exploitation  of  the  natural  products  of  the  State  of  Bermudez,  other  than  asphalt,  has 
remained  stationary  for  upward  of  twenty  years,  and  the  Government  finds  it  impos- 
sible to  activate  it,  on  account  of  its  obligation  toward  the  company.  Such  a  situa- 
tion has  become  unbearable.  The  New  York  and  Bermudez  Company  can  not  pre- 
tend that  the  exploitation  of  the  natural  products  to  which  the  contract  relates  was 
simply  a  right  which  it  could  renounce  at  its  own  will.  A  like  interpretation  would 
be  absurd,  because  it  would  adjudge  to  one  of  the  parties  all  the  advantages  and 
impose  all  the  burdens  on  the  other.  It  is  well  known  that  every  right  is  the  correla- 
tive of  an  obligation,  and  in  the  case  in  question  the  clauses  of  the  contract  show  clearly 
that  by  the  concessions  which  the  Government  made  to  the  original  contractor  they 
purposed  to  obtain  immediate  benefits  in  return,  such  as  were  those  of  fostering  the 
progress  of  the  State  of  Bermudez  by  all  the  means  which  are  developed  by  a  great 
enterprise;  of  canalizing  its  rivers  and  adapting  them  to  navigation,  and,  lastly,  of 
receiving  the  duties  which  wen*  expressly  fixed  for  the  exportation  of  natural  prod- 
ucts. The  company  rendered  those  objects  nugatory  by  its  proceedings;  and  it  has 
ignored  its  obligations  and  made  it  impossible  to  continue  the  contract.  Furthermore, 
the  exploitation  of  the  asphalt  itself,  the  only  natural  product  which  the  company 
exports,  is  carried  on  on  so  small  a  scale,  as  will  be  proved  in  the  suit,  that  the  profits 
which  the  Government  derives  therefrom  are  so  insignificant  as  to  be  ludicrous. 

On  the  other  hand,  the  New  York  and  Bermudez  Company  has  not,  in  compliance 
with  its  obligation,  canalized  any  of  the  rivers  of  the  State  of  Bermudez.  an  improve- 
ment which  was  expressly  agreed  upon  in  the  contract  made  with  Mr.  Horace  R.  Ham- 
ilton; and  as  in  spite  of  the  steps  taken  by  the  Government  to  obtain  of  the  company 
the  strict  fulfillment  of  the  contract,  it  has  not  been  able  to  succeed  in  effecting  an 
amicable  arrangement.  I  have  received  precise  instructions  to  sue,  as  I  in  fact  do,  with 
all  legal  formality,  and  relying  on  article  1137  of  the  civil  code,  the  New  York  and  Ber- 
mudez Company,  an  incorporated  company,  established  in  Philadelphia,  and  domi- 
ciled in  this  city,  in  the  person  of  its  representative,  Mr.  Robert  Kemp  Wright,  adult 
and  a  resident,  to  the  end  thai  he  consent  to  the  dissolution  of  the  contract  made  by  the 
minister  of  fomento  with  Mr.  Horace  R.  Hamilton  on  the  10th  of  October,  1883, 
approved  by  the  National  Congress  on  the  <>th  of  June.  1884,  and  of  which  it  is  cession- 
aire;  that  it  pay  the  nation  for  the  damages  which  have  been  caused  to  the  latter  by 
the  failure  to  execute  the  said  contract,  according  to  the  just  finding  of  appraisers,  ami 
calculated  in  accordance  with  the  bases  established  bv  the  first  additional  article: 
and  that  it  also  pay  the  expenses  occasioned  by  these  judicial  proceedings.  And  as  to 
the  contract  made  with  Mr.  Horace  R.  Hamilton,  it  is  a  contract  of  lease,  the  subject- 
matter  of  which  is  the  enjoyment  of  all  the  natural  products  existing  on  the  wild  lands 
of  the  former  State  of  Bermudez:  and  from  the  instrument  of  proof  and  telegram  which 
I  annex  it  is  clearly  demonstrated  that  the  lessee  lias  omitted  to  make  improvements 
which  bv  the  contract  it  is  bound  to  make,  such  as  the  canalization  of  the  rivers  of  said 
State.     In  conformity  to  th»£«ev#MUh  particular  of  article  373  of  the  Code  of  Civil  Pro- 
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cedure,  I  move  for  a  decree  of  sequestration  of  the  mine  which»the  company  exploits 
at  the  place  called  Guanoco,  in  the  jurisdiction  of  the  State  of  Bermudez,  together  with 
all  the  apparatus  and  appurtenances  of  the  exploitation,  to  answer  the  results  of  this 
suit.  In  accordance  with  the  said  mentioned  article  I  move  that  the  person  whom  I 
shall  in  due  time  designate  be  appointed  receiver.  I  consequently  pray  the  citizen 
judge  to  admit  the  present  action,  substantiate  it  in  accordance  with  law,  and  give  a 
definitive  judgment  for  the  plaintiff,  together  with  the  costs,  and  to  make  the  other 
legal  orders.     It  is  justice. 

Caracas,  twentieth  of  July,  one  thousand  nine  hundred  and  four 

F.  Arroyo  Parejo. 

(This  signature  is  over  a  stamp  of  1  bolivar.  There  is  a  seal  which  says  "United 
States  of  Venezuela,  Office  of  the  Attorney-General  of  the  Nation.'*) 

The  subscriber,  the  secretary  of  the  chamber  of  resolutions  of  the  tribunal  of  the 
first  instance  of  the  federal  and  cassation  court,  certifies  the  correctness  of  the  pre- 
ceding copy. 

Caracas,  twenty-first  of  July,  one  thousand  nine  hundred  and  four. 

Juvenal  Anzola. 

(The  signature  "  Juvenal  Anzola"  is  written  across  two  Venezuelan  postage  stamps 
of  the  value  of  1  bolivar  each. — Translator.) 

Federal  and  cassation  court.    Tribunal   of   first   instance.    Twenty-first  of   July, 
one  thousand  nine  hundred  and  four.     94  and  46. 

Mr.  Robert  Kemp  Wright,  resident  of  this  city,  representative  of  the  New  York  and 
Bermudez  Company,  shall  appear  before  this  tribunal  on  the  tenth  court  day  at  9 
o'clock  in  the  morning,  after  having  been  cited,  to  answer  this  action.  He  shall 
give  the  porter  a  receipt  for  this  copy. 

J.  Y.  Arnal. 

(The  preceding  copy  is  engrossed  on  five  sheets  of  Venezuelan  sealed  paper  of  the 
seventh  class  of  the  value  of  1  bolivar  each. — Translator.) 


[Inclosure  to  No.  309.— Translation.] 

Citizen  President  of  the  Federal  and  Cassation  Court  in  Your  Character  as  Judge  of  First 

Instance: 

I,  Robert  Kemp  Wright,  managing  director  in  Venezuela  of  the  "New  York  and 
Bermudez  Company,"  before  you  respectfully  show: 

|frl  have  unexpectedly  learned  that  there  is  an  action  in  your  court  with  reference  to 
the  contract  made  by  the  Government  with  Mr.  Horace  R.  Hamilton,  of  which  the 
company  I  represent  is  cessionaire,  which  action  was  instituted  by  the  attorney- 
general  of  the  nation  in  the  latter' s  name,  and  he  asks,  furthermore,  the  sequestration 
of  the  mine  or  asphalt  lake  and  its  appurtenances  which  the  company  owns  and 
exploits  in  the  municipality  of  Union  (Guariquen)  in  the  district  of  Benitez,  State  o£ 
Bermudez;  and  I  have  learned — with  surprise — that  the  said  sequestration  was 
decreed  yesterday,  Mr.  Ambrose  H.  Carner  being  appointed  receiver. 

I  say  with  surprise,  because,  although  I  have  not  yet  read  the  decree  for  sequestra- 
tion, the  action  and  the  petition  for  sequestration  induce  me  to  believe  that  the  latter 
is  based  on  No.  7  of  article  373  of  the  code  of  civil  procedure,  and  this  being  so,  it 
can  not  be  more  contrary  to  law. 

As  a  matter  of  fact,  the  plaintiff  found  himself  obliged  to  pervert  the  nature  of  the 
contract  in  question,  setting  it  forth  purely  and  simply  as  a  contract  of  lease;  and  he 
did  this  with  the  deliberate  purpose  of  bringing  the  petition  for  sequestration  within 
the  scope  of  said  No.  7,  article  373,  of  the  code  of  civil  procedure.  In  order  to  under- 
stand this,  it  suffices  to  read  the  declaration  and  the  contract;  the  latter  has  no  char- 
acteristic whatsoever  of  a  lease,  and  now  that  the  pretension  of  the  plaintiff  is  seen  to 
be  such,  it  will  be  of  the  utmost  importance  to  the  suit  to  elucidate  this  point. 

It.  is  absolutely  necessary  that  the  precautionary  measure  of  sequestration  in  the 
case  of  a  lease,  when  it  is  requisite,  should  be  grounded  on  a  contract  that  is  undis- 

?utably  a  lease — that  is  to  say,  that  it  has  been  accepted  by  the  parties  as  a  lease, 
o  suppose  anything  else  would  be  to  establish  the  possibility  of  anyone  whomsoever 
bringing  forth  a  contract  of  emphyteusis,  vivum  vadium,  sale,  lean  in  kind  on  security, 
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etc.,  calling  it  a  leases  and  for  him  to  obtain  a  sequestration,  based  on  the  capricious 
denomination  which  he  has  given  to  the  said  pact. 

Article  368  of  the  said  code  of  procedure  says  that  the  judge  may  grant  the  seques- 
tration in  the  cases  provided  for  fey  the  law.  That  is  to  say,  it  lies  within  the  discre- 
tion of  the  judge  to  grant  it  or  not  as  should  seem  expedient  to  him,  having  regard  to 
what  is  most  equitable  and  rational,  in  deference  to  justice  and  impartiality  (art.  18 
of  the  said  code).  And,  indeed,  citizen  judge,  no  one  will  fail  to  note  the  immense 
loss  and  damage  that  will  be  suffered  by  the  company  through  the  sequestration 
ordered,  nor  will  any  one  of  a  serene  mind  think  that  the  necessity  for  such  a  measure 
is  justified  even  if  it  were  in  accordance  with  law,  which  is  denied. 

As  there  is  no  appeal  from  the  order  to  which  I  refer  and  it  is  therefore  revocable 
(art.  175,  civil  procedure),  I  pray  you  for  the  reasons  stated  to  review  and  reverse  the 
same  as  a  matter  of  justice. 

Caracas,  July,  one  thousand  nine  hundred  and  four. 

Signed  over  a  stamp  of  1  bolivar. 

(Signed)  Robert  Kemp  Wright. 

Received  by  the  court  July  22,  1904,  4.45  p.  m. 

J.  Y.  Arnal. 


The  Acting  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State, 
Washington,  July  26,  1904, 
Represented  to  Department  that  Venezuelan  Government  has 
brought  suit  against  the  New  York  and  Bermudez  Company,  and  has 
proceeded  without  any  law  authorizing  it  to  dispossess  company  of 
asphalt  lake.  Advise  Venezuelan  Government  that  if  facts  are  as 
represented  the  United  States  Government  earnestly  protests  against 
such  action.  Advise  Department  in  what  court  suit  is  brought,  who 
is  plaintiff,  and  communicate  substance  of  complaint  and  of  the  orders 
and  decree  of  court  so  far  as  given  and  the  law  statute  or  precedents, 
if  any,  upon  which  suit  is  based.  Respectfully  request  Venezuelan 
Government  to  furnish  this  information.  Say  that  if  the  Venezuelan 
Government  would  defer  seizure  of  the  company's  property  until  the 
matter  can  be  fully  investigated  by  the  Department,  tne  United 
States  Government  would  be  pleased,  and  confidently  hopes  this  may 
be  done. 

Adee. 


Mr.  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  July  30,  1904. 

(Received  8.30  p.  m.) 
I    protested    yesterday    as    instructed.     Plaintiff    is    Venezuelan 
Nation.     Complaint    charges   failure    to    canal    rivers    and    exploit 

Products  other  than  asphalt,  and  asks  for  embargo  and  custodian, 
'he  court  granted  embargo  and  appointed  as  custodian  Carner,  who 
started  for  the  lake  on  Venezuelan  war  vessel  before  complaint  served 
on  defendant.  Statute  authorizes  embargo  in  case  of  lease;  this  is 
not  lease  but  concession.  Lake  seized  on  27th  and  Carner  put  in 
possession.  So  I  can  not  ask  Venezuelan  Government  to  defer 
seizure.  Copies  complaint  and  company's  protest  will  reach  you 
August  2  and  decree  two  weeks  later.     Answer  to  complaint  must  be 


WRONGS  DONE  AMERICAN   CITIZENS  BT  VENEZUELA.  421 

made  August  2  and  proofs  furnished  by  company  August  12.  Haste 
made  to^avoid  interference.  Suits  not  yet  brought  against  British 
railways. 

Bowen. 


The  Acting  Secretary  of  State  to  Minister  Bowen. 

Department  of  State, 
Washington }  August  1,  1904. 
In  view  of  your  telegram  of  30th  ultimo,  formally  protest  both 
orally  and  in  writing  against  summary  proceedings  or  Venezuelan 
Government  dispossessing  New  York  and  Bermudez  Company  of  its 
property  without  any  hearing  and  directly  in  Government's  interest, 
and  notify  Government  of  grave  concern  with  which  United  States 
Government  will  regard  any  illegal  action  against  American  company. 

Loomis. 


Mr.  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  August  3,  1904- 
(Received  August  4,  1904—12.50  p.  m.) 
£1  have  protested  orally  and  in  writing,  as  instructed.  Probably 
only  effect  will  be  to  prevent  Venezuelan  Government  from  attacking 
other  foreign  corporations  for  the  present.  It  has  come  to  my  knowl- 
edge that  the  object  of  the  Venezuelan  President  is  to  recover  from 
foreigners  the  amount  must  pay  to  them  .on  their  claims. 

Bowen. 


The  Acting  Secretary  of  State  to  Minister  Bowen. 

No.  213.1  Department  of  State, 

Washington,  August  3,  1904. 
Sir:  I  inclose  copy  of  a  letter  from  Messrs.  Nicoll,  Anable  &  Lind- 
say, requesting  that  instructions  should  be  sent  to  you  to  confer  with 
the  counsel  of  the  New  York  and  Bermudez  Company  on  the  condition 
of  its  affairs. 

The  writers  were  advised  that  instructions  were  unnecessary  and 
you  would  undoubtedly  confer  with  the  counsel  when  he  should  call 
on  you. 

I  am,  etc.,  Alvey  A.  Adee, 

Acting  Secretary. 


Mr.  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  August  5,  1904- 
(Received  3.43  p.  m.,  6th.) 
Manager  Bermudez  Company  informed  me  to-night  his  superin- 
tendent, American  citizen,  is  held  prisoner  at  the  lake  and  closely 


422  WB0NG8  DONE  AMERICAN  CITIZENS  BT  VENEZUELA. 

guarded  by  Venezuelan  soldiers.  I  shall  protest  to-morrow  morning 
and  request  immediate  release,  stating  I  do  so  while  awaiting  in- 
structions. 

Bo  WEN. 


Mr.  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  August  6,  1904. 

(Received  3.47  p.  m.) 

Later  news  of  superintendent  announces  his  release. 

Bowen. 


Mr.  Bowen  to  Mr.  Hay. 

No.  310,  Confidential.]  American  Legation, 

Caracas,  Venezuela,  August  7,  190 4. 

Sir:  I  have  the  honor  to  inclose  herewith  copies  of  the  cable- 
grams that  have  passed  between  Washington  and  this  legation  since 
the  last  mail,  copies  of  the  law  papers  handed  to  me  by  the  man- 
ager of  the  asphalt  company,  ana  copies  of  my  correspondence  with 
the  foreign  office  here  in  regard  to  the  controversy  in  which  the  said 
company  is  engaged  with  the  Venezuelan  Government. 

The  manager  of  the  company  has  informed  me  that  the  asphalt 
lake  was  seized  by  Carner  and  about  100  Venezuelan  soldiers;  that 
the  company's  safe  was  blown  open;  that  the  American  superin- 
tendent at  the  lake  was  made  a  prisoner,  but  was  finally  released; 
that  two  Venezuelan  gunboats  are  at  hand  to  prevent  the  lake  from 
being  retaken;  that  the  company's  British  workmen  are  forced  at 
the  point  of  the  bayonet  to  remain  at  the  lake  and  to  work,  and  that 
Carner  has  engaged  a  ship  to  carry  asphalt  to  the  rivals  of  the  com- 
pany in  the  United  States. 

President  Castro  has  now  reached  a  point  where  he  will  only  yield 
to  force.  *  *  *  Three  days  ago  he  told  a  friend  of  mine  that 
within  six  months  he  will  dispossess  the  French  Cable  Company  of 
its  property  here,  and  that  he  will  make  the  foreigners  resident  in 
Venezuela  pay  all  the  money  he  needs  to  satisfy  tne  awards  of  the 
Commissions  that  recently  sat  here.  *  *  *  The  prevailing  opin- 
ion in  the  corps  is  that  the  Government  of  the  United  States  will  be 
called  upon,  after  the  November  elections,  to  make  President  Castro 
fulfill  his  obligations  to  foreigners  and  to  conduct  his  Government 
on  civilized  principles.  I  have  endeavored  in  my  correspondence 
with  his  foreign  office  to  leave  our  controversy  with  him  where  it 
may  be  resumed  easily  whenever  you  desire. 
1  am,  etc., 

Herbert  W.  Bowen. 


[Inclosure  to  No.  310— Cablegram  reeeivod  12  in..  July  29,  1904.] 

Mr.  Adce  to  Mr.  Bowen. 

Advise  Venezuelan  Government  that  if  facte  are  as  represented  the  United  States 
earnestly  protests.    More  to-morrow. 

Adxb. 
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[Inclosure  to  No.  310.] 

Mr.  Bowen  to  Mr.  Sanabria. 

American  Legation, 
Caracas,  Venezuela,  July  29, 1904. 
Mr.  Minister:  If  it  is  true  that  the  Venezuelan  Government  demanded  50,000,000 
bolivars  of  the  New  York  and  Bermudez  Company;  that,  when  payment  of  that  sum 
was  refused  by  the  said  company,  the  Venezuelan  Government  induced,  by  ex  parte 
proceedings,  the  federal  court  and  court  of  cassation  to  place  an  embargo  on  the  prop- 
erty of  the  said  company,  and  that  a  custodian  has  been  appointed  and  sent  to  take 
possession  of  the  said  property  of  the  said  company,  I  hereby,  in  conformity  to  instruc- 
tions I  have  just  received  from  Washington,  have  the  honor  to  inform  you  that  the 
Government  of  the  United  States  of  America  earnestly  protests  against  all  said  actions 
and  proceedings. 

I  gladly,  etc.,  Bowen. 


[Inclosure  to  No.  310— Cablegram  received  July  2U,  1904.] 
Mr.  Adee  to  Mr.  Bowen. 
Represented  to  Department  that  Venezuelan  Government  has  brought  suit  against 


represented  the  United  States  Government  earnestly  protests  agaii 
action.  Advise  Department,  in  caae  suit  is  brought,  who  is  plaintiff,  and  communi- 
cate substance  of  complaint  and  of  the  orders  and  decree  of  the  court  so  far  as  given 
and  the  law  statute  upon  which  suit,  if  any,  is  based.  Request  Venezuelan  Govern- 
ment to  furnish  this  information.  Say  that  if  the  Venezuelan  Government  would 
defer  seizure  of  the  company's  property  until  the  matter  shall  have  been  fully  investi- 
gated by  the  Department  the  United  States  Government  would  be  pleased  and  con- 
fidently hopes  this  will  be  done. 

Adee. 


[Inclosure  to  No.  310 — Cablegram.] 

Mr.  Bowen  to  Secretary  of  State. 

July  30,  1904— 8  a.  m. 
I  protested  yesterday  as  instructed.  Plaintiff  is  Venezuela  nation.  Complaint 
charges  failure  to  canalize  rivers,  and  exploit  products  other  than  asphalt,  and  asks 
for  embargo  and  custodian.  The  court  granted  embargo  and  appointed  as  custodian 
Garner,  who  started  for  the  lake  on  Venezuela  war  vessel  before  complaint  was  served 
on  the  defendant.  Statute  authorizes  embargo  in  case  of  lease.  This  is  not  lease, 
but  a  concession.  Lake  was  seized  on  the  27th,  and  Corner  was  put  in  possession,  so 
I  can  not  ask  the  Venezuelan  Government  to  defer  seizure.  Copies  complaint  and 
company's  protests  will  reach  you  August  2  and  decree  two  weeks  later.  Answer  to 
complaint  must  be  made  August  2,  and  proofs  furnished  by  company  August  12. 
Haste  made  to  avoid  interference.     Suits  not  yet  brought  against  British  railways. 

Bowen. 


[Inclosure  to  No.  310— Cablegram.] 

Mr.  Bowen  to  Secretary  of  Staff. 

July  30,  1904. 
French  minister  tells  me  he  is  instructed  not  to  communicate  with  Venezuelan 
Government,  as  Venezuelan  Government  proposed  France  should  fix  the  amount  to 
be  paid  on  old  claims,  and  that  French  Cable  Company  here  should  be  made  to  pay 
that  amount.  All  the  other  European  legations,  especially  Great  Britain,  angry  with 
Venezuelan  Government. 

Bowen. 
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[Inclosure  to  No.  310— Cablegram  received  August  2, 1904,  3  p.  m.] 

Mr.  Loomis  to  Mr.  Bow  en. 

In  view  of  your  telegram  *of  the  30th  ultimo,  formally  protest  both  orally  and  in 
writing  against  summary  proceedings  of  Venezuelan  Government  in  dispossessing 
New  York  and  Bermudez  Company  of  its  property  without  any  hearing  and  directly 
in  Government's  interest,  and  notify  Government  of  grave  concern  with  which  United 
States  Government  will  regard  any  illegal  action  against  American  company. 

Loomis. 


[Inclosure  to  No.  310.] 

Mr.  Bowen  to  Mr.  Sanabria. 

American  Legation, 
Caracas,  Venezuela,  August  8,  1904- 
Mr.  Minister.  In  conformity  to  the  instructions  which  I  communicated  orally  to 
your  excellency  yesterday  afternoon,  I  now  have  the  honor  to  protest  formally  and  in 
writing  against  the  summary  proceedings  of  the  Venezuelan  Government  in  dispossess- 
ing, directly  in  its  own  interests,  the  New  York  and  Bermudez  Company  of  its  property 
without  giving  to  the  said  company  any  hearing  whatsoever,  and  to  inform  you  that 
the  Government  of  the  United  States  of  America  will  regard  with  grave  concern  any 
illegal  attempt  to  deprive  the  said  company  of  its  property  and  rights. 
I  gladly,  etc., 

Herbert  \V.  Bowen. 


[Inclosure  to  No.  310— Cablegram.] 

Mr.  Boven  to  Secretary  of  State. 

August  3,  1904. 
I  have  protested  orally  and  in  writing  as  instructed.     Probably  only  effect  will  be  to 
prevent  tne  Venezuelan  Government  from  attacking  other  foreign  corporations  for  the 
present.     It  has  come  to  my  knowledge  that  the  object  of  the  Venezuelan  President 
is  to  recover  from  foreigners  the  amount  he  must  pay  to  them  on  their  claims. 

Bowen 


[Inclosure  to  No.  310— Translation.] 
Mr.  Sanabria  to  Mr.  Bowen. 

Caracas,  August  2,  1904. 

Mr.  Minister:  With  due  attention  the  Federal  Executive  has  considered  your 
excellency's  note,  dated  July  29  last,  in  regard  to  a  legal  matter  in  which  the  New 
York  and  Bermudez  Company  is  interested. 

As  the  protest  which  your  excellency  makes  in  the  note  in  question  is  founded 
on  facts  of  a  hypothetical  nature,  and  presents  as  conclusions  premises  which  are  of 
the  same  character,  the  Government,  in  reply,  can  not  attribute  to  it  any  foundation 
except  that  which  is  set  forth  in  the  communication  which  your  excellency  has  been 
pleased  to  send  to  me. 

If,  on  the  one  hand,  it  has  been  a  matter  of  surprise,  in  view  of  the  cordial  relations 
existing  between  the  two  nations,  that  on  the  present  occasion  a  previous  explana- 
tion was  not  given,  the  Venezuelan  Government,  on  the  other  hand,  could  not  but 
be  surprised  that  to  a  sphere  so  foreign  as  that  of  diplomacy  a  matter  could  be  carried 
that  is  within  the  exclusive  jurisdiction  of  competent  courts,  in  which,  it  is  funda- 
mentally permissible  to  state,  the  interested  parties  have  the  most  complete  liberty 
of  causing  to  be  enforced  whatever  means  of  defense  the  municipal  law  of  this  nation 
sanctions. 

I  gladly,  etc.,  Gustavo  J.  Sanabria. 
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[Inclosure  to  No.  310.] 
Mr.  Bowen  to  Mr.  Sanabria. 

American  Legation, 
Caracas,  Venezuela,  August  S,  1904. 

Mb.  Minister:  In  answer  to  your  excellency's  note  of  yesterday's  date,  which  was 
brought  to  this  legation  late  this  afternoon,  I  have  the  honor  to  confirm  your  assertion 
that  the  protest  I  sent  to  your  excellency  on  the  29th  of  July  last  was  hypothetical  in 
nature.  Doubtless  it  was  made  so  because  the  news  of  the  summary  action  of  the 
Venezuelan  Government  in  dispossessing  the  New  York  and  Bermudez  Company 
seemed  incredible  to  my  Government,  and  also  because  it  was  believed  that,  even  if 
the  report  were  true,  a  hypothetical  protest  would  induce  the  Government  of  Vene- 
zuela to  make  a  plain  and  frank  declaration  of  its  willingness  to  annul  the  decree  of 
dispossession,  or  to  grant  a  hearing  to  the  New  York  and  Bermudez  Company  before 
enforcing  the  decree.  By  pursuing  that  course  the  Venezuelan  Government  would 
have  given  to  the  Government  at  Washington  pleasing  proof  of  the  significance  which 
it  attaches  to  the  phrase  "cordial  relations, "  courteously  employed  in  your  excellency's 
note. 

As  no  such  declaration  as  that  was  made  by  the  Government  of  Venezuela  within 
the  time  an  answer  was  expected,  the  American  Government  instructed  me  to  send 
to  your  excellency  a  formal  protest,  and  I  did  so  this  morning. 

The  proceedings  dispossessing  the  American  company  of  its  property,  having  been 
ex  parte,  constitute  a  distinct  denial  of  justice,  and,  consequently,  the  Government 
of  tne  United  States  of  America  may  very  properly  take  such  steps  as  may  be  requisite 
to  afford  the  American  company  whatever  protection  it  should  nave. 
I  gladly,  etc., 

Herbert  W.  Bowen. 


[Inclosure  to  No.  310— Cablegram.] 
Mr.  Bowen  to  Secretary  of  State. 

August  5,  1904 — 6  p.  m. 
Manager  Bermudez  company  informed  me  to-night  his  superintendent,  American 
citizen,  is  held  prisoner  at  the  lake  and  closely  guarded  by  Venezuelan  soldiers.     I 
shall  protest  to-morrow,  and  request  immediate  release,  stating  I  do  so  while  awaiting 
instructions. 

Bowen. 


[Inclosure  with  No.  310— Cablegram.] 
Mr.  Bowen  to  Secretary  of  State. 

August  5,  1904—7.30  p.  m. 

Later  news  of  superintendent  announces  his  release . 

Bowen. 


[Inclosure  to  No.  310— Translation.] 
Mr.  Sanabria  to  Mr.  Bowen. 

Caracas,  August  6\  1904. 
Mr.  Minister:  The  note  of  the  3d  instant  has  been  received  in  this  office,  in  which 
your  excellency  undertakes  to  protest  against  the  summary  proceedings  to  which  in 
your  opinion  the  New  York  and  Bermudez  Company  has  been  subjected  by  the 
Government  of  Venezuela,  with  the  object  of  dispossessing  it  of  its  property  without 
giving  a  hearing  to  the  said  company. 

I  avail  myself  of  this  opportunity  to  inform  your  excellency  that  the  views  which 
you  express  in  said  note  can  not  be  accepted  by  the  Venezuelan  Government,  inas- 
much as  what  happened  in  the  case  instituted  against  the  said  company  is  altogether 
consonant  with  the  rules  of  procedure  perfectly  well  known  and  applied  with  absolute 
rectitude  by  the  court  which  was  called  upon  to  take  cognizance  of  the  matter. 
I  renew,  etc., 

Gustavo  J.  Sanabria. 
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[Inclosure  to  No.  310—  Translation.] 
Mr.  Sanabna  to  Mr.  Bowen. 

Caracas.  August  6,  1904. 

Mr.  Minister:  I  have  seen  in  your  excellency's  note  of  the  3d  instant  that  the 
American  legation  is  not  vet  in  possession  of  the  information  needed  to  duly  under- 
stand the  suit  begun  by  the  Venezuelan  Government  against  the  New  York  and  Ber- 
mudez  Company. 

Indeed,  your  excellency  speaks  in  it  of  a  summary  proceeding  instituted  against 
the  company  in  reference  to,  and  the  dispossessing  of  certain  property  belonging  to 
it.    That  is  not  the  case. 

In  conformity  to  article  1137  of  the  civil  code,  the  attorney-general  of  the  nation, 
in  its  name,  has  requested  the  federal  and  cassation  court  to  render  a  decision  on  the 
contract  made  between  the  Government  of  the  Republic  and  Mr.  H.  R.  Hamilton,  of 
which  contract  the  said  company  is  the  cessionaire. 

The  reasons  alleged  as  the  bases  of  the  action  are  expressed  with  perfect  clearness 
in  the  libel,  which  was  published  in  the  local  newspaper,  which  1  have  the  honor  to 
send  you  herewith. 

The  term  dispossession,  which  your  excellency  applies  to  the  decree  of  sequestra- 
tion of  an  asphalt  mine,  of  which  alone  the  company  is  in  possession,  can  not  possibly 
be  accepted,  because  said  measure  is  perfectly  consonant  with  our  civil  code,  which 
in  turn  is  in  harmony  with  the  most  advanced  principles  of  universal  legislation.  The 
measure  is  provided  for  in  title  3,  section  1,  book  2  of  the  code  of  civil  procedure,  is  of 
a  precautionary  and  transitory  nature,  and,  when  it  is  put  into  execution,  the  law 
orders  that  a  hearing  be  opened  during  which  it  is  permitted  to  the  party  whose  inter- 
ests are  adversely  affected  to  justify  his  opposition  and  to  obtain  an  annulment.  More- 
over, even  in  case  the  provisional  decision  be  confirmed,  not  even  then  can  it  be  claimed 
that  there  has  been  a  dispossession,  inasmuch  as  it  does  not  establish  irrevocable 
rights,  which  only  an  executed  judgment  can  establish. 

The  procedure  being  prescribed  by  law,  and  having  to  be  observed  in  these  cases, 
it  is  not  in  the  power  of  the  President  to  annul  the  decree,  based  on  the  petition  of  the 
representative  of  the  State,  nor  to  make  any  declaration  which  might  embarrass  the 
free  action  of  the  courts,  in  view  of  the  fact  that  to  them  alone  is  assigned  the  duty 
of  deciding  any  petition  which  in  respect  to  the  question  at  issue  the  New  York  and 
Bermudez  Company  might  make. 

I  deem  it  apposite  also  to  observe  that  the  New  York  and  Bermudez  Company 
could  have  prevented  the  execution  of  sequestration  by  making  use  of  the  relief 
accorded  by  article  369  of  the  code  of  civil  procedure .« 

From  what  I  have  herein  set  forth  it  is  evident  that  notice  to  the  company  was  not 
necessary  in  order  that  the  sequestration  should  be  instituted  and  concluded  legally, 
and  consequently  the  proceedings  can  not  be  denominated  ex  parte.  Therefore,  as 
the  court  has  not  refused  to  hear  the  defendant,  and  did  not  depart  in  the  least  from 
the  rules  of  procedure  which  the  law  prescribes,  it  is  not  possible  to  speak  of  a  denial 
of  justice:  and,  inasmuch  as  the  case  in  question  has  clearly  defined  bounds  within 
which  it  should  be  discussed,  the  attention  of  the  Federal  Executive  has  been  called 
to  the  final  part  of  the  note  I  am  answering,  in  which  mention  is  made  of  the  measures 
which  the  Government  of  the  United  States  might  take  to  offer  to  the  American 
company  whatever  protection  it  should  have. 

As  such  declarations  are  not  acceptable,  as  thev  not  only  derogate  from  the  good 
name  of  the  State,  but  involve  a  menace  directed  against  its  sovereignty  and  inde- 
pendence, I  feel  obliged  to  protest  against  them  in  the  most  formal  manner.  **-* 

As  to  the  surprise  which  through  me  the  Executive  expressed  in  my  note  of  the  2d 
instant,  I  am  sure  that  the  explanations  which  1  am  pleased  to  have  "set  forth  in  this 
note  will  justify  in  your  excellency's  mind  the  impression  which  the  contents  of  the 
protest  of  the  29th  of  this  last  month  caused  him. 

1  gladly,  etc.,  (ii  stavo  J.  Sanabria. 

[Inclosure  to  No.  310.] 

Mr.  Bowen  to  Mr.  Sanabria. 

American  Legation. 
Caracas,   Venezuela.  August  7,  1904. 
Mr.  Minister:  Your  excellency's  note  of  the  6th  instant,  containing  a  clear  exposi- 
tion of  the  law  of  Venezuela  applicable  to  the  controversy  in  regard  to  the  property  ot 

aTo  have  obtained  the  relief  afforded  by  this  article  the  company  would  have  had 
to  deposit  with  the  court  50,000,000  boUvate,  or  atwut  $10,000,000! 
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the'*New  York  and  Bermudez  Company,  unfortunately  does  not  change  the  main  fact 
in  the  case,  and  that  is  that  the  property  of  the  company  is  no  longer  in  its  possession, 
but  is  in  that  of  Venezuelan  soldiers  and  of  a  custodian  appointed  by  the  Venezuelan 
Government  by  virtue  of  a  decree  obtained,  as  your  excellency  states,  by  the  attorney- 
general  of  Venezuela  from  a  court  that  did  not  grant  the  company  a  hearing  before 
issuine  the  decree,  the  object  of  which  was  to  transfer  the  possession  of  the  property 
from  the  company  to  the  Venezuelan  Government.  The  question  as  to  whether  or  not 
the  Venezuelan  Government  intends  to  retain  permanent  possession  of  the  property 
does  not  alter  the  fact  that  the  company  was  dispossessed  of  its  property  without  a 
hearing,  and  distinctly  in  the  interest  of  the  Venezuelan  Government. 

Such  being  the  case,  my  Government  could  not  refrain  from  concluding  that  there 
had  been  a  denial  of  justice  to  the  American  company,  that  proper  protection  should 
be  given  to  it,  and  that  an  earnest  protest  should  be  made  to  the  Venezuelan  Govern- 
ment. 

As  your  excellency's  note  upholds  views  quite  contrary  to  those  I  have  expressed, 
I  shall  send  it,  together  with  your  excellency's  answer  to  the  protest,  by  to-night's 
post  to  Washington,  where  I  am  sure  they  will  receive  the  attention  they  merit. 
I  gladly,  etc., 

Herbert  W.  Bowbn. 

Citizen  president  of  the  federal  and  cassation  court, 

in  your  character  as  judge  of  first  instance: 

I,  Robert  Kemp  Wright,  managing  director  in  Venezuela  of  the  New  York  and 
Bermudez  Company,  before  you  very  respectfully  show : 

I  have  unexpectedly  learned  that  there  is  an  action  in  your  court  with  reference  to 
the  contract  made  by  the  Government  with  Mr.  Horace  R.  Hamilton,  of  which  the 
company  I  represent  is  cessionaire,  which  action  was  instituted  by  the  attorney- 
general  of  the  nation  in  the  latter 's  name,  and  he  asks  furthermore  the  sequestration 
of  the  mine  or  asphalt  lake  and  its  appurtenances  which  the  company  owns  and 
exploits  in  the  municipality  of  Union  (Guariquen),  in  the  district  of  Benitez,  State 
of  Bermudez;  and  I  have  learned,  with  surprise,  that  the  said  sequestration  was 
decreed  yesterday,  Mr.  Ambrose  H.  Carner  being  appointed  receiver. 

I  say  with  surprise,  because,  although  I  have  not  yet  read  the  decree  for  sequestration, 
the  action  and  the  petition  for  sequestration  induce  me  to  believe  that  the  latter  is 
based  on  No.  7  of  article  373  of  the  code  of  civil  procedure,  and,  this  being  so,  it  can 
not  be  more  contrary  to  law. 

As  a  matter  of  fact,  the  plaintiff  found  himself  obliged  to  pervert  the  nature  of  the 
contract  in  question,  setting  it  forth  purely  and  simply  as  a  contract  of  lease,  and  he  did 
this  with  the  deliberate  purpose  of  bringing  the  petition  for  sequestration  within  the 
scope  of  said  No.  7,  article  373  of  the  coae  oi  civil  procedure.  In  order  to  understand 
this,  it  suffices  to  read  the  declaration  and  the  contract;  the  latter  has  no  characteristic 
whatsoever  of  a  lease,  and  now  that  the  pretension  of  the  plaintiff  is  seen  to  be  such  it 
will  be  of  the  utmost  importance  to  the  suit  to  elucidate  this  point. 

It  is  absolutely  necessary  that  the  precautionary  measure  of  sequestration  in  the 
case  of  a  lease,  when  it  is  requisite,  should  be  grounded  on  a  contract  that  is  undie- 
putably  a  lease—  that  is  to  say,  that  it  has  been  accepted  by  the  parties  as  a  lease. 
To  suppose  anything  else  would  be  to  establish  the  possibility  of  anyone  whomsoever 
bringing  forward  a  contract  of  emphyteusis,  vivum  vadium,  sale,  loan  in  kind  on 
security,  etc.,  calling  it  a  lease,  and  for  him  to  obtain  a  sequestration,  based  on  the 
capricious  denomination  which  he  has  given  to  the  said  pact. 

Article  3(58  of  the  said  code  of  procedure  says  that  the  judge  may  grant  the  seques- 
tration in  the  cases  provided  for  by  the  law.  That  is  to  say,  it  lies  within  the  discre- 
tion of  the  judge  to  grant  it  or  not  as  should  seem  expedient  to  him,  having  regard  to 
what  is  most  equitable  and  rational,  in  deference  to  justice  and  impartiality  (article 
18  of  the  said  code).  And  indeed,  Citizen  Judge,  no  one  will  fail  to  note  the  immense 
loss  and  damage  that  will  be  suffered  by  the  company  through  the  sequestration 
ordered,  nor  will  anyone  of  a  serene  mind  think  that  the  necessity  for  such  a  measure 
is  justified,  even  if  it  were  in  accordance  with  law,  which  is  denied. 

As  then;  is  no  appeal  from  the  order  to  which  I  refer  and  it  is  therefore  revocable 
(article  175  civil  procedure),  I  pray  you  for  the  reasons  stated  to  review  and  reverse 
the  same  as  a  matter  of  justice. 

Caracas  July  1,  1904. 

Robert  Kemp  Wright. 

Signed  over  a  stamp  of  1  bolivar. 

Received  by  the  court  July  22,  1904,  4.45  p.  in. 

J.  Y.  Arnal. 
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[Inclosure  to  No.  310.] 

Citizen  President  of  the  Federal  and  Cassation  Court  as  Judge  of  First  Instance: 

I,  Robert  K.  Wright,  of  full  age,  citizen  of  the  United  States  of  North  America, 
residing  in  this  capital,  as  managing  director  in  Venezuela  of  the  New  York  and  Ber- 
mudez  Company,  in  the  name  thereof,  before  you,  with  the  utmost  respect,  show: 

I  contradict,  in  all  its  parts  and  in  the  most  decided  and  absolute  manner,  the  action 
instituted  by  the  citizen  attorney-general  of  the  nation  in  the  name  of  the  latter  against 
the  company  which  I  represent;  and  I  contradict  it  both  with  respect  to  the  facts  set 
forth  in  the  declaration,  the  greater  part  of  which  are  not  true,  and  with  respect  to  the 
right  which  is  professed  to  be  deduced  therefrom. 

I  base  my  contradiction  on  the  following  grounds: 

First.  The  contract  to  which  the  action  refers,  made  by  the  National  Executive  of 
Venezuela,  through  the  channel  of  the  citizen  minister  of  fomento,  with  Mr.  Horace  R. 
Hamilton,  approved  by  the  National  Congress  on  the  6th  of  June,  1884,  is  not  a  contract 
of  lease,  as  the  plaintiff  pretends,  impelled  thereto  by  his  purpose  of  obtaining  the 
sequestration  for  which  he  prayed  in  the  final  part  of  his  declaration  and  to  which 
case  7,  aritcle  373,  of  the  code  of  civil  procedure  is  confined.  Neither  did  the  con- 
tracting parties  ever  intend  to  make  a  lease  when  they  executed  that  contract  nor  has 
either  of  the  contracting  parties  considered  or  held  it  to  be  a  lease,  nor  can  the  stipula- 
tions of  the  said  compact  be  adapted  to  the  rules  and  consequences  of  a  lease,  either  in 
form  or  in  matter. 

Second.  On  carefully  considering  the  said  contract,  in  the  hypothesis  that  the  omis- 
sions were  true  which  the  plaintiff  attributes  to  the  New  York  and  Bermudez  Com- 
pany, as  the  concessionaire — which  it  is — of  Hamilton,  it  is  seen  without  difficulty  and 
beyond  the  shadow  of  a  doubt,  that  the  rights  granted  to  Hamilton  (rights  which  the 
plaintiff  desires  to  convert  into  obligations)  are  all,  except  that  of  exploration,  not  only 
discretionary  and  consequently  may  be  renounced  by  him  and  those  claiming  under 
him,  but  it  is  also  doubtful  and  hypothetical,  they  being  conditional,  whether  any  of 
them,  except  exploration,  can  be  exercised;  and  this  is  due  to  the  very  nature  of  things, 
for  neither  of  the  two  contracting  parties  could  affirm,  at  the  moment  of  making  the  con- 
tract, that  Hamilton  would  find  exploitable  natural  products,  and  much  less  that  on 
finding  them  it  would  be  convenient  or  advantageous  to  him  to  exploit  them. 

Third.  The  argument  of  the  plaintiff,  who  says  this  interpretation  is  absurd  and 
affirms  that  it  adjudges  all  the  advantages  to  one  of  the  parties  and  imposes  all  the  bur- 
dens on  the  other,  has  no  value  against  what  has  been  said ;  and  it  has  no  value  for  three 
principal  reasons:  (1)  Because  that  is  not  an  interpretation,  but  the  ciear  and  simple 
expression  of  the  clauses  of  the  contract  which  prove  it  of  themselves;  (2)  because  the 
plaintiff  forms  his  opinion  not  from  the  moment  of  making  the  contract,  as  is  obligatory, 
when  the  results  thereof  were  perfectly  uncertain  for  both  of  them,  but  from  the  present 
moment  when  the  other  party  to  the  contract  has,  by  his  lal>or,  derived  advantages 
which  were  unknown  before,  the  ownership  of  which  is  now  being  unjustly  disputed 
with  him,  and  (3)  because  it  would  not  be  the  only  instance  of  analogous  concessions 
made  by  the  nation. 

Fourth.  The  assertion  that  all  the  advantages  would  be  to  one  party  and  to  the  other 
all  the  burdens  would  prove  to  be  no  truer  in  any  case;  but  even  if  this  were  so — which 
has  been  denied — it  is  no  reason  for  considering  that  the  perfect  juridical  claim  created 
by  that  compact  has  been  vitiated  by  this  circumstance.  If  one  of  the  contracting 
parties  derives  greater  profits  from  the  transaction  than  the  other,  he  owes  it  without 
doubt  to  his  greater  foresight  and  diligence  when  making  the  contract,  to  the  greater 
extent  of  his  labor  and  sacrifices  in  managing  and  exploiting  the  business,  and  to  a 
situation  which  has  been  favored  by  that  uncertainty  to  which  the  parties  were  subject 
when  contracting;  surely  not  one  of  these  reasons  and  causes  for  advantage  can  prove 
to  be  censurable  even  under  the  severest  criticism. 

Fifth.  Firstly,  Hamilton,  from  whom  the  company  derives,  and  afterwards  the 
company,  have  most  carefully  and  perfectly  executed  not  only  the  principal  obli- 
gations entered  into  in  that  contract,  but  each  and  every  one  of  them,  in  strict  com- 
pliance with  articles  1077  and  1111  of  the  civil  code  in  force  at  the  date  of  the  contract 
(concordant  with  1104  and  1138  of  the  present  code).  That  perfect  execution  of  all  its 
obligations  is  fully  proved  by  the  express  official  declaration  of  the  Federal  Kxecutive 
power  of  Venezuela,  as  is  seen  principally  in  the  resolution  issued  through  the  hon- 
orable channel  of  the  ministry  of  fomento.  department  of  territorial  wealth,  on  the 
23d  day  of  July.  1900,  relative*  to  the  use  which  the  company  could  make  of  its  rights 
acquired  under  the  contract  in  question  and  to  the  company's  rights  of  preference  in 
the  denunciations  of  mines  and  wild  lands:  as  is  also  seen  from  the  certificate  issued 
on  the  same  date  by  the  citizen  minister  of  fomento  on  the  petition  of  the  company 
represented  by  Mr.  A.  H.  Carner  (now  receiver  in  the  sequestration),  which  resolution 
and  certificate  were  published  in  the  Official  Gazette  No.  798<J  of  Wednesday,  the  25th 
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of  July,  1900;  as  is  also  seen  from  many  other  official  documents  which  will  be  duly 
produced,  and  as  appears  from  the  facts  that  have  taken  place. 

Sixth.  In  the  hypothesis  set  up  by  the  plaintiff  and  obligations  left  unexecuted 
by  the  company  are  those  of  canalizing  one  or  more  rivers  and  exploiting  woods, 
resins,  plants,  and  aromatic  seeds  and  other  natural  products  except  the  asphalt, 
which  he  affirms  has  been  exploited;  but  as  even  in  that  hypothesis  it  is  found  that 
those  works  and  exploitation,  according  to  the  contract,  are  not  subject  to  any  term 
for  their  commencement  within  the  period  of  the  said  contract,  and  as  from  their 
nature  those  works  and  exploitations  require  time  for  their  execution,  they  can  not 
be  considered  obligations  that  are  due  and  the  execution  of  which  is  demandable, 
until  after  the  judicial  authority  should  have  fixed  a  term  for  them  and  that  term 
should  have  elapsed  (article  1118  of  the  civil  code  then  in  force  concordant  with  1145 
of  the  present  code),  this  being  a  reason  which  of  itself  suffices  for  dismissing  the  action 
which  has  been  instituted. 

Seventh.  But  with  respect  to  those  very  works  and  exploitations  the  plaintiff  con- 
siders the  company  to  have  omitted  them,  no  doubt  because  finding  them  without  a 
time  limit  he  tnought  their  performance  demandable  immediately  after  the  signing  of 
the  contract  (article  1118  of  the  civil  code  then  in  force  concordant  with  1145  of  the 
present  code);  but  as  all  those  suppositious  obligations  would  be  personal,  engender- 
ing personal  actions,  and  the  plaintiff  says  that  twenty-one  years  have  transpired  since 
they  accrued,  the  company  formally  pleads  the  limitation  enacted  by  article  1909  of 
the  civil  code  then  in  force  and  by  article  1964  of  the  present  civil  code. 

Eighth.  The  suppositious  obligation  to  canalize  one  or  more  rivers,  on  which 
attention  has  been  fixed,  as  it  is  the  only  pretext  for  the  sequestration  which  has  been 
decreed,  never  existed  legally  either  for  Hamilton  or  for  the  company;  if  it  had  existed 
it  would  be  found  that  it  was  an  alternative  obligation  to  canalize  one  or  more  rivers 
or  to  construct  a  railroad,  and  that  it  was  executed  by  the  construction  of  the  railroad 
that  the  company  made  and  which  has  existed  there  for  many  years  and  is  to-day  under 
the  decreed  sequestration  (articles  1122  and  1 123  of  the  civil  code  then  in  force  agreeing 
with  1149  and  1150  of  the  present  code);  but  even  supposing  that  it  had  existed  as  a 
simple  obligation,  it  would  be  found  that  it  had  been  executed  as  far  as  possible,  and 
beyond  that  no  obligation  is  conceived  to  extend. 

Ninth.  On  the  other  hand  the  company  most  solemnly  states  that  the  asphalt  lake 
and  lands  and  other  appurtenances  which  it  holds  in  Guanaco,  municipality  of  Union 
(Quariquen),  district  of  Bonitez,in  the  State  of  Bermudez,  and  which  have  been  seques- 
trated, do  not  belong  to  it  by  virtue  of  the  so-called  Hamilton  contract,  which  is  the 
subject-matter  of  this  suit,  but  by  virtue  of  the  titles  which  were  legally  granted  to 
it  by  the  National  Executive  power  of  Venezuela  on  the  7th  and  14tn  of  December, 
1888,  both  protocolized  in  the  subaltern  registration  office  of  the  district  of  Bonitez 
(El  Pilar)  on  the  11th  day  of  December,  1890,  the  first  protocol  of  the  fourth  quarter 
of  that  year,  on  folios  100,  101,  and  102,  under  Nos.  61  and  62;  and  although  it  is  true 
that  the  remote  occasion  of  those  titles  was  the  contract  now  under  discussion,  it  is 
not  less  true  that  they  also  have  their  immediate  juridical  causes  which  are  proper 
and  peculiar  to  them;  these  being  titles  which  have  never  been  discussed  and  are 
not  susceptible  of  discussion  in  the  present  suit. 

Tenth.  Furthermore,  the  implicit  rescissory  condition  to  which  the  action  that  has 
been  instituted  is  confined  and  to  which  article  1137  of  the  civil  code  which  has  been 
cited  refers  has  not  such  extensive  effects  as  the  plaintiff  wishes  to  attribute  to  it  in 
this  case;  the  choice  between  the  dissolution  and  the  execution  of  a  contract  and  the 
consequences  of  one  action  or  another  are  not  always  subject  to  the  free  will  of  the 
moving  party;  and  the  company  maintains,  even  in  the  supposition  that  all  the  facts 
alleged  were  true — which  they  are  not — that  the  cause  oi  action  contained  in  the 
declaration  of  the  action  is  contrary  to  law. 

Eleventh.  The  plaintiff  says  that  the  Government  on  making  the  concessions  of 
the  contract  proposed  "to  foster  the  progress  of  the  State  of  Bermudez  by  all  the  means 
which  arc  developed  by  a  great  enterprise;"  and  that  the  exploitation  of  the  natural 
products  of  the  State  of  Bermudez,  other  than  asphalt,  has  remained  stationary  for 
upward  of  twenty  years,  and  the  Government  finds  it  impossible  to  activate  it  on 
account  of  its  obligations  toward  the  company."  To  demonstrate  the  groundlessness 
of  these  assertions  it  suffices  to  observe  with  respect  to  the  first:  that  neither  Mr. 
Hamilton,  when  he  made  the  contract,  nor  the  company,  when  the  Government 
accepted  it  as  cessionaire  of  the  contract,  in  1884,  counted  on  enormous  capital,  and 
far  less  could  they  furnish  nourishment  to  illusions  and  purposes  which  are  now  said 
to  have  vanished;  and  with  respect  to  the  second:  that  the  expression  "natural 
products  and  other  than  asphalt"  is  so  vague  and  extensive  that  by  saying  too  much 
it  says  nothing,  and  that  it  some  natural  products  can  be  determined,  it  is  precisely 
by  studying  the  infinity  of  mining  concessions,  sales  of  wild  lands,  and  contracts  of 
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every  kind  which  both  the  Federal  Executive  power  and  the  local  governments  and 
authorities  have  been  most  liberally  making  for  the  State  of  Bermudez  and  its  sections, 
since  the  15th  of  September,  1883,  until  now,  as  can  be  seen  in  the  collections  of  their 
respective  official  gazettes,  registration  offices,  and  public  archives. 

The  company  for  its  guaranty  and  indemnity  cites  Mr.  Horace  R.  Hamilton,  now 
residing  at  Habana,  Republic  of  Cuba,  as  grantee  of  the  contract,  the  subject-matter 
of  this  suit.  And  as  he  is  recognized  as  grantee  in  the  declaration  of  the  action,  I  pray 
that  the  course  of  the  suit  may  be  suspended  in  conformity  to  article  281  of  the  code  of 
civil  procedure. 

And  whereas  the  directorate  and  general  office  of  the  New  York  and  Bermudez 
Company  is  situated  in  the  city  of  Philadelphia,  United  States  of  North  America, 
which  is  also  set  out  in  the  action,  and  the  company  needs  to  put  forward  in  the  suit 
documents  which  are  in  that  office,  I  now  ask  for  the  extraordinary  term  for  putting 
in  evidence,  in  conformity  to  article  284  of  the  code  of  civil  procedure. 

For  all  the  reasons  stated,  I  pray  that  the  action  be  dismissed,  and  the  company 
expressly  reserves  its  rights  of  action  for  the  enormous  loss  and  damage  which  it  has 
suffered  and  continues  to  suffer  through  the  illegal  sequestration  that  has  been  decreed 
in  the  present  suit  of  its  asphalt  lake  and  all  its  dependencies.  I  likewise  pray  that 
the  plaintiff  may  be  ordered  to  pay  the  costs.    It  is  justice,  etc. 


Caracas,  August,  1904. 


Robert  K.  Wright. 


(Incloaure  to  No.  310.] 


Citizen  president  of  the  federal  and  cassation  court  as  judge  of  first  instance. 

I,  Robert  K.  Wright,  managing  director  in  Venezuela  of  the  New  York  and  Ber- 
mudez Company,  acting  in  the  name  of  the  latter,  object  in  the  most  formal  and 
decided  manner  to  the  sequestration  asked  for  by  the  citizen  attorney-general  of  the 
nation  and  decreed  by  the  tribunal,  without  any  notice  whatsoever  being  eiven  to  the 
company,  on  the  21st  day  of  July  last,  and  I  deny  absolutely  and  entirely  both  the 
facts  and  the  law  adduced  for  the  purpose  of  grounding  the  said  sequestration. 

I  base  my  objection  on  the  following  reasons: 

1st.  The  entire  contents  of  my  writing  presented  to  this  tribunal  on  the  22d  day 
of  July  last  past,  which  contents  I  reproduce  in  their  entirety  and  ask  that  the  same 
be  read  and  taken  as  a  part  of  this  answer. 

2d.  Even  in  the  case — which  is  denied — that  the  contract  to  which  the  action 
relates  could  be  held  to  be  a  lease,  the  testimonial  proof  and  the  telegram  put  forward 
are  not  sufficient  legal  proof  to  give  to  the  facts  and  omissions  alleged  a  character  of 
certaintv 

3d.  Even  in  the  case — which  is  denied — that  the  said  contract  could  be  held  to  be 
a  lease  and  that  the  facts  and  omissions  alleged  to  ground  the  sequestration  were 
legally  proved,  I  reproduce  in  their  entirety  Nos.  8  and  9  of  the  answer  to  the 
action,  which  are  as  follows:  "8th.  The  supposititious  obligation  to  canalize  one  or 
more  rivers,  on  which  attention  has  been  specially  fixed,  as  it  is  the  only  pretext  for 
the  sequestration  which  has  been  decreed,  never  existed  legally  either  for  Hamilton 
or  for  the  company;  if  it  had  existed,  it  would  be  found  that  it  was  an  alternative 
obligation  to  canalize  one  or  more  rivers  or  to  construct  a  railroad,  and  that  it  was 
executed  by  the  construction  of  the  railroad  that  the  company  made  and  which  has 
existed  there  for  many  years  and  is  to-day  under  the  decreed  sequestration  articles 
1122  and  1 123  of  the  civil  code  then  in  force  agreeing  with  1 149  and  1 150  of  the  present 
code;  but  even  supposing  that  it  had  existed  as  a  simple  obligation,  it  would  be 
found  that  it  had  been  executed  as  far  as  possible,  and  beyond  that  no  obligation  is 
conceived  to  extend.  9th.  On  the  other  hand  the  company  most  solemnly  states  that 
the  asphalt  lake  and  lands  and  other  appurtenances  which  it  holds  in  (luanoco,  munic- 
ipality Union  (duariquen),  district  Benitez,  in  the  State  of  Bermudez,  and  which 
have  been  sequestrated,  do  not  belong  to  it  by  virtue  of  the  so-called  Hamilton  con- 
tract, which  is  the  subject-matter  of  this  suit,  but  by  virtue  of  the  titles  which  were 
legally  granted  to  it  by  the  national  executive  power  of  Venezuela  on  the  7th  and 
14th  of  December,  1888,  both  protocolized  in  the  subaltern  registration  office  of  the 
district  Benitez  (El  Pilar)  on  the  11th  of  December,  1890,  the  firpt  protocol  of  the  first 
quarter  of  that  year,  on  folios  100,  101,  and  102,  under  Nos.  61  and  62;  and  although 
it  is  true  that  the  remote  occasion  of  those  titles  was  the  contract  now  under  discus- 
sion, it  is  not  less  true  that  they  have  also  their  immediate  juridical  causes  which  are 
proper  and  peculiar  to  them,  these  being  titles  which  have  never  been  discussed  and 
are  not  susceptible  of  discussion  in  the  present  suit." 
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The  company  can  not  leave  without  protest  the  fact  that  Mr.  A.  H.  Carner,  who  is 
a  notorious  enemy  of  the  company  and  hostile  to  its  interests,  has  been  appointed 
receiver. 

For  the  reasons  stated  I  pray  that  the  decree  of  sequestration  may  be  revoked,  as 
justice  demands,  and  I  expressly  reserve  to  the  company  its  rights  of  action  for  the 
enormous  loss  and  damage  which  it  has  been  suffering  or  may  be  made  to  suffer  through 
the  said  sequestration. 

Caracas,  August,  1904. 

Robert  K.  Wright. 


[Inclosure  to  No.  310.] ' 
Federal  and  cassation  court,  tribunal  of  first  instance,  Caracas,  July  21,  1904. 

In  the  declaration  of  his  action  the  citizen  attorney-general  of  the  nation,  grounding 
his  application  on  the  depositions  of  the  witnesses  Drs.  Thomas  C.  Llamozas,  German 
Jiminez,  and  Manuel  A.  Ponce,  requested,  in  conformity  to  article  373  of  the  code  of 
civil  procedure,  the  sequestration  of  the  mine  which  the  defendant  company  exploits 
at  a  place  called  Guanoco,  together  with  all  the  apparatus  and  accessories  used' in  the 
exploitation,  and  the  sequestration  asked  for  is  granted  as  the  tribunal  finds  that  the 
extreme  circumstances  required  by  the  law  have  been  fully  proved;  and  consequently 
the  judge  of  first  instance  in  civil  matters,  of  the  section  of  Cumana  in  the  State  of 
Bermudez  is  hereby  commissioned  to  execute  the  same,  and  the  proper  dispatch  shall 
be  issued  to  him  with  the  corresponding  insertions.  Mr.  Ambrose  H.  Carner,  at  the 
indication  of  the  citizen  attorney-general  of  the  nation,  is  for  the  purpose  in  question 
named  receiver  of  the  said  mine  and  of  all  the  apparatus  and  accessories  of  the  ex- 
ploitation, by  an  order  of  like  date  herewith.  Let  Mr.  Carner  be  cited  to  the  end  that 
in  case  he  accept,  he  should  take  the  oath  required  by  law.  Let  a  separate  volume 
be  made  of  the  proceedings  for  the  sequestration.  J.  Y.  Arnal.  Juvenal  Anzola, 
Secretary. 

To-day  the  21st  of  July  of  the  present  year  1904  the  marshal,  Manuel  Leon,  returned 
the  writ  of  citation  of  Mr.  A.  H.  Carner,  signed  by  the  said  gentleman,  it  is  added  to 
these  proceedings.     Juvenal  Anzola. 

At  the  sitting  held  this  22d  day  of  July  of  the  present  year  1904,  at  9  a.  m.,  appeared 
Mr.  A.  H.  Carner,  who  had  been  appointed  receiver  of  the  mines  that  the  defendant 
company  exploits  in  Guanoco,  together  with  all  the  apparatus  and  accessories  of  the 
exploitation,  and  having  been  informed  of  the  appointment  and  the  relevant  part  of 
the  proceedings  relating  to  the  charge  of  receiver  having  been  read,  he  stated  that  he 
accepted  and  swore  to  faithfully  discharge  the  duties  of  the  said  office.  It  was  read 
and,  on  being  found  to  be  in  order,  they  sign.  J.  Y.  Arnal.  A.  H.  Carner.  Juvenal 
Anzola,  Secretary. 

On  the  same  date  was  issued  and  transmitted  the  dispatch  ordered  at  the  proceed- 
ings of  the  21st  day  of  the  current  month  for  the  judge  of  first  instance  in  civil  matters, 
of  the  section  Cumana,  in  the  State  of  Bermudez.    Juvenal  Anzola,  Secretary. 

[Telegram.] 

Cumana,  April  M,  1904 — 11  a.  m. 
Dr.  Li  no  Baldo:  Private  and  urgent.     I  inform  you  on  trustworthy  data  that 
the  New  York  and  Bermudez  Company  has  not  canalized  any  river  or  channel  ad- 
jacent to  Guanoco.    Nor  has  it  exploited  or  exported  any  other  natural  product  than 
asphalt.    I  thus  answer  your  telegram  dated  13th  instant.    G.  and  F. 

R.  Valbsquez. 

(  itizen  parish  judge  of  the  Department  Ldbertador. 

I,  F.  Arroyo  Parejo.  attorney-general  of  the  nation,  acting  in  this  character,  before 
you,  with  customary  consideration,  show: 

For  purp<**es  which  subserve  rights  I  represent  I  pray  you  to  examine,  after  the 
formalities  required  by  law,  the  witnesses  whom  I  shall  bring  forward,  they  being  of 
full  age  and  residents,  on  the  following  particulars: 

First.  If  they  have  been  in  the  State  of  Bermudez  and  know  the  exploitation  which 
the  New  York  and  Bermudez  Company  has  at  that  place  called  Guanoco. 

Second.  If  they  know  and  it  is  within  their  certain  knowledge  that  the  aforesaid 
company  has  not  canalized  any  of  the  rivers  of  the  State  of  Bermudez.  principally  the 
channel  of  Guarapiche  as  far  as  Naturin. 
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Third.  The  witnesses  must  state  the  reasons  for  their  statement* . 

Which  being  done,  I  pray  you  to  return  me  the  original  prf>ceedingB.  It  is  grace. 
Caracas,  14th  of  June.  1904.     F.  Arroyo  Parejo. 

Parish  court.  Caracas.  14th  of  June.  1904.  Let  the  testimony  be  taken  and  the 
proceedings  returned.    Andres  A.  Albor.    Juan  C.  Hurtado.  secretary. 

At  the  same  sitting  there  appeared  a  witness  who,  being  sworn ,  said  that  his  name 
was  Tomas  C.  Liamozas;  that  be  was  of  full  age,  a  married  man.  an  engineer,  of  this 
neighborhood,  and  competent  to  depose  according  to  the  law.  with  which  he  was  made 
acquainted.  The  preceding  writing  was  read  to  him,  and  on  being  questioned  on 
the  particulars  therein  contained  he  said,  to  the  first:  "  Yes.  that  appears  officially;" 
to  the  second,  "From  Guanoco,  where  the  asphalt  mine  the  New  York  and  Bermudez 
Company  exploits  is  situated,  to  the  port  of  Maturin,  the  crossing  is  effected  by  means 
of  bongos  or  canoes,  which  is  more  or  less  the  vessel  of  the  company  used  for  the  dis- 
patch of  its  business  with  that  custom-house,  and  this  was  so  because  vessels  of  deeper 
draft  could  not  do  it,  which  evidently  proves,  as  I  see  it.  that  that  route  by  the  said 
river  Guarapiche  is  not  canalized.  Nor  has  any  scientific  canalization  been  done  to 
any  of  those  that  I  know  in  that  region;"  and  to  the  third,  "  It  is  already  answered." 
The  testimony  terminated,  it  was  read,  and  being  found  to  be  correct  he  signs.  Andres 
A.  Albor.     Tomas  C.  Liamozas.    Juan  C.  Hurtado,  secretary- 

Immediately  thereafter  appeared  a  witness  who.  on  being  sworn,  said  his  name  was 
German  Jimenez;  that  he  was  of  full  age.  a  married  man,  an  engineer,  of  this  neighbor- 
hood, and  competent  to  depose  according  to  the  law,  with  which  he  was  made 
acquainted.  Interrogated  regarding  the  particulars  of  the  foregoing  writing,  which 
was  read  to  him,  he  said  to  the  first:  "Yea;  in  October,  1900, 1  was  at  the  asphalt  mines 
which  the  New  York  and  Bermudez  Company  exploits  at  Guanoco;"  to  the  second, 
"In  the  channels  that  I  visited,  which  are  those  that  lead  to  the  asphalt  mine  named, 
I  saw  no  work  of  canalization.  With  respect  to  the  Guarapiche  channel  I  can  not 
affirm  anvthing,  because  I  have  never  been  on  it;"  and  to  the  third,  "What  I  have 
deposed  I  know,  because  I  have  seen  it  personally."  The  testimony  terminated,  it 
was  read,  and  being  found  correct  he  signs.  Andres  A.  Albor.  G.  Jimenez.  Juan  C. 
Hurtado,  secretary. 

It  is  returned  on  two  folios.     Hurtado. 

Citizen  parish  judge.  I,  F.  Arroyo  Parejo,  attorney -general  of  the  nation,  acting 
in  that  character,  before  you  show: 

For  the  purposes  which  subserve  rights  I  represent  I  pray  you  to  examine,  after 
oath  and  other  formalities  required  by  law,  the  witness  whom  I  shall  put  forward 
regarding  the  following  particulars: 

Is  it  true  that  he  has  been  at  the  place  called  "Guanoco,"  jurisdiction  of  the  State 
of  Bermudez,  where  the  New  York  and  Bermudez  Company  exploits  an  asphalt 
deposit?  Second.  If  he  knows,  and  it  is  within  his  knowledge,  that  the  aforenamed 
company  has  not  canalized  the  river  Guarapiche,  principally  in  its  extent  from  Cafio 
Colorado  to  Maturin?  Which  being  done  I  pray  that  the  original  proceedings  be 
returned  to  me.  It  is  grace. 
Caracas,  16th  of  June,  1904. 

F.  Arroyo  Parejo. 

Parish  court,  Caracas,  16th  of  June,  1904.    93d  and  46th. 

Received.  Let  the  testimony  be  taken  and  the  proceedings  returned.  Andres  A. 
Albor.    Juan  C.  Hurtado,  Secretary. 

On  the  same  date  appeared  a  witness  who,  having  been  sworn,  said  that  he  was 
called  Dr.  Manuel  Antonio  Ponce,  that  he  was  of  full  ago,  a  married  man,  a  lawyer,  of 
this  domicile,  and  competent  to  depose  according  to  law,  which,  through  his  profes- 
sion, he  knows.  The  foregoing  writing  was  read  to  him  and  interrogated  on  the  par- 
ticulars which  it  contains.  He  said  to  the  first:  "I  have  been  at  Guanoco  on  different 
occasions  as  lawyer  of  the  New  York  and  Bermudez  Company  in  the  suit  in  which  it 
was  engaged  with  Messrs.  Warner  and  Quinlan  regarding  jHjPsession  of  the  mine 
'Felicidad,'and  on  those  different  occasions  I  remained  at  the  mines  sometimes  days 
and  other  times  as  long  as  two  or  three  months;"  and  to  the  second:  "As  the  greater 
number  of  times  I  went  to  Guanoco  I  made  the  voyage  in  the  company's  steamer  going 
from  Trinidad  to  the  channels  I  can  affirm  that  that  navigation  is  performed  owing  to 
their  natural  width  and  depth,  and  in  some,  principally  that  which  gives  admission 
to  the  company's  wharf,  by  favor  of  the  tide.  I  can  especially  say  that  from  a  certain 
point  of  Cafio  Colorado  the  steamship  can  not  continue  the  journey  to  the  said  port,  so 
that  for  it  to  be  dispatched  at  the  custom-house  it  is  obliged  to  anchor  at  this  point 
and  dispatch  an  employee  in  a  boat,  which  takes  five  to  six  hours  to  go  and  return. 
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With  regard  to  the  river  Guarapiche  there  is  no  doubt  that  it  is  not  canalized  either 
for  the  said  river  from  the  port  of  Caflo  Colorado,  which  is  almost  at  its  mouth  up  to 
Maturin  is  navigated  in  lignters  by  means  of  poles."  The  testimony  terminated,  it 
was  read,  and  being  found  to  be  correct  he  signs.  Andres  A.  Albor.  Manuel  A.  Ponce. 
The  secretary,  Juan  C.  Hurtado. 
It  is  returned.     Hurtado. 


[Inclosuro  to  No.  310.] 
CODE   OF  CIVIL   PROCEDURE. 

Art.  281 .  In  cases  of  indemnity  and  guaranty,  as  well  as  the  plaintiff  as  the  defend- 
ant, may  ask  at  the  moment  of  answering  for  the  citation  of  the  person  liable  to  indem- 
nify or  guaranty,  and  the  judge  shall  order  the  same  to  be  done  immediately;  but  the 
course  of  the  cause  shall  not  be  suspended  except  when  there  is  authentic  proof  either 
directly  of  the  obligation  to  indemnify  or  guarantee,  or  of  the  act  from  which  such 
obligation  arises  as  of  right. 

Art.  284.  The  party  who  requests  that  an  extraordinary  term  be  granted  him  for  the 
taking  of  evidence  in  places  which  are  situated  at  more  than  2,000  kilometers  from  that 
at  which  the  suit  is  being  carried  on,  shall  necessarily  make  his  request  at  the  moment 
of  answering  the  action,  and  put  forward  the  proofs  or  securities  on  which  the  petition 
is  based.  The  opposite  party  shall  state  whether  he  objects  or  not  to  the  granting  of 
the  request  and  the  tribunal  shall  restrict  itself  to  declaring  that  the  petition  has  been 
duly  made  and  shall  make  the  necessary  order  after  taking  of  the  evidence  in  conformity 
to  tne  provisions  on  t  he  matter. 

Art.  3G8.  At  any  stage  or  epoch  of  the  cause  whatsoever,  if  there  is  proof  of  the  right 
sued  for,  although  it  be  the  deposition  of  witnesses,  when  this  proof  is  admissible 
according  to  the  civil  code,  any  of  the  parties  may  request,  according  to  the  case,  and 
the  judge  may  grant: 

1 .  Prohibition  to  alienate  the  subject-matter  of  the  dispute. 

2.  The  sequestration  of  determinate  properties. 

3.  Deposit  of  security,  and  in  default  thereof  the  attachment  of  sufficient  property. 
Art.  309.  None  of  the  measures  stated  in  the  three  preceding  numbers  shall  oe 

ordered,  or  shall  be  executed  if  they  were  ordered,  if  the  party  against  whom  they 
have  been  requested  or  decreed  give  sufficient  security  or  guaranty. 

If  the  other  party  should  object  to  the  efficacy  or  sufficiency  of  the  guaranty  the 
tribunal  shall  decide  on  the  proofs  put  forward  at  the  first  hearing. 

Art.  370.  It  shall  be  sufficient  for  those  who  sue  in  forma  pauperis  to  take  the  oath 
cautio  judicatum  solvi. 

Art.  373.  Sequestration  shall  be  decreed: 

1.  Of  the  chattel,  the  subject-matter  of  the  action  when  the  defendant  has  no 
responsible  property  and  it  is  with  reason  feared  that  he  may  conceal,  alienate,  or 
deteriorate  it. 

2.  Of  the'subject-matter  of  the  dispute  when  its  possession  is  doubtful. 

3.  Of  the  wife's  property  and  in  default  thereof  of  that  of  the  conjugal  partnership 
or  of  the  husband,  sufficient  to  cover  the  former  when  the  husband  wastes  the  wif e  s 
property. 

4.  Of  sufficient  property  of  the  inheritance,  or,  in  default  thereof,  of  the  defendant, 
when  he  who  has  been  deprived  of  his  lawful  property  reclaims  it  from  those  who  take 
or  hold  his  inherited  estate. 

5.  Of  the  real  property  which  the  defendant  purchased  and  is  enjoying  without 
paying  the  purchase  money. 

(\.  Of  the  subject-matter  in  dispute  when,  definite  judgment  having  been  given 
against  the  holder  thereof,  the  latter  appeals  without  giving  security  to  answer  for 
the  said  subject-matter  and  its  fruits,  although  it  be  real  estate. 

7.  Of  the  property  leased  if  the  defendant  is  sued  for  default  in  payment  of  the 
rental,  on  account  of  the  property's  becoming  deteriorated,  or  on  account  of  having 
failed  to  make  improvements  to  which  he  is  bound  by  the  contract,  provided  any  of 
the  circumstances  be  proved  in  the  manner  indicated  in  article  308. 

In  this  case  the  owner  and  the  purchaser  in  the*  ease  mentioned  in  number  five 
may  demand  an  order  that  they  themselves  be  named  repository,  and  the  property 
shall  remain  subject  to  answer  tne  lessee  or  purchaser  when  necessary 

36568— S.  Doc.  413,  60-1 28 
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:[lnolosure  to  No.  310.] 
CIVIL  CODE. 

Art.  1104.  Contracts  shall  be  executed  in  good  faith  and  entail  the  obligation  of 
complying  not  only  with  what  is  stated  in  them  but  with  all  the  consequences  that 
may  be  engendered  by  the  said  contracts,  according  to  equity,  custom,  and  law. 

Art.  1138.  Every  condition  shall  be  fulfilled  in  the  manner  the  parties  really 
wished  or  intended  it  to  be  fulfilled. 

Art.  1145.  When  no  time  has  been  stipulated,  the  obligation  shall  be  fulfilled  im- 
mediately if  the  nature  of  the  obligation,  or  the  manner  in  which  it  should  be  executed, 
or  the  place  designated  for  fulfilling  it,  does  not  render  a  term  to  be  fixed  by  the  tri- 
bunal necessary. 

Art.  1149.  The  obligor  of  an  alternative  obligation  is  absolved  by  the  performance 
of  one  of  the  things  separately  comprehended  in  the  obligation,  but  ne  can  not  compel 
the  obligee  to  accept  a  part  of  one  and  a  part  of  the  other. 

Art.  1150.  In  alternative  obligations  the  right  of  election  belongs  to  the  obligor  if 
it  has  not  been  expressly  granted  to  the  obligee. 

Art.  1264.  All  real  actions  shall  be  barred  after  thirty  years  and  personal  actions 
after  twenty  years,  and  no  objection  for  want  of  title  or  of  good  faith  shall  be  raised 
against  the  limitation. 

The  right  to  proceed  by  the  executive  path  shall  be  barred  after  ten  years. 


The  Acting  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State 

Washington,  August  15,  1904. 
Department  has  carefully  examined  Venezuelan  Go  ernment's 
complaint  on  which  Bermudez  Lake,  belonging  to  New  Yon*  and  Ber- 
imidez  Company,  has  been  forcibly  seized,  and  finds,  quite  apart 
from  any  question  of  illegality,  no  substantial  justification  for  such 
seizure,  which  appears,  under  the  circumstances,  irregular  and  wholly 
unnecessary.  It  is  not  even  alleged  that  the  company  has  failed  to 
pay  all  sums  due  the  Government  on  asphalt  taken  and  exported. 
The  complaint,  moreover,  wholly  disregards  title  of  mine  obtamed  by 
company  December  7,  1888,  under  Venezuelan  mining  law,  and  defin- 
itive title  to  land  obtained  by  purchase  December  14,  1888,  which 
titles  in  terms  give  the  company  as  legal  proprietor  the  right  to  hold 
and  work  Bermudez  Lake  indepenaent  of  Hamilton  concession. 
Seizure  of  property  enforces  on  company  enormous  losses,  renders  it 
unable  to  fulfill  existing  contracts,  and  all  this  in  advance  of  judicial 
determination  which  tne  Venezuelan  Government  now  professes  to 
desire.  You  will  therefore,  in  the  interest  of  justice  and  international 
harmony,  request  the  Venezuelan  Government  to  direct  the  attorney- 
general  to  move  the  discharge  of  the  receiver  and  to  restore  to  tne 
company  its  seized  property  pending  decision  reserving  all  rights  in 
case  of  denial  of  justice. 

Adee. 


Mr.  Bowen  to  Secretary  of  State. 

(Telegram.] 

Caracas,  August  18, 1904- 
Have  requested,  in  compliance  with  your  instructions,  that  attorney- 
general  move  withdrawal  receiver  and  the  return  of  tne  property  to 
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company.  President  is  in  the  country  and  so  may  not  answer  at 
once.  Reliably  informed  that  he  wants  me  recalled  m  order  to  settle 
with  Secretary.     His  usual  game. 

Bo  WEN. 


Mr.  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  August  20,  1904- 
The  answer  of  the  Venezuelan  Government  just  received.  Is  an 
absolute  refusal  to  comply  with  your  request  to  withdraw  receiver 
and  to  return  the  property  to  the  company.  The  answer  states  that 
Venezuelan  Government  leaves  the  decision  entirely  to  the  court; 
that  we  could  logically  reserve  all  rights  and  undertake  diplomatic 
intervention  only  after  the  decision  or  the  court  is  rendered. 

Bowen. 


Mr.  Bowen  to  Mr.  Hay. 

No.  316.]  American  Legation, 

Caracas,  Venezuela,  August  21,  1904. 
Sir:  I  have  the  honor  to  inclose  herewith  copies  of  the  cable- 
grams that  have  passed  between  Washington  and  this  legation  since 
the  departure  of  the  last  mail,  and  copies  of  my  correspondence 
with  the  Venezuelan  foreign  office  and  of  papers  filed  in  this  legation 
by  the  manager  of  the  New  York  and  Bermudez  Company  during 
the  last  two  weeks. 

I  am,  etc.  Herbert  W.  Bowen. 


[In closure  to  No.  316— Copy  cablegram  received  August  15, 1904,  at  9  p.  m.] 
Mr.  Adee  to  Mr.  Bowen. 

Department  has  carefully  examined  the  Venezuelan  complaint  on  which  Bermudez 
Lake  belonging  to  the  New  York  and  Bermudez  Company  has  been  forcibly  seized, 
and  finds,  quite  apart  from  any  question  of  illegality,  no  substantial  justification  for 
such  a  step,  which  appears  under  the  circumstances  irregular  and  wholly  unnecessary. 
It  is  not  even  alleged  that  the  company  has  failed  to  pay  all  sums  due  the  Government 
on  asphalt  taken  and  exported.  The  complaint,  moreover,  wholly  disregards  the 
title  of  the  mine  obtained  by  the  company  December  7,  1888,  under  the  Venezuelan 
mining  code,  and  the  definitive  title  to  the  land  obtained  by  purchase  December  14. 
1888,  which  titles  appear  to  give  the  company  as  the  legal  proprietor  the  right  to  hold 
and  work  the  Bermudez  Lake  independent  of  the  Hamilton  concession. 

The  seizure  of  the  property  entails  on  the  company  enormous  losses,  and  renders 
it  unable  to  fulfill  existing  contracts;  all  this  in  advance  of  judicial  determination, 
which  the  Venezuelan  Government  now  professes  to  desire. 

You  will  therefore,  in  the  interest  of  justice  and  international  harmony,  request  the 
Venezuelan  Government  to  direct  the  attorney-eeneral  to  move  the  dismissal  of  their 
receiver,  and  to  restore  to  the  company  its  seized  property  pending  a  decision,  reserv- 
ing all  rights  in  case  of  denial  of  justice. 

Adee. 
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[Incloaure  to  No.  316.] 
Mr.  Bowen  to  Mr.  Sanabria. 

AM  ERIC  ALLEGATION , 

Caracas,  Venezuela.  August  20,  1904. 
Mr.  Minister:  My  Government  has  examined  carefully  the  complaint  of  the 
Venezuelan  Government  by  virtue  of  which  the  asphalt  lake  belonging  to  the  New 
York  and  Bermudez  Company  was  forcibly  seized,  and  finds,  quite  apart  from=any 
question  of  illegality,  that  no  substantial  justification  for  taking  such  a  step  existsf  It 
appears,  in  fact,  irregular  and  wholly  unnecessary.  No  allegation  even  is  made  that 
the  company  failed  to  pay  all  the  sums  due  to  the  Venezuelan  Government  on  the 
asphalt  that  was  taken  from  the  lake,  and  exported.  The  complaint,  moreover, 
wnolly  disregards  the  title  to  the  lake  that  was  obtained  by  the  company  on  December 
7,  1888,  under  the  Venezuelan  mining  law,  and  the  definitive  title  to  the  land  that 
i  obtained  by  purchase  December  14,  1888.  Those  titles  give  to  the  company,  as 
I  proprietor,  tne  right  to  hold  and  to  work  the  asphalt  lake  independently  of  the 
lilton  concession:  The  seizure  of  the  property  entails  on  the  company  enormous 
losses,  and  renders  it  unable  to  fulfill  its  existing  contracts;  and  the  seizure,  moreover, 
was  made  before  any  careful  judicial  investigation  was  held  such  as  now  the  Venezue- 
lan Government  professes  to  desire. 

In  view  of  these  facts,  my  Government  instructs  me  to  request,  in  the  interests  of 
justice  and  international  harmony,  that  the  Venezuelan  Government  direct  the  attor- 
ney-general of  Venezuela  to  secure  the  removal  of  the  receiver,  and  to  restore^torthe 
company  its  property  pending  the  final  legal  settlement  of  the  case.  JHPI 

In  making  that  request  I  have  the  honor  to  reserve  all  rights  in  case  there  be  a  denial 
of  justice. 

I  gladly,  etc.,  Herbert  W.  Bowen. 


[Inclosure  to  No.  316.— Cablegram  seat  August  18, 1904,  at  8  a.  m.j 

Mr.  Bowen  to  Secretary  of  State. 

I  have  requested,  in  conformity  to  your  instructions,  that  the  attorney-general 
move  withdrawal  of  the  receiver  and  the  return  of  the  property  to  the  company. 
The  President  is  in  the  country  and  so  may  not  answer  at  once.  Reliably  informed 
that  he  wants  me  recalled  in  order  to  settle  (the  case)  with  the  Secretary.  His  old 
game. 

Bowen. 


[Indosure  to  No.  316.— Translation^ 
Mr.  Sanabria  to  Mr.  Bowen. 

Caracas,  August  20.  J 904. 

Mr.  Minister:  The  circumstance  that  in  my  note  of  the  6th  instant  all  the  facts 
were  explained  relative  to  the  case  which  is  going  on  against  the  New  York  and  Ber- 
mudez Company  does  not  permit  me  to  understand  the  reason  which  your  excellency 
has  had  to  affirm,  among  other  things,  in  your  note  of  the  7th  instant,  that  the  asphalt 
mine  is  in  possession  of  Venezuelan  soldiers  and  of  a  receiver  named  by  the  Govern- 
ment of  Venezuela.  What  you  say  about  the  soldiers  is  absolutely  inexact,  and  the 
origin  to  which  your  excellency  attributes  the  appointment  of  the  receiver  does  not 
conform  at  all  to  the  evidence  which  the  proceedings  furnish,  it  is  enough  to  know 
that  the  appointment  of  the  receiver  can  not  be  made  except  by  the  court,  and  that 
the  person  called  upon  to  exercise  duties  as  such  is  not  selected  by  the  litigants  and 
only  has  the  jwwers  the  law  indicates. 

I  deem  it  unnecessary  to  insist  on  those  points  which  alreadv  I  have  had  occasion 
to  examine;  and  since  your  excellency  informs  me  that  mv  aforesaid  note  has  been 
sent  to  Washington,  it  is  firmly  hoped  that  as  the  charges  therein  are  disproved  that 
are  directed  against  Venezuela,  and  the  matter  is  given  the  character  which  reason- 
ably belongs  to  it.  the  Government  of  the  United  States,  far  from  concluding  that 
a  case  for  diplomatic  intervention  has  arisen,  will  recommend  to  the  company,  as  it 
has  been  accustomed  to  do  in  analogous  cases  to  its  citizens  that  it  should  betake  itself 
in  defense  of  the  rights  which  it  believes  it  possesses  to  the  courts  of  this  country.     As 
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is  well  known,  theJUnited  States  has  maintained  on  more  than  one  occasion  the  prin- 
plejthat  actions  relative  to  the  interpretation  or  existence  of  contracts  made  by  its 
citizens  with  foreign  governments  can  only  be  decided  by  the  courts  of  the  nation 
where  the  contracts  were  made,  and  in  conformity  to  the  laws  that  existed  there. 
I  avail,  etc., 

Gustavo  J.  Sanabria. 


[Inclosure  to  No.  316.— Translation.] 

Mr.  Sanabria  to  Mr.  Bowen. 

Caracas,  August  20,  1904. 
Mr.  Minister:  I  have  the  honor  to  acknowledge  the  receipt  of  your  excellency's 
note  of  the  15th  instant  relative  to  the  matter  of  tne  New  York  and  Bermudez  Com- 
pany. In  the  notes  which  up  to  the  present  I  have  directed  to  your  excellency,  the 
Venezuelan  Government  has  submitted  to  that  of  the  United  States,  faithfully  and  in 
a  friendly  way,  explanations  about  the-  proceedings  taken  against  the  company — 
explanations  which,  as  it  is  just  to  suppose,  will  have  left  the  Department  of  State  at 
Washington  well  informed  and  completely  satisfied.  As  to  the  points  contained  in 
the  aforesaid  note  of  your  excellency,  the  President  of  the  Republic  has  charged  me 
to  say  to  you  that,  as  tney  are  all  related  to  the  sequence  of  the  action  instituted  in  the 
courts,  the  Government  leaves  entirely  the  decision  of  them  to  the  court  before  which 
the  representatives  of  the  Bermudez  Company  are  to-day  defending  their  rights  with 
all  the  securities,  guarantees,  and  liberties  which  the  laws  and  the  constitution  of  the 
Republic  prescribe.  Moreover,  every  question  arising  from  damages  or  injuries  finds 
in  our  laws  adequate  methods  of  procedure.  The  reservations  which  your  excellency 
makes  in  the  last  part  of  the  said  note,  in  case  diplomatic  intervention  could  be  under- 
taken, require  logically  and  indispensably  the 'conclusion  of  the  action  that  has  been 
begun,  and,  consequently,  I  confirm  all  that  I  have  the  honor  to  maintain  in  nrp 
previous  communications. 

Accept,  etc.,  Gustavo  J.  Sanabria. 

[Inclosure  to  No.  316.— Cablegram  sent  August  30, 1904,  at  9  p.  m.] 

Mr.  Bowen  to  the  Secretary  of  State. 

The  answer  of  the  Venezuelan  Government  just  received,  and  is  an  absolute  refusal 
to  comply  with  your  request  to  withdraw  the  receiver  and  to  return  the  property  to  the 
company.  The  answer  states  that  the  Venezuelan  Government  leaves  tne  decision 
entirely  to  the  court,  and  that  we  could  logically  reserve  all  rights  and  undertake 
diplomatic  intervention  only  after  the  decision  of  the  court  is  rendered. 

Bowen. 


[Inclosure  to  No.  316.] 

Mr.  Bowen  to  Mr.  Sanabria. 

American  Legation, 
Caracas ,  Venezuela,  August  20,  1904. 
Mr.  Minister:  In  answer  to  your  excellency's  note,  No.  993,  of  to-day's  date,  I  have 
the  honor  to  inform  you  that  it  will  be  sent  by  this  next  post  to  my  Government,  which 
by  this  time  must  have  received  a  copy  of  the  records  of  the  court,  showing  how  the 
receiver  was  appointed,  and  declaration  from  the  persons  who  were  in  charge  of  the 
lake  regarding  the  presence  there  of  Venezuelan  soldiers. 

Please  accept,  etc..  Herbert  W.  Bowen. 


[Inclosure  to  No.  316.] 
Mr.  Bowen  to  Mr.  Sanabria. 

American  Legation, 
Caracas,  Venezuela,  August  20,  1904. 
Mr.  Minister:  I  have  the  honor  to  acknowledge  the  receipt  of  your  excellency's 
note,  No.  1010,  of  to-day's  date,  in  which  you  answer  my  Government's  request  to 
withdraw  the  receiver  from  the  asphalt  lake  and  to  return  the  property  to  its  American 
owner  by  stating  that  the  decision  of  those  questions  must  be  left  to  the  court  hftte,. 
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I  shall  send  the  note  to  Washington  by  the  next  mail,  in  order  that  it  may  receive 
there  the  consideration  it  deserves,  and  I  shall  take  occasion  to  explain  that  the  said 
court  adjourned  on  or  about  the  15th  instant  for  one  month,  because  your  excellency's 
statement  that  the  American  company  is  defending  its  rights  there  to-day  might  be 
taken  literally,  which,  of  course,  would  be  contrary  to  your  intention  and  desire. 
I  gladly,  etc., 

Herbert  W.  Bowen. 


[Inclosure  to  No.  316.] 

Caracas,  Venezuela,  August  20, 1904. 
I,  Robert  K.  Wright,  managing  director  of  the  New  York  and  Bermudez  Company, 
in  Venezuela,  respectfully  appear  before  you  and  solemnly  and  sincerely  protest 
against  the  Government  of  Venezuela,  the  federal  court,  and  court  of  cassation  of 
Venezuela,  the  attorney-general  of  Venezuela,  and  his  assistants,  the  judge  of  first 
instance  of  the  section  in  which  the  company's  property  at  Guanoco  is  situated,  and 
against  any  and  all  other  persons  concerned: 

I.  For  the  ex  parte  and  summary  proceedings  of  the  court  in  declaring  the  Hamil- 
ton concession  a  lease,  and  in  directing  sequestration  of  the  company's  property  at 
Guanoco,  as  appears  at  greater  length  in  my  previous  protest  made  before  you  July 
22,1904. 

II.  Against  the  forcible  seizure  of  their  property  by  the  judge  of  first  instance  of 
the  district,  accompanied  by  military  force.  I  attach,  hereto  a  copy  of  the  protest 
made  on  the  ground  at  the  time  by  the  superintendent  of  the  said  company,  Fred- 
erick R.  Bartlett,  whose  request  for  a  certified  copy  of  same  was  refused  by  the  judge, 
said  refusal  being  contrary  to  the  law  of  Venezuela,  and  I  protest  against  the  same. 

III.  Against  the  unwarranted  and  illegal  assumption  of  authority  by  the  officials 
of  Venezuela  over  the  company's  property  at  Guanoco. 

IV.  Against  the  presence  on  tho  property  of  the  armed  military  force  of  Venezuela, 
and  of  the  custodian,  and  of  any  ancl  all  other  persons  who  are  not  there  by  permission 
of  said  company. 

V.  Against  the  sale,  or  disposition,  or  removal  of  any  asphalt  or  ofjany  other  prop- 
erty belonging  to  the  company,  and  also  against  the  use  of  the  same." 

VI.  Against  any  and  all  other  acts  of  whatever  nature  or  kind,  whether  embodied 
in  this  protest  or  not,  which  have  been  or  which  may  be  performed  and  which  are  or 
may  be  in  any  way  prejudicial  to  the  interests  of  the  New  York  and  Bermudez  Company. 

VII.  I  demand  that  the  property  of  the  New  York  and  Bermudez  Company  be 
returned  to  it  at  once  and  tnat  said  company  bo  permitted  to  enjoy  all  the  proprie- 
tary rights  over  this  property  that  are  accorded  by  the  law  of  nations. 

Robert  K.  Wright. 


[Inclosure  to  No.  315— Translation.] 

During  to-day's  sitting  (August  1,  1904)  the  court  discharging  its  duties  in  connec- 
tion with  the  pursuance  of  the  mandate  of  execution  decreed  by  the  federal  and  cas- 
sation courts,  copied  in  the  beginning  of  these  documents,  all  with  the  end  of  taking 
an  inventory  of  the  liabilities  of  the  New  York  and  Bermudez  Company,  there  appeared 
Mr.  Frederick  R.  Bartlett,  superintendent  of  the  said  company,  and  stated  "I  come 
to  amplify  my  previous  statements  thus:  It  is  only  out  of  respect  for  the  law  that  I 
have  permitted  the  judicial  sequestration  of  the  properties  owned  in  this  locality  by 
the  New  York  and  Bermudez  Company  by  virtue  of  titles  legally  obtained.  The 
sequestration  referred  to  having  been  carried  out  by  the  judge  of  first  instance  of  this 
section  accompanied  by  military  force.  I  furthermore  state  that  I  protest  against 
such  acts  and  proceedings  on  behalf  of  the  New  York  and  Bermudez  Company  I  repre- 
sent as  superintendent,  and  I  reserve  to  same  said  company  all  its  rights  in  order  that 
it  may  use  them  in  the  proper  time  and  opportunity.  I  now  ask  the  court  to  cause  a 
copy  of  these,  my  statements,  also  one  of  the  mandate  of  execution,  to  be  issued  sepa- 
rately and  delivered  to  me  through  the  Secretary's  office." 

J.  Fuentes,  Judge. 

Frederick  R.  Bartlett,  Superintendent. 

J.  M.  Ardilla,  Secretary. 
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[Inclosure  to  No.  316— Translation  of  original  in  my  possession— Robert  K.  Wright.] 

Mr.  Bartlett  and  Mr.  Pinango  to  Mr.  Wright. 

Guanoco,  August  3y  1904. 
J  Dear  Sir:  At  6.30  on  the  morning  of  the  28th  of  July  last  the  man-of-war  Bolivar 
anchored  at  this  port  and  immediately  disembarked  a  military  force  and  several  judi- 
cial authorities.  Both  bodies  at  once  proceeded  to  occupy  the  superintendent's 
house,  and  the  workshops,  offices,  and  otner  buildings  of  the  company,  and  also  that 
which  is  at  La  Brea,  where  the  asphalt  lake  is  situated,  were  likewise  occupied  by  the 
military,  who  issued  an  absolute  prohibition  against  anyone's  entering  them  or  taking 
anything  without  the  previous  permission  of  the  authority.  From  that  day  after^6 
o'clock  in  the  afternoon  no  one  can  pass  and  repass,  and  much  less  the  employees  of 
the  Bermudez  Company,  because  there  are  sentinels  on  guard  who  forbid  every  one  to 
pass  as  if  it  were  in  time  of  war. 

We  have  taken  no  action  on  behalf  of  the  rights  of  the  New  York  and  Bermudez 
Company  which  we  represent,  as  they  roundly  refused  to  accept  our  protests  and  dis- 
regarded every  step  we  took  for  that  purpose. 

Everything  has  teen  overrun  by  the  soldiers  and  thrown  into  confusion;  heed  has 
been  paid  to  nobody,  as  is  proved  oy  the  manner  in  which  they  took  possession  of  the 
office  of  the  cashier,  without  even  permitting  the  salaries  of  the  employees  to  that  day 
to  be  paid,  nor  what  the  laborers  had  earned. 

The  Bolivar  left  on  the  30tb  of  the  said  month  of  July  for  Guiria  with  the  representa- 
tive of  the  national  revenue,  leaving  here  the  greater  part  of  the  forces  it  brought,  and 
we  were  left  here  struggling  with  the  judge  of  first  instance,  who  would  accept  nothing 
from  us  without  the  order  of  the  representative  of  the  national  revenue;  at  last  we  suc- 
ceeded in  getting  him  to  enter  in  the  respective  proceedings  the  protest,  a  simple  copy 
of  which  I  inclose  in  this  letter,  because  we  were  refused  a  certified  copy;  and  therefore 
it  would  not  be  strange  if  they  ventured  to  abstract  the  folio  on  which  it  is  found,  signed 
by  the  judge,  his  secretary,  and  Mr.  Bartlett. 

The  day  before  yesterday  the  Bolivar  returned;  and  on  the  representative  of  the 
national  revenue's  being  informed  of  the  protest  which  the  judge  had  accepted  from  us 
he  manifested  great  displeasure  and  opined  with  the  judge  that  we  should  not  be  given 
the  certified  copy  referred  to,  which  we  were  requesting,  because,  as  he  said,  the  judge 
could  accede  to  nothing  according  to  article  205  of  the  code  of  civil  procedure. 

We  are  living  in  private  houses,  because  from  the  said  day,  the  28th,  notice  was  riven 
us  to  disoccupy  the  company's  house,  and  we  had  immediately  to  seek  refuge  elsewhere. 

We  have  acted  with  great,  too  great,  prudence,  for  although  the  proceedings  employed 
have  exceeded  the  limits  of  the  Iaw;  we  have  offered  no  resistance  whatsoever. 

The  judge  and  the  representative  of  the  national  revenue  are  still  making  the 
inventory  and  they  will  probably  finish  to-morrow,  for  they  are  not  making  it  with 
much  detail. 

Since  yesterday  they  have  been  busy  building  a  house,  of  palm  leaves,  to  serve  as 
quarters  for  a  guard. 

We  send  you  this  report  so  that  you  should  be  aware  of  what  has  taken  place,  and  in 
execution  of  our  duty. 

Awaiting  your  orders,  we  are,  etc., 

F.  R.  Bartlett. 

J.    M.    PlffANGO. 

P.  S. — If  you  think  it  necessary  for  me  to  go  to  that  capital,  please  advise  me  accord- 
ingly via  Trinadad  or  by  telegraph  via  Maturin. 

PlffANGO. 

Note. — F.  R.  Bartlett  is  the  superintendent  of  the  company's  pjant  and  opera- 
tions at  Guanoco. 

J.  M.  Pinango  is  a  Venezuelan  attorney  at  law  and  is  in  the  employ  of  the  com- 
pany, holding  its  power  of  attorney  for  all  legal  matters  Concerning  the  old  State  of 
Sucre,  now  part  of  the  State  of  Bermudez,  and  in  which  the  company's  property  at 
Guanoco  is  situated. 

Robert  K.  Wright. 
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The  Acting  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State, 

Washington,  August  29,  1904.. 
New  York  and  Bermudez  Asphalt  Company  complain  that  Vene- 
zuelan consul  at  Philadelphia  refuses  to  authenticate  papers  neces- 
sary for  use  in  Venezuelan  courts.  Request  Venezuelan  Government 
to  instruct  consul  to  authenticate  papers  promptly  in  usual  and 
proper  terms  in  order  to  enable  New  York  and  Bermudez  Company 
to  prepare  its  case  before  the  Venezuelan  courts  and  avoid  a  denial 
of  justice. 

Adee. 


Mr.  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  September  2,  190/{ — 10.25  a.  m. 
Venezuelan  Government  answers  thus:  While  the  details  of  the 
occurrence  are  being  inquired  into  instructions  have  been  reiterated 
to  the  consul  at  Philadelphia  to  fulfill  strictly  his  consular  duties, 
among  which  is  the  authentication  of  signatures. 

Bowen. 


Mr.  Bowen  to  Mr.  Hay. 

American  Legation, 
Caracas,  Venezuela,  September  4,  1904. 
Sir:  I  have  the  honor  to  inform  you  that  yesterday,  while  taking 
leave  of  the  Venezuelan  minister  for  foreign  affairs,  I  said  to  him, 
"Why  in  your  recent  note  to  me  did  you  say  that  my  statement 
was  untrue  that  Venezuelan  soldiers  are  in  possession  of  the  New 
York  and  Bermudez  asphalt  lake?  I  sent  for  photographs  of  the 
soldiers  and  barracks  long  ago,  and  when  they  reach  Washington 
and  are  compared  with  the  denial  in  your  note,  what  do  you  suppose 
the  authorities  at  Washington  will  think  about  the  matter?  He 
looked  surprised,  annoyed,  and  uneasy,  but  finally  said,  "I  did  not 
mean  that  there  were  no  Venezuelan  soldiers  at  the  lake,  but  only 
that  they  were  not  in  possession  of  it.  They  are  not  in  control  of  it, 
but  are  acting  under  the  orders  of  the  court. "  I  assured  him  that 
his  explanation  was  very  satisfactory  to  me,  and  that  I  should  have 
much  pleasure  in  communicating  it  to  you. 
I  am,  etr., 

Herbert  W.  Bowen. 


Mr.  Bowen  to  Mr.  Hay. 

No.  320.]  American  Legation, 

(fracas,  Venezuela,  September  4,  1904. 
Sir:  I  have  the  honor  to  inclose  herewith  copies  of  your  cablegram 
to  me,  of  my  note  to  the  minister  of  foreign  affairs,  of  liis  answer,  and 
of  my  cablegram  to  you,  in  regard  to  the  action  of  the  Venezuelan 
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consul  at  Philadelphia  in  refusing  to  authenticate  papers  presented 
to  him  by  the  New  York  and  Bermudez  Company,  ana  also  two  doc- 
uments which  I  was  requested  to  send  to  you  by  the  manager  of  the 
company. 

I  am,  etc.,  Herbert  W.  Bowen. 


[Inclosure  to  No.  320—  Cablegram  received  August  29, 1904,  at  7  p.  m.] 

Mr.  Adee  to  Mr.  Bowen. 

New  York  and  Bermudez  Company  complain  that  Venezuelan  consul  at  Philadel- 
phia refuses  to  authenticate  papers  necessary  for  use  in  Venezuelan  courts.  Request 
Venezuelan  Government  to  instruct  the  consul  to  authenticate  papers  promptly  in 
the  usual  and  proper  terms  in  order  to  enable  the  New  York  and  Bermudez  Company 
to  prepare  its  case  before  the  Venezuelan  courts  and  to  avoid  a  denial  of  justice. 

Adee. 


[Inclosure  to  No.  320.] 

Mr.  Bowen  to  Mr.  Sanabria. 

American  Legation,  Caracas,  August  30,  1904. 
Mr.  Minister:  As  the  New  York  and  Bermudez  Company  complain  that  the  Ven- 
ezuelan consul  at  Philadelphia  refuses  to  authenticate  papers  necessary  for  use  in 
the  Venezuelan  courts,  I  have  the  honor  to  request,  in  conformity  to  instructions  I 
have  received  from  my  Government,  that  the  Venezuelan  Government  direct  its 
consul  at  Philadelphia  to  authenticate  the  company's  papers  promptly  in  the  usual 
and  proper  terms  in  order  that  there  may  be  no  denial  of  justice  to  the  company  and 
that  it  may  prepare  its  case  before  the  Venezuelan  courts. 

I  gladly,  etc.,  Herbert  W.  Bowen. 

[Inclosure  to  No.  320.— Translation.] 

Mr.  Sanabria  to  Mr.  Bowen. 

Caracas,  September  1,  1904. 
Mr.  Minister:  In  acknowledging  the  receipt  of  your  excellency's  courteous  note, 
dated  the  30th  ultimo,  I  have  the  honor  to  inform  you  that  the  complaint  which  your 
excellency  makes,  in  conformity  with  instructions  of  the  Department  of  State,  has 
received  the  immediate  attention  of  this  office,  and  while  the  details  of  the  occur- 
rence are  being  inauired  into,  instructions  have  been  reiterated  to  the  consul  at 
Philadelphia  to  fulfill  strictly  his  consular  duties,  among  which  is  the  authentica- 
tion of  signatures. 

I  avail,  etc.,  Gustavo  J.  Sanabria. 


[Inclosure  to  No.  320.— Telegram.] 

Mr.  Bowen  to  Secretary  of  State. 

Caracas,  September  2,  1904—10.25  a.  m. 
Venezuelan  Government  answers  thus:  While  the  details  of  the  occurrence  are 
being  inquired  into  instructions  have  been  reiterated  to  the  consul  at  Philadelphia 
to  fulfill  strictly  his  consular  duties,  among  which  is  the  authentication  of  signatures. 

Bowen. 


[Inclosure  to  No.  320.] 

Citizen  President  of  the  Federal  and  Cassation  Court  in[his  character  as  Judge  of  First 

Instance: 

I,  Robert  K.  Wright,  citizen  of  the  United  States,  residing  in  this  capital,  acting  for 
and  in  the  name  of  the  New  York  and  Bermudez  Company,  of  which  I  am  the  man- 
aging director,  before  you  with  the  greatest  respect  show: 

Neither  in  the  proceedings  of  the  suit  brought  against  this  company  by  the  attorney- 
general  of  the  nation,  before  this  court,  nor  in  the  records  of  the  sequestration  which. 
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this  court  granted  in  the  same  suit,  appears  stated  the  means  of  transmission  employed 
by  the  court  to  remit  to  the  commissioned  judge,  being  the  judge  of  first  instance  in 
Cumana,  the  commission  for  the  execution  of  the  above-mentioned  sequestration  ;lbut 
it  appears  in  the  documents  of  this  tribunal  that  the  above-mentioned  commission  was 
placed  in  the  hands  of  Mr.  Ambrose  H.  Carner,  who  was  named  custodian  of  the  prop- 
erty of  this  company.  Apart  from  the  resulting  hurry,  the  irregularity  of  such  pro- 
ceeding is  evident  from  a  mere  inspection  of  article  237  of  the  code  of  civil  procedure, 
which  states  that  the  post-offices  are  the  only  legal  means  of  transmission  in  such  cases; 
although  if  necessary,  which  is  denied  in  this  case,  a  special  carrier  may  be  employed. 
The  last  part  of  article  238  of  the  same  code  states  that  the  judge  must  select  the  carrier 
under  his  responsibility,  and  nowhere  in  the  records  of  this  case  does  it  appear  that  the 
judge  selected  Mr.  Carner  as  such  carrier. 

Moreover,  the  26th  day  of  last  July  this  court  issued  a  decree  on  the  petition  of  the 
company  which  I  represent,  setting  forth  that  the  parties  to  this  suit  would  be  notified 
of  the  result  of  the  commission  for  the  execution  of  the  sequestration,  as  intended  in 
article  378  of  the  code  of  civil  procedure,  and  it  is  of  public  notoriety  that  the  man- 
of-war  Bolivar  arrived  at  La  Guaira,  proceeding  from  Guanoco,  in  the  first  days  of 
the  present  month  of  August,  having  on  board  the  national  fiscal,  Dr.  Jose  Vicente 
Iribarren,  who  went  there  with  Ambrose  H.  Carner  to  make  effective  the  execution 
of  the  decreed  sequestration.  Since  this  time  Doctor  Iribarren  has  been  in  Caracas, 
and  during  all  these  days  up  to  the  14th  of  August  and  to  to-day  the  result  of  the 
sequestration  has  not  been  presented  to  the  court.  In  addition  to  this,  Mr.  Carner 
having  taken  up  his  residence  on  the  property  of  the  company  at  Guanoco,  and, 
there  existing  no  rapid  means  of  communicating  with  the  court,  the  fact  that  the 
duties  have  been  performed  which  were  so  irregularly  intrusted  to  him,  the  company 
during  all  this  time  continues  to  suffer  immense  loss  and  damages,  which  it  can  not 
allow  to  pass  in  silence. 

It  has  actually  come  to  my  notice  by  correspondence  with  the  superintendent  of  the 
company's  mine  in  Guanoco.  Mr.  Frederick  R.  Bartlett,  that  Mr.  Carner,  accom- 
panied by  the  national  fiscal,  Dr.  Jose  Vicente  Iribarren,  and  by  the  commissioned 
judge,  and  by  armed  military  force,  arrived  in  the  man-of-war  Bolivar,  and  occupied  in 
military  manner  the  property  of  the  company,  without  permitting  the  cashier  to  pay  the 
employees  and  the  workmen  the  salaries  and  wages  that  were  due  them,  and  tnat  the 
saia  superintendent,  with  great  difficulty,  obtained  the  acceptance  of  his  protest, 
which  he  made  in  the  name  of  the  company  before  the  commissioned  judge,  and  of 
which  said  judge  absolutely  refused  to  give  him  a  certified  copy.  I  have  also  this 
recent  knowledge  that  the  steamer  Kennet  sailed  the  21st  of  August  from  Port  of  Spain, 
with  charter  to  go  to  Guanoco  to  load  asphalt,  and  to  which  I  call  the  especial  attention 
of  the  court,  and  with  the  greatest  respect  to  the  same,  and  in  the  fulfillment  of  my 
duties  as  managing  director  of  the  company,  I  present  in  its  name  the  most  formal  and 
categorical  protest  against  the  above-expressed  acts  which  have  caused  and  continue  to 
cause  immense  loss  and  damages  to  saia  company.  I  restate  herein  in  all  its  parts  the 
protest  made  by  the  superintendent,  Mr.  Bartlett,  and  I  ask  that  this  writing  be  made 
part  of  the  record  of  sequestration,  and  I  ask  that  there  be  sent  to  me  a  certified  copy  of 
the  same. 

Caracas,  August  25,  1904. 

Robert  K.  Wright. 


[Inclosure  to  No.  320.] 
Mr.  Wright  to  Mr.  Boxren. 

New  York  and  Bermi dez  Company, 

Caracas,  Venezuela.  September  1,  1904. 

Dear  Sir:  I  desire  to  call  your  attention  and  through  you  that  of  the  Department 
of  State  to  the  following  facts: 

The  present  suit  against  the  Ne-w  York  and  Bermudez  Company  for  the  alleged 
nonfulfillment  of  certain  terms  of  the  Hamilton  confession,  and  the  proceedings  for  the 
seizure  of  the  company's  property  on  the  pretext  that  said  concision  is  a  lease,  are 
being  pursued  as  two  separate  actions,  both  of  which  are  being  tried  before  the  judge 
of  first  inslance,  who  corresponds  roughly  to  our  trial  judge.  After  this  judge  renders 
his  decision  there  is  an  appeal  to  the  federal  and  cassation  court,  of  which  this  trial 
judge  is  president,  this  being  the  court  of  last  resort,  corresponding  roughly  to  our 
court  in  banc. 

When  it  is  fully  appreciated  that  all  these  judges  and  courts  exist  solely  during 
the  will  and  pleasure  of  the  President  of  Venezuela,  and  that  whenever  any  change 
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takes  place  in  the  composition  of  the  court  by  death,  resignation,  removal,  or  sick- 
ness, all  proceedings  revert  to  the  beginning,  it  will  be  readily  seen  that  tne  Vene- 
zuelan Government,  being  in  possession  of  the  property,  can  prolong  the  proceedings 
and  their  decision  for  an  indefinite  period  while  still  conforming  to  the  letter  of  the 
law.  It  is  thoroughly  understood  here  that  no  matter  what  evidence  is  presented 
to  the  court  the  decision  will  be  against  us  in  this  court,  thus  compelling  us  to  make 
an  appeal  to  the  court  in  banc,  and  prolonging  the  proceedings  over  a  series  of  years, 
even  until  the  Hamilton  concession  expires  by  limitation. 

Unless  the  United  States  Government  takes  some  radical  steps  to  compel  the  Vene- 
zuelan Government  to  return  possession  of  the  property,  this  company  will  suffer 
continuing  wrong,  causing  us  immense  loss  and  damage. 
Yours,  etc., 

The  New  York  and  Bermudez  Company, 
By  Robert  K.  Wright,  Managing  Director. 


The  Acting  Secretary  of  State  to  Minister  Bowen. 

No.  218.]  Department  op  State, 

Washington,  September  10,  1904. 
Sir:  Inclosed  herewith  are  certain  affidavits  in  the  case  of  the 
New  York  and  Bermudez  Company  versus  Venezuela,  duly  authen- 
ticated by  the  Venezuelan  consul  at  Philadelphia.  As  you  are 
already  informed,  these  affidavits  were  heretofore  presented  to  the 
consul,  but  he  declined  to  certify  them.  You  will  request  the  Vene- 
zuelan Government  to  permit  these  affidavits  to  be  filed  and 
admitted  in  the  above-mentioned  case,  having  the  same  effect  as 
if  they  had  been  authenticated  and  filed  in  court  within  the  properly 
limited  time. 

I  am,  etc.,  Alvey  A.  Adee, 

Acting  Secretary. 


The  Acting  Secretary  of  State  to  Minister  Bmven. 

No.  219.]  Department  of  State, 

Washington,  September  13,  1904. 

Sir:  I  inclose  for  your  information  copies  of  a  letter  of  the  9th 
instant  from  Mr.  Avery  D.  Andrews,  vice-president  of  the  New  York 
and  Bermudez  Company,  and  an  affidavit  transmitted  to  the 
Department  therewith. 

It  appears  from  the  inclosure  of  the  letter  of  Mr.  Andrews  that 
the  statement  of  Mr.  Steffen,  who  represented  the  company  in  its 
business  with  the  Venezuelan  consul  in  Philadelphia,  that  the  consul 
refused  to  certify  the  papers  presented  to  him  for  authentication, 
on  the  ground  that  a  legal  controversy  was  pending  between  the 
company  and  his  Government,  is  insisted  upon  by  the  company  and 
its  attorney,  notwithstanding  the  contention  of  the  consul  that  his 
certificate  was  withheld  only  because  he  was  not  allowed  sufficient 
time  in  which  to  make  it. 

I  am,  etc.,  Alvey  A.  Adee, 

Acting  Secretary. 
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Mr.  Hutchinson  to  Mr.  Hay. 

No.  326.]  American  Legation, 

Caracas,  September  17,  1904. 

Sir:  I  have  the  honor  to  inclose  a  set  of  duplicates  of  five  affidavits, 
sent  me  by  Mr.  Robert  K.  Wright,  manager  of  the  New  York  and 
Bermudez  Company  here,  and  which  are  the  statements  of  several 
employees  of  the  said  company  at  Guanoco,  where  certain  English 
ana  foreign  workmen,  who  were  in  the  employ  of  the  company,  were 
said  to  have  been  forced  to  work  for  the  receiver  of  the  company's 
property,  Mr.  A.  H.  Carner,  at  the  point  of  the  Venezuelan  bayonet. 

I  have  heard  from  a  good  source  here  that  a  few  days  ago  Mr. 
Carner  had  an  interview  with  the  minister  of  foreign  relations  here, 
and  that  he  affirmed  that  the  charges  of  having  made  the  company's 
men  work  at  the  point  of  the  bayonet  were  absolutely  without  founda- 
tion and  were  the  fabrications  of  the  company. 

It  is  possible  that  many  workmen,  perhaps  most  of  the  workmen, 
were  not  forced  as  described,  but  I  have  no  doubt  a  few  were  sub- 
jected to  rough  treatment,  and  I  have  faith  in  the  affidavits  so  far  as 
they  go. 

The  company,  by  its  attorney  here,  presented  its  "solicitude"  this 
week.  I  will  keep  the  Department  acquainted  with  the  results  as 
they  occur. 

The  company's  attorney  had  his  office  broken  into,  Manager  Wright 
tells  me,  one  Sunday  not  long  ago,  but  although  money  was  at  hand 
none  was  taken,  and  only  the  company's  papers  were  tossed  about  in 
evident  search  of  documents  to  be  used  against  the  company.  I  can 
not  vouch  for  the  truth  of  this  incident,  of  course,  but  I  do  not  think 
Mr.  Wright  would  knowingly  misinform  me. 
I  have,  etc., 

Norman  Hutchinson. 


[Inclosure  to  No.  326.] 

I,  Alfred  Webbc,  make  oath,  and  say  as  follows: 

I  was  employed  by  the  New  York  and  Bermudez  Company  at  Guanoco,  in  the 
Republic  of  Venezuela,  as  storekeeper. 

On  the  28th  of  July.  1904,  about  10  o'clock  in  the  forenoon.  Mr.  A.  H.  Carner, 
accompanied  by  several  Government  officials  and  soldiers,  arrived  at  Guanoco  on  the 
gunboat  Bolivar.  They  immediately  proceeded  to  the  headquarters  and  offices  of  the 
New  York  and  Bermudez  Company  and  stationed  soldiers  at  each  window  and  door, 
armed  with  rifles,  and  their  officers  carrying  swords:  they  also  surrounded  thebuildingB. 

Shortly  after  this  I  attempted  to  pass  out  by  the  back  gate,  but  was  stopped  by  the 
soldiers  on  guard.  I  then  tried  to  pass  through  the  other  doors,  but  was  prevented 
and  compelled  to  remain  in  the  small  court  within  the  building  until  10  o'clock  at 
night.  I  then  saw  Mr.  Carner  and  asked  if  I  could  go  to  my  room  to  retire  for  the 
night.  lie  said  I  would  have  to  acquaint  the  officer  of  the  night  patrol,  who  would 
accompany  me  to  my  room.  This  I  did,  and  after  being  challenged  by  the  sentry, 
and  the  officer  of  the  night  patrol  giving  the  password,  I  was  allowed  to  enter  my 
room,  and  was  cautioned  that  to  leave  same  without  permission  would  be  dangerous. 

The  following  day,  July  29,  I  was  escorted  to  my  meals  by  armed  soldiers,  who 
kept  constant  watch  over  me  and  would  not  let  me  leave  the  building,  and  at  night 
was  again  escorted  to  my  room  by  armed  soldiers,  who  stood  guard  at  the  door  at  night. 

The  following  day,  July  30,  Mr.  Carner  placed  me  in  the  storeroom  to  issue  supplies 
as  directed  by  him,  but  still  kept  me  under  surveillance  of  armed  guard.  While  in 
this  position  I  supplied  to  officers  and  soldiers,  and  also  sent  a  large  supply  of  food- 
stuffs to  gunboat  Bolivar,  as  per  Mr.  earner's  instructions,  who  told  me  that  there 
were  100  men  to  feed  on  Bolivar. 
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Several  persons  were  in  the  building  when  it  was  surrounded  by  the  soldiers  and 
were  compelled  to  remain  there;  others  were  allowed  to  pass  within  the  guard,  but  were 
not  allowed  to  pass  out,  and  Mr.  Garner  boasted  of  its  being  a  nice  trap  for  them.  One 
woman  also  was  detained  until  late  at  night,  and  she  had  become  frantic  with  grief. 

On  July  28  Mr.  Garner  demanded  the  keys  of  the  storeroom  from  me,  and  upon  re- 
ceiving them  turned  them  over  to  a  Venezuelan  officer. 

On  July  28  the  foreman  carpenter,  Edward  Bryant,  was  allowed  to  pass  within  the 
guards,  and  I  was  present  when  he  reported  to  Mr.  Garner  of  ill-treatment  he  had  re- 
ceived on  board  the  Bolivar,  stating  that  his  tmjmbs  had  been  tied  firmly  together, 
and  that  26  rifles  had  been  placed  across  his  stomach  and  kept  there  until  he  was  ex- 
hausted. 

Guards  were  stationed  at  the  wharf  and  all  the  buildings,  and  no  one  was  allowed 
to  pass  without  a  written  pass  signed  by  Mr.  Carner. 

On  July  30  the  steamship  Rescue  arrived  at  Guanoco  at  night,  with  Mr.  L.  A.  Kuhn, 
an  employee  of  the  New  York  and  Bermudez  Company,  who  was  escorted  to  head- 
quarters by  armed  soldiers,  who  kept  constant  guard  over  him  until  he  returned  on  the 
steamship  Rescue  July  31. 

Alfred  Webbe. 

Sworn  to  at  No.  32  St.  Vincent  street,  Port  of  Spain,  in  the  island  of  Trinidad,  this 
12th  day  of  September,  A.  D.  1904,  before  me. 
[Notarial  seal.]  VlNCENT  LEON   Wehekind, 

Notary  Public. 

(Certificate  as  follows:)  Certifico  que  el  Sefior  Vincent  Leon  Wehekind  es  notario 
publico  y  que  es  su  firma  la  que  antecede.  Setiembre  14  de  1904.  El  Consul. 
(Signed)  Barcelo. 

Seal  of  the  consulate  of  the  United  States  of  Venezuela  in  Trinidad. 


[Inclosure  to  No.  326.] 

I,  Joseph  Meyers,  make  oath  and  say  as  follows: 

On  July  28  I  was  employed  by  the  New  York  and  Bermudez  Company  at  Guanoco, 
Venezuela,  as  carpenter,  and  was  working  near  the  wharf.  Early  in  the  forenoon  Mr. 
A.  H.  Carner  and  about  60  armed  soldiers  landed  from  the  gunboat  Bolivar.  I  was 
immediately  arrested,  and  was  not  allowed  to  move  from  where  I  was  working  until 
some  soldiers  and  officers  had  returned  from  headquarters,  when  I  was  told  to  go  to 
work. 

I  was.working  under  Edward  Bryant,  and  saw  him  struck  several  times  with  a  sword 
and  taken  on  board  the  gunboat  Bolivar.  I  saw  him  when  he  came  from  the  Bolivar 
and  he  was  nearly  exhausted,  and  sat  down  and  told  me  that  his  hands  had  been  tied 
and  26  rifles  placed  across  his  stomach  and  kept  there  until  he  hardly  could  breathe. 
I  saw  the  marks  on  his  thumbs  where  they  had  been  cut  by  the  cord .  I  was  not  allowed 
any  food  until  the  following  Sunday,  July  31,  and  was  then  told  I  would  not  be  given 
any  unless  I  went  to  work,  which  I  agreed  to  do.  I  was  guarded  by  soldiers  armed  with 
rifles  and  officers  armed  with  swords,  who  were  stationed  all  around,  and  when  I 
returned  to  work  was  always  guarded  by  the  soldiers. 

Joseph  Meyers. 

Sworn  to  at  No.  19  St.  Vincent  street,  Port  of  Spain,  in  the  island  of  Trinidad,  this 
14th  day  of  September,  1904,  before  me. 

A.  V.  M.  Thavenot,  Notary  Public. 
[Notarial  seal.] 

Certifico  que  el  Sefior  A.  M.  Thavenot  en  Notario  Publico  y  que  la  anterior  firma  es 
autentica. 

Setiembre  14  dc  1904. 
El  Consul, 

Barcelo. 

[Seal  of  the  consulate  of  the  United  States  of  Venezuela  in  Trinidad.] 


[Inclosure  to  No.  326.] 

I,  Frederick  Adolphus,  make  oath  and  say  as  follows: 

I  was  employed  by  the  New  York  and  Bermudez  Company  at  Guanoco  as  assistant 
engineer,  and  on  the  28th  of  Julv,  1904,  Mr.  A.  H.  Carner,  accompanied  by  several 
Government  officials,  and  I  should  say  about  60  soldiers,  arrived  at  Guanoco  on  the 
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gunboat  Bolivar.  They  proceeded  to  the  company's  offices  and  surrounded  the  build- 
ing containing  same,  placing  guards  at  each  door  and  window.  The  soldiers  were 
armed  with  rifles  and  the  officers  carried  swords.  I,  along  with  several  others  who  were 
anxious  to  know  what  was  taking  place,  was  allowed  to  pass  the  guards,  but  could  not 
return  to  our  quarters  until  very  late,  being  first  compelled  to  obtain  a  written  pass 
signed  by  Mr.  Carner. 

On  the  30th  of  July  the  steamship  Rescue  arrived  at  Guanoco  with  Mr.  L.  A.  Kuhn, 
the  engineer  employed  by  the  New  York  and  Bermudez  Company,  on  board.  On 
coming  alongside  the  pier  soldiers  -were  immediately  placed  to  guard  him  and  Mr. 
Kuhn  was  accompanied  to  headquarters  by  soldiers,  who  remained  with  him  during  the 
day  and  his  stay  at  Guanoco.  I  attempted  to  speak  to  Mr.  Kuhn  about  my  family  in 
Trinidad,  but  was  prevented  by  the  soldiers  who  were  with  him.  Many  other  persons, 
also  anxious  to  hear  some  news  of  their  families,  were  prevented  from  having  any 
conversation  with  him. 

Frederick  (his  X  mark)   Adolphus. 

Sworn  to  at  No.  32  St.  Vincent  street,  Port  of  Spain,  in  the  island  of  Trinidad, 
this  12th  day  of  September,  A.  D.  1904,  before  me, 

Vincent  Leon  Wehekind,  Notary  Public. 
[Notarial  seal.] 

Certifico  que  el  Sefior  Vincent  Leon  Wehekind  es  Notario  Publico  y  que  es  su  finna 
la  que  antecede. 

Setiembre  14  de  1904. 
El  consul, 

Barcelo. 
[Seal  of  the  consulate  of  the  United  States  of  Venezuela  in  Trinidad.] 


[Inolosure  to  No.  326.] 

I,  Prince  Joseph  Alexander,  make  oath  and  say  as  follows: 

I  was  employed  by  the  New  York  and  Bermudez  Company  at  Guanoco,  Venezuela, 
as  cook. 

On  the  28th  of  July,  1904,  early  in  the  forenoon,  Mr.  A.  H.  Carner  and  several  offi- 
cers and  soldiers  arrived  on  the  gunboat  Bolivar.  They  came  up  to  headquarters 
where  I  was  working  and  surrounded  the  building  and  placed  soldiers  at  each  window 
and  door.  The  officers  carried  swords  and  the  soldiers  were  armed  with  rifles.  There 
were  about  50  of  them. 

I  was  not  allowed  to  leave  the  building,  and  had  to  obtain  a  pass  before  I  could 
enter  my  room,  which  is  in  the  same  building,  to  retire,  and  during  the  day  when  I 
was  working  1  was  constantly  watched.  1  attempted  to  pass  out  during  the  day, 
but  was  stopped  by  an  officer. 

I  was  subjected  to  this  treatment  for  a  number  of  days.  It  was  boasted  by  the 
officers  and  the  soldiers  that  they  were  going  to  capture  the  steamship  Viking,  and 
when  the  steamship  Rescue  arrived  on  July  30  thev  were  confident  tnat  they  were 
in  a  position  to  do  so.  They  mistook  the  whistle  of  the  steamship  Rescue  for  that  of 
the  steamship  Viking.  They  left  a  small  guard  at  headquarters  and  the  majority  of 
them  went  to  the  wharf.  Mr.  L.  A.  Kuhn  arrived  on  the  steamship  Rescue  and  was 
constantly  guarded  by  armed  soldiers. 

Later,  while  I  was  attempting  to  have  my  time  adjusted,  I  was  ordered  from  the 
office,  and  an  officer  caught  me  by  the  shoulder  and  handled  me  roughly  and  said, 
"Come,  I  will  take  you  to  prison."  I  resisted  and  he  left  me  and  ran  for  a  sword; 
in  the  meantime  a  soldier  held  a  rifle  on  me.  I  was  finally  released  and  returned  to 
work  in  the  kitchen. 

Prince  Joseph  Alexander. 

Sworn  to  at  No.  32  St.  Vincent  street,  Port  of  Spain,  in  the  island  of  Trinidad,  this 
12th  day  of  September,  A.  D.  1904,  before  me. 

Vincent  Leon  Wehekind, 

Notary  Public. 

Certifico  que  el  Sefior  Vincent  Leon  Wehekind  es  notario  publico  y  que  la  finna 
que  antecede  es  la  suya. 
El  consul. 

Barcelo. 
[Seal  of  the  comuJate  of  the  United  States  of  Venezuela  in  Trinidad.] 
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[Inclosure  to  No.  326.] 

Trinidad. 

I,  James  Alleyne,  make  oath  and  say  as  follows: 

I  was  employed  by  the  New  York  and  Bermudez  Company  at  Guanoco,  Venezuela. 

On  the  28th  of  July,  1904,  I  was  working  on  the  railroad  line  about  4  miles  from 
headquarters.  It  is  customary  for  a  train  to  run  between  11  and  12  o'clock  bringing 
the  men's  breakfast.  On  that  day  no  train  came  up,  and  about  4  o'clock  a  woman 
walked  up  bringing  her  husband's  breakfast.  She  notified  us  that  Mr.  A.  H.  Carner 
and  a  party  of  Venezuelan  Government  officials  and  soldiers  had  seized  all  the  com- 
pany's property.  On  hearing  this,  the  entire  gang  walked  down.  On  arriving 
opposite  the  company's  office  at  headquarters  we  were  stopped  by  soldiers  on  guard 
and  our  tools  taken  from  us.  I  saw  about  50  or  60  soldiers  at  headquarters.  Later  on . 
same  day,  as  is  customary,  I  attempted  to  get  to  the  company's  store  to  purchase 
my  usual  supply  of  food,  but  was  stopped  by  the  guards  at  the  entrance  and  had 
to  remain  without  food  until  12  o'clock  on  July  30,  when  those  of  us  who  were  guarded 
by  soldiers  at  the  ranch  made  such  a  demonstration  that  Mr.  Carner  allowed  us  to  go 
to  headquarters  for  food. 

I  was  compelled  to  work  or  not  get  any  food,  and  while  at  work  was  guarded  by 
.armed  soldiers  who  returned  with  me  and  others  who  had  been  forced  to  work,  and  the 
soldiers  guarded  the  ranch  and  would  allow  no  one  10  pass. 

(Signed)  James  Alleyne. 

Sworn  to  at  No.  32  St.  Vincent  street,  Port  of  Spain,  in  the  island  of  Trinidad,  this 
12th  day  of  September,  A.  D.  1904,  before  me. 

(Signed)  Vincent  Leon  Wehekind, 

Notarial  seal.  Notary  Public. 

Certifico  que  el  Sefior  Vincent  Leon  Wehekind  es  notario  publico  y  que  la  firma 
que  antecede  es  la  suya. 

El  consul.  Barcelo. 

[Seal  of  the  consulate  of  the  United  States  of  Venezuela  in  Trinidad.] 


Mr.  Hutchinson  to  Mr.  Hay. 

No.  328.]  American  Legation, 

Caracas,  September  26,  190  J^. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  the  Depart- 
ment's number  218,  of  September  10,  1904,  with  inclosures,  instruct- 
ing Mr.  Bo  wen  to  request  the  Venezuelan  Government  to  permit  the 
affidavits,  which  were  delayed  through  the  inaction  of 'the  Venezuelan 
consul  at  Philadelphia,  to  be  filed  and  admitted  in  the  case  of  the 
New  York  and  Bermudez  Company  as  if  they  had  been  authenticated 
and  filed  in  court  within  the  properly  limited  time. 

In  reply  I  have  the  honor  to  report  that  it  has  not  been  necessary 
to  ask  the  said  permission  from  the  Venezuelan  Government,  as  the 
manager  of  the  New  York  and  Bermudez  Company  here,  Captain 
Wright,  informs  me  that  the  affidavits  have  arrived  in  time  for  pre- 
sentation in  due  course  of  procedure  according  to  the  Venezuelan 
code. 

I  have,  etc., 

Norman  Hutchinson. 


Mr.  Hutchinson  to  Mr.  Hay. 

No.  329.]  American  Legation, 

Caracas,  September  26,  1904. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  the  Depart- 
ment's number  219,  of  September  13,  1904,  addressed  to  Mr.  Bowen. 
and  inclosing  a  letter  from  the  vice-president  of  the  New  York  ana 
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Bermudez  Company,  and  a  copy  of  an  affidavit  of  one  of  the  said 
company's  attorneys  in  Philadelphia  relative  to  the  failure  of  the 
Venezuelan  consul  in  said  city  to  authenticate  certain  legal  docu- 
ments. Sgj 
In  reply  I  beg  to  state  that  I  will  mention  the  facts  in  the  case 
informally  to  Seflor  Sanabria,  minister  of  foreigA  relations,  so  that 
he  may  take  whatever  steps  he  thinks  necessary  for  the  proper  dis- 
charge in  future  of  the  duties  of  the  Venezuelan  consul  in  Pniladel- 
phia. 

I  have,  etc.,  Norman  Hutchinson. 


The  Acting  Secretary  of  State  to  Charge  Hutchinson. 

No.  222.]  Department  of  State, 

Washington,  September  26, 1904- 

Sir:  The  Department  has  received  Mr.  Bowen's  No.  316,  of  the 
21st  ultimo,  inclosing  a  copy  and  translation  of  the  note  of  SefLor 
Sanabria,  Venezuelan  minister  of  foreign  relations,  of  the  20th  of 
August,  in  reply  to  Mr.  Bowen's  note  of  the  20th  of  the  same  month, 
requesting  the  Venezuelan  Government  to  direct  its  attorney-general 
to  move  the  discharge  of  the  receiver  and  the  restoration  of  the 
Bermudez  lake  to  the  New  York  and  Bermudez  Company,  its  lawful 
owner,  pending  the  trial  and  the  determination  of  the  suits  lately 
brought  against  that  company  by  the  Venezuelan  Government. 

From  the  tenor  of  Sefior  Sanabria's  note,  it  would  naturally  be 
inferred  that  he  has  not  correctly  apprehended  the  purport  of  this 
Government's  request. 

While  not  directly  declining  to  comply  with  that  request,  Seflor 
Salabria  seems  to  suppose  that  he  has  impliedly  denied  it,  when  he 
declares  that,  "as  is  well  known,  the  United  States  has  mentioned 
on  more  than  one  occasion  the  principle  that  actions  relative  to  the 
interpretation  or  existence  of  contracts  made  by  its  citizens  with 
foreign  governments  can  only  be  decided  bv  the  courts  of  the  nation 
where  the  contracts  were  made,  and  in  conformity  with  the  laws  that 
existed  there.,, 

The  United  States  has  undoubtedly  acted  on  more  than  one  occa- 
sion upon  the  principle  that  questions  relative  to  the  interpretation 
or  existence  of  contracts  made  by  its  citizens  with  foreign  govern- 
ments presumptively  fall  within  the  cognizance  of  the  local  courts, 
and  it  has  said  nothing  inconsistent  with  that  principle  on  the  present 
occasion.  It  has,  on  the  contrary,  been  endeavoring  to  uphold  it, 
against  the  action  of  the  Venezuelan  Government  in  depriving  the 
New  York  and  Bermudez  Company  of  its  extensive  and  valuable 
properties  on  a  judicial  order  made  ex  parte  and  in  entire  disregard 
of  the  company's  titles. 

It  is  established  by  the  records  in  the  case  that  the  Venezuelan 
Government,  represented  by  its  attorney-general,  went  into  one  of 
its  courts  and,  upon  a  complaint  in  which  the  mining  and  land 
titles  obtained  by  the  company  in  1888  were  disregarded,  secured 
an  order  for  the  appointment  of  a  "receiver"  for  the  company's 
property,  on  the  pretext  that  the  company  was  a  mere  "lessee" 
under  the  Hamilton  concession  of  1883;  and  this  was  done  ex  parte, 
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without  affording  the  company  an  opportunity  to  show  cause  why 
its  property  should  not  be  so  taken  from  it. 

While  it  is  stated  in  the  order  for  the  appointment  of  a  "receiver" 
that  the  "extraordinary  circumstances"  required  by  law  to  justify 
such  action  had  been  established,  and  while  it  has  been  stated  that 
the  "receiver  was  appointed  as  a  precautionary  measure/ '  no  sub- 
stantial foundation  whatever  has  Wen  shown  for  either  of  these 
assertions,  no  disclosure  or  description  has  been  attempted,  and 
this  Government  is  at  a  loss  to  imagine  any  that  could  be  suggested 
with  a  show  of  seriousness,  much  less  or  plausibility.  As  to  the 
''extraordinary  circumstances"  that  were  alleged  to  exist,  the  only 
one  which  any  attempt  was  made  to  establish  was  that  the  company 
had  failed  to  "canalize"  or  dredge  an  obscure  stream  in  the  recesses 
of  the  old  State  of  Bermudez,  in  no  possible  way  connected  with  the 
use  of  company's  property.  The  supposition  that  this  failure,  which, 
if  it  existed,  had  existed  for  twenty  years,  without  any  complaint 
or  remonstrance  on  the  part  of  the  Venezuelan  Government  suddenly 
created  an  emergency,  which  justified  the  seizure  of  the  company's 
property,  would  be  manifestly  frivolous,  even  if  the  company  had 
been  a  mere  "lessee"  under  the  Hamilton  concession. 

But  it  is  not  alone  the  frivolity  of  the  charge  that  shocks  one's 
sense  of  justice  in  the  present  instance.  It  is  a  fact  that  on  July 
17,  1900,  upon  the  application  of  Mr.  A.  H.  Carner,  the  "present 
receiver"  or  the  property,  but  then  managing  director  of  the  New 
York  and  Bermudez  Company  in  Venezuela,  the  Venezulan  Gov- 
ernment, through  Dr.  Guillermo  Tell  Villegas  Pulidp,  its  minister 
of  fomento,  issued  a  decree  declaring: 

"That  the  New  York  and  Bermudez  Company  has  fulfilled  up  to 
date  the  engagements  and  obligations  of  the  contract  of  which  it  is 
concessionary,  entered  into  with  the  executive  power  on  the  15  th 
of  September,  1883,  to  which  additions  were  made  on  the  19th  of 
October  following,  approved  by  National  Congress  by  law  of  the  5th 
of  June,  1884,  and  confirmed  by  the  high  federal  court,  by  sentence 
of  August  23,  1898,  and  that  therefore  the  said  contract  is  in  full 
force  and  effect." 

General  Castro  was  then,  as  he  is  now,  President  of  Venezuela. 
The  Hamilton  concession  had  been  in  force  for  seventeen  years,  and  if 
the  stream  in  question  is  "  uncanalized  "  now  it  was  in  the  same  con- 
dition then,  nor  has  there  been  during  the  intervening  four  years  any 
complaint  or  representation  to  the  company  of  any  failure  on  that 
score.  It  is  evident,  therefore,  that  the  supposition  of  emergency 
is  destitute  of  foundation,  so  that  it  would  afford  no  justification  for 
the  seizure  of  the  company's  property,  even  if  the  company  had  been 
a  mere  "  lessee." 

But,  the  fact  was  well  known  to  the  Venezuelan  Government  that 
the  company,  availing  itself  of  the  Venezuelan  laws  governing  the 
acquisition  of  titles  to  mines  and  wild  lands,  obtained  on  December 
7,  1888,  by  purchase,  a  definite  title  conveying  to  it  the  Bermudez 
lake  deposit  and  a  right  to  work  it  for  ninety-nine  years,  and  further 
obtained,  on  the  14th  of  the  same  month,  the  title  to  and  absolute 
property  in  a  tract  of  public  lands,  including  and  extending  beyolid 
the  asphalt  deposit  itself.  Of  these  facts  the  Venezuelan  Govern- 
ment can  not  deny  knowledge,  since  the  titles  %have  been  formally 

36568—  S.  Doc.  413, 60-1 29 


450  WRONGS  DOKB  AMERICAN  CITIZENS  BY  VENEZUELA. 

recognized  by  it  and  form  part  of  its  records.  Indeed,  when  Presi- 
dent Crespo,  by  his  decree  of  January  4,  1898,  attempted  arbitrarily 
to  terminate  the  Hamilton  concession,  he  expressly  reserved  the 
rights  belonging  to  the  company  by  virtue  of  its  mining  titles.  These 
titles  have  not  been  impeached,  but  if  they  had  been  they  would, 
"by  the  universal  principles  of  jurisprudence  written  in  the  law  of 
Spanish  America  as  well  as  of  the  United  States,  give  the  company  a 
clear  right  to  hold  the  property  till  they  were  set  aside  by  a  legal 
-decision  duly  and  fairlv  rendered. 

But  while  the  so-called  "receivership"  was  decreed  in  entire  dis- 
regard of  the  company's  rights  and  in  a  manner  neglectful  of  the 
plainest  principles  of  justice,  it  is  also  necessary  to  point  out  that  in 
its  execution  and  management  it  has  borne  none  of  the  characteristics 
of  a  legal  proceeding. 

The  proceedings  of  the  " receiver"  have  been  conducted  clan- 
destinely, and  every  device  has  been  employed  to  conceal  his  trans- 
actions/ Charters  of  vessels  to  take  away  the  companv's  propertv 
have  been  made  secretly,  and  even  their  existence  has  been  denied. 
When  the  steamer  Kennett,  whose  chartering  for  Guanoco  had  been 
repeatedly  denied,  lately  arrived  in  New  York  from  that  place  with 
asphalt  taken  by  the  "  receiver,"  not  from  Bermudez  Lake,  but  from 
deposits  previously  mined  and  stored  by  the  company,  all  informa- 
tion was  refused  as  to  the  destination  of  her  cargo,  which  was  con- 
signed to  the  captain,  who  in  turn  declared  that  he  knew  nothing 
about  it. 

These  transactions  appear  to  bear  none  of  the  marks  of  a  bona  fide 
receivership;  but,  on  the  contrary,  they  characterize  the  recent  pro- 
ceeding as  in  fact  an  act  of  arbitrary  and  unlawful  spoliation,  though 
clad  in  legal  forms. 

The  Government  of  the  United  States  has  sought  to  avoid  even 
the  appearance  of  interfering  with  or  making  any  demands  upon  the 
Venezuelan  courts,  and  it  has  not  so  interfered  nor  made  any  such 
demands.  This  Government  has,  however,  requested  that  of 
Venezuela  to  undo  its  own  wrong,  by  directing  its  attorney-general  to 
go  into  court  and  ask  for  the  discharge  of  the  "receiver,"  so  that  the 
property  of  the  New  York  and  Bermudez  Company  may  be  restored 
to  its  possession,  there  to  remain  till  a  lawful  and  just  decision  shall 
have  shown  that  the  company  is  not  entitled  to  such  possession. 
This  it  is  in  the  power  of  the  \enezuelan  Government  to  do,  and  the 
Oovernment  of  the  United  States  must,  under  the  circumstances, 
renew  and  earnestly  press  its  request.  Such  compliance  would  be 
but  an  act  of  respect  on  the  part  of  the  Venezuelan  Government  to  its 
own  tribunals,  whose  process  has  been  perverted  to  the  perpetration 
of  a  ^rave  injustice,  tne  continuance  or  which  this  Government  can 
not  view  without  deep  concern.  It  is  evident  that  the  avowed  object 
of  the  proceedings  was  for  all  substantial  purposes  accomplished 
before  they  were  fairly  begun,  and  that,  unless  this  condition  of 
things  shall  be  remedied,  their  further  prosecution  will  be  practicallv 
superfluous,  their  apparent  object  having  already  been  accomplished. 
The  Government  of  the  United  States  is  desirous  to  show  toward  that 
of  Venezuela  every  possible  consideration.  It  therefore  indulges  the 
hope  that  the  latter  will,  as  an  act  due  to  substantial  justice,  remove 
the  present  cause  for  complaint.  But  it  is  proper  to  add  that  the 
Government  of  the  United  States  in  any  event  can  not  stand  by  and 
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Sennit  the  property  of  American  citizens  to  be  seized  and  appropriated 
j  any  foreign  government  through  a  gross  and  palpable  perversion 
of  the  forms  in  which  justice  is  administered  in  order  to  defeat  the 
ends  of  justice. 

You  are  directed  to  read  this  instruction  to  the  minister  of  foreign 
relations  and  to  leave  with  him  a  copy  of  it. 
I  am,  etc., 

Alvey  A.  Adee, 
Acting  Secretary. 

Mr.  Hutchinson  to  Mr.  Hay. 

No.  332.]  American  Legation, 

Caracas,  September  27,  1904. 

Sir:  I  have  the  honor  to  inclose  a  copy  of  a  letter  from  Captain 
Wright,  managing  director  of  the  New  York  and  Bermudez  Com- 
pany, in  Caracas,  and  my  acknowledgment  of  the  same,  together  with 
a  copy  and  translation  of  papers  in  an  action  brought  in  the  civil 
court  of  first  instance,  by  Sefior  Francisco  Arroyo  Parejo,  attorney- 
general  of  the  United  States  of  Venezuela,  and  charging  the  above- 
mentioned  company  with  assisting  the  late  Matos  revolution,  through 
the  medium  of  its  directors  in  New  York,  with  large  sums  of  money, 
amounting  to  at  least  $130,000,  part  of  which  sum,  it  is  charged,  was 
used  for  the  purpose  of  buying  for  the  leader  of  the  revolution  the 
steamer  used  as  a  gunboat  called  Ban-High. 

The  attorney-general  states  that  until  a  short  time  ago  the  chief  of 
the  Executive  did  not  possess  the  accumulation  of  evidence  which  he 
now  has,  intimating  that  the  action  would,  if  possible,  have  been 
brought  much  earlier. 

According  to  the  charge,  the  company  kept  no  itemized  statement 
of  the  money  given  toward  aiding  the  revolution,  but  put  the*  amounts 
down  to  a  certain  account,  which  was  called  "  Government  relations/1 
and  represented  "all  expenses  incurred  for  Venezuela." 

The  attorney-general  states  that  he  is  instructed  by  the  Executive 
to  demand  u serious  damages"  from  the  companv,  which  ought  to 
have  maintained  a  strict  neutrality,  for  assisting  the  late  revolution, 
and  that,  for  the  purposes  of  jurisdiction  only,  he  mentions  a  nominal 
sum  of  damages,  amounting  to  $4,000;  but  experts  shall  be  called 
into  the  trial  to  determine  the  real  and  actual  damages. 

Captain  Wright,  the  managing  director  of  the  company,  was 
called  to  appear  to  answer  the  foregoing  charge  ten  working  days 
after  he  was  served  with  the  papers,  which  was  on  September  22  at 
3  p.  m. 

I  have  also  the  honor  to  inclose  copies  of  five  affidavits,  copies  of 
which  were  left  with  Captain  Wright.  These  affidavits  accompanied 
the  papers  charging,  under  a  separate  action  from  that  already  insti- 
tuted (i.  e.,  breach  of  contract,  loss  of  concession),  the  New  York  and 
Bermudez  Company  with  complicity,  as  before  said,  in  the  late 
Matos  revolution. 

The  evidence  evinced  by  the  affidavits  is  considered  of  an  exceed- 
ingly hearsay  character  by  Captain  Wright  and  other  parties  heref 
and  certainly,  without  further  evidence,  the  Venezuelan  Govern- 
ment's new  charge  against  the  company  would  be  lacking  the  legal 
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conception  of  good  evidence.     It  is  hoped  that  the  evidence  is,  and 
can  never  be  anything  more  than,  valueless  hearsay  evidence. 

Even  should  the  company  be  beaten  in  the  action  in  question, 
in  the  court  of  first  instance,  there  remain  two  appeals  to  higher 
courts,  and  this  will  give  the  Department  ample  time  to  consider  all 
the  evidence  and  character  of  the  evidence  used  in  the  suit. 

As  news  comes  to  hand  concerning  the  subject  of  this  dispatch,  it 
will  be  promptly  transmitted  to  the  Department. 
I  have,  etc., 

Norman  Hutchinson. 


[Incloaure  to  No.  332.] 

*   Mr.  Wright  to  Mr.  Hutchinson. 

New  York  and  Bermudez  Company, 

Caracas,  Venezuela,  September  SO,  1904. 
Dear  Sir:  I  beg  to  hand  you  herewith  the  following  documents:  In  regard  to  the 
"civil  suit  for  assisting  the  revolution"  recently  instituted  against  this  company  by 
the  Venezuelan  Government,  two  copies  of  document  8-1,  the  demand  against  the 
company  (libel);  two  copies  of  English  translation  of  the  same;  document  8-2;  one 
copy  of  the  documents  referred  to  in  the  libel,  consisting  of  affidavits  made  by  O.  E. 
Tnurber,  William  Young  KinleyBide,  Amzi  Lorenzo  Barber  (two),  and  Charles  Y. 
Baldwin.  I  handed  you  one  copy  of  this  document  a  few  days  ago,  which  you  will 
please  retain.  In  this  document  8-2,  on  the  first  page  of  the  first  affidavit  of  Amzi 
Lorenzo  Barber,  there  is  mentioned  Exhibit  A.  This  Exhibit  A  is  merely  a  copy  of  the 
affidavits  of  O.  E.  Thurber,  which  is  attached  hereto,  and  I  did  not  think  it  necessary 
to  duplicate  it.  You  will  notice  that  on  the  copy  of  8^2,  which  I  inclose,  is  a  note  to 
that  effect  made  on  the  bottom;  it  is  also  noted  in  the  body  of  the  affidavit.  Will  you 
please  mark  your  copy  in  the  same  way?  I  am  sending  two  copies  of  all  these,  so  that 
you  may  retain  one  copy  and  forward  one  to  the  Department  of  State. 
Yours,  etc., 

Robert  K.  Wright. 


[Incloaure  to  No.  332.] 

Mr.  Hutchinson  to  Mr.  Wright. 

September  30,  1904. 
Dear  Sir:  I  have  to  acknowledge  the  receipt  of  your  letter  of  to-day,  inclosing 
copies  and  translations  of  the  "libel  brought  against  your  company  by  the  Venezuelan 
Government,  charging  the  company,  through  its  directors  in  hew  York,  with  assisting 
the  late  Matoe  revolution;  also  inclosing  copies  of  five  affidavits  which  accompanied 
the  "libel." 

The  proper  copies  and  translations  will  be  forwarded  to  the  Department  of  State  at 
Washington,  with  such  other  particulars  as  I  possess,  and  the  extra  copies  you  inclosed 
will  be  retained  for  the  legation  files. 
I  am,  etc., 

Norman  Hutchinson. 


[Incloaure  to  No.  332.] 

To  the  judge  of  the  first  instance  in  civil  causes  of  the  western  section  in  the  federal  district: 
I,  Francisco  Arroyo  Parejo,  general  attorney  of  the  nation,  acting  in  such  capacity, 
come  before  you  and  with  all  due  respect  state:  Since  the  middle  of  the  year  1901, 
period  in  which  the  rebellious  purposes  of  many  an  individual  against  the  legally 
established  Government  became  clear,  and  which  put  into  practice  a  few  months  later, 
gave  rise  to  the  movement  known  by  the  name  of  "Liberating  revolution,"  the  national 
authorities  suspected  that  the  corporation  under  the  name  of  the  New  York  and  Ber- 
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mudez  Company  had  an  understanding  with  the  principals  and  well-known  agents 
of  the  revolution  to  that  treacherous  end.  The  action  of  the  Government  to  restrain 
and  punish  the  condemnable  proceedings  of  the  above-mentioned  company  was  at 
that  time  hindered  by  the  consideration  that  said  company  had  before  the  highest 
tribunal  of  Venezuela  a  suit,  in  the  course  of  which  it  was  maliciously  assured  that 
official  influence  had  been  used  in  favor  of  the  other  party  in  the  suit.  Some  repress- 
ing or  strong  measure  might  have  given  credit  to  such  an  unfounded  assertion,  and  it 
was  not  wished  that  the  impartiality  of  the  judges  who  had  to  decide  on  that  litigation 
could  be  suspected.  Moreover,  the  chief  of  the  Executive  did  not  possess  at  the  time 
the  accumulation  of  evidence  which  he  now  has,  which  proves  the  active  and  effica- 
cious part  which  the  above-mentioned  company  had  in  that  unaccountable  rebellion, 
which  cost  the  country  so  many  lives  and  sacrifices.  The  chief  of  the  revolution  and 
the  company  having  come  to  an  agreement  when  the  former  went  to  New  York  in  the 
month  of  June,  1901,  the  latter  began  to  supply  the  necessary  funds  to  start  the  cam- 
paigning, and  to  this  end  General  Matos  went  to  Europe  and  Mr.  Francis  V.  Greene, 
the  then  president  of  the  National  Asphalt  Company,  managing  director  of  the  New 
Trinidad  Lake  Asphalt  Company,  and  one  of  the  directors  of  the  New  York  and  Ber- 
mudez  Company,  who  had  under  his  care  all  the  business  of  said  company  in  Vene- 
zuela, went  to  meet  him  in  the  month  of  July  to  conclude  the  purchase  of  a  steamer 
and  all  the  necessary  war  elements. 

They  first  met  in  Paris,  then  Greene  went  to  London,  and  then  to  Glasgow,  where 
he  arrived  in  the  beginning  of  the  month  of  August,  to  inspect  several  steamers  that 
were  for  sale.  On  his  return  to  Paris  he  drew  through  the  Credit  Lyonnaise  against 
the  Seaboard  National  Bank  of  New  York,  of  which  Greene  was  one  of  the  directors 
and  where  the  trust,  of  which  the  New  York  and  Bermudez  Company  formed  one 
part,  had  an  account.  Said  check,  which  amounted  to  the  sum  of  $100,000,  was 
ordered  to  be  paid  by  Mr.  Sewall,  secretary  of  the  trust,  who  ordered  the  cashier  to 
charge  with  that  amount  a  certain  account  called  "  Government  relations,"  which 
contained,  without  being  itemized,  all  expenses  incurred  for  Venezuela.  A  few 
days  later  another  check  amounting  to  $30,000  was  drawn,  and  cashed  and  noted  in 
the  same  way.  A  few  months  after  this,  and  as  a  result  of  Greene's  trip  to  Europe, 
there  appeared  off  the  Venezuelan  coast,  fitted  out  as  a  warship,  loaded  with  abundant 
elements  of  war,  and  carrying  on  board  the  chief  of  the  revolution,  the  steamer  Ban- 
Righ  of  said  remembrance,  the  piratical  history  of  which  is  well  known.  The  won- 
derful campaign  in  which  the  present  chief  of  the  country  destroyed  and  routed  all  the 
armies  opposed  to  him  by  the  revolution  did  not  convince  the  company  which  I 
refer  to  of  the  downfall  of  its  aspirations,  nor  did  it  desist  from  its  purposes,  since, 
after  the  famous  battle  of  La  Victoria,  it  insisted  on  helping  Matos,  prolonging  by 
this  means  an  iniquitous  war,  already  unaccountable  which  aggravated  tne  evils  of  the 
country,  putting  it  exhausted  and  defenseless,  as  it  was,  under  the  pressure  of  foreign- 
ers. The  evidence  of  all  the  foregoing  facts  I  shall  produce  in  full  in  due  time.  Be- 
sides the  Venezuelan  blood  wasted,  of  inestimable  value,  the  credit  and  good  name 
of  the  country,  a  good  deal  injured  in  consequence  of  the  war  and  the  enormous  amounts 
which  had  to  be  spent  by  the  Government  to  put  it  down,  the  l '  Liberating "  revolu- 
tion caused  the  national  treasury  great  damages,  as  it  is  easy  to  imagine  ana  as  I  shall 
prove  in  the  course  of  the  litigation,  damages  for  which  the  New  York  and  Bermudez 
Company  is  responsible  by  having,  through  its  directors  in  the  United  States  and  its 
agents  in  Venezuela,  supplied  funds  and  material  as  well  as  moral  support  from  the 
beginning  to  the  end  of  the  struggle. 

From  the  foregoing  it  is  concluded :  That  the  above-mentioned  company  has  caused 
the  nation  such  damages  as  narrated,  under  all  legislations  of  civilized  countries  and 
as  provided  by  our  own  law  as  per  article  1122  of  the  civil  code  in  force.  Wherefore 
I  am  instructed  by  the  Executive  to  demand,  as  I  hereby  demand  in  all  legal  form  of 
the  New  York  and  Bermudez  Company,  a  corporation  domiciled  in  Philadelphia, 
United  States  of  America,  and  also  in  this  city  in  the  person  of  its  representative,  Mr. 
Robert  Kemp  Wright,  of  age  and  a  resident  here,  that  it  agrees  on  tne  said  company 
being  bound  to  satisfy,  and  that  it  satisfies  to  the  United  States  of  Venezuela  the  seri- 
ous damages  caused  by  the  assistance  given  to  the  late  revolution  called  ''Liberta- 
dora,"  which  assistance,  wrongful  in  every  way,  and  the  more  so  when  it  is  considered 
that  the  company,  being  a  foreign  corporation,  should  have  observed  strict  neutrality 
in  connection  with  the  internal  politics  of  the  country.  For  the  purposes  of  jurisdic- 
tion only  I  value  the  present  action  over  4,000  bolivars;  but  I  petition  that  the 
total  amount  of  damages,  motive  of  this  action,  should  be  decided  upon  by  experts 
in  accordance  with  the  evidence  which  I  shall  supply  in  due  legal  course  of  time.  In 
consequence  thereof,  I  petition  that  this  action,  with  the  inclosed  documents,  be 
admitted,   substantiating  according  to  law,   and  ultimately  declare  it  admissible 
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with  costs  and  all  other  judgments.  I  also  petition  that  the  translations  into  the  legal 
language  from  the  English  of  the  documents  which  I  inclose  herewith  be  ordered. 
It  is  justice,  etc. 

(Signed)  F.  Arroyo  Pare  jo. 

Caracas,  22d  of  September,  1904. 

The  undersigned  secretary  certifies  to  the  present  copy. 
Signed  on  1  oolivar  stamp. 

Vicente  E.  Velutixi. 

Hall  of  first  instance,  civil,  of  the  western  section  of  the  federal  district.  Caracas, 
September  22,  1904.     94th  and  46th. 

Mr.  Robert  Kemp  Wright,  in  his  capacity  as  a  representative  of  the  New  York  and 
Bermudez  Company,  shall  appear  before  this  tribunal  the  tenth  working  day  after 
cited  at  10  o'clock  a.  m.  to  answer  the  foregoing.     He  shall  give  a  receipt  of  this  copy. 

Thomas  Garbiras,  Judge. 
Cited  the  22d  September  at  3  o'clock  p.  m. 

Robert  Kemp  Wright. 


[Inclosure  to  No.  332.] 

State  op  New  York,  County  of  New  York,  ss: 

O.  E.  Thurber,  being  duly  sworn,  deposes  and  says: 

He  is  of  lawful  age  and  resides  in  the  city  of  New  York,  State  of  New  York,  United 
States  of  America,  and  for  the  past  seventeen  years  has  been  engaged  in  the  asphalt 
business. 

In  the  year  1901  he  was  the  treasurer  of  the  Barber  Asphalt  Paving  Company,  and 
prior  to  that  time  he  had  been  treasurer  of  the  New  Trinidad  Asphalt  Company  (Lim- 
ited), and  in  these  capacities  he  had  cognizance  of  the  business  done  and  transactions 
made  by  the  New  York  and  Bermudez  Company.  In  and  during  the  year  1901  the 
National  Asphalt  Company,  of  which  Francis  V.  Greene  was  the  president,  owned  all 
or  substantially  all  of  the  capital  stock  of  the  Asphalt  Company  of  America,  which 
latter  company  owned  all  of  the  capital  stock  of  the  Barber  Asphalt  Paving  Company 
and  of  the  New  Trinidad  Lake  Asphalt  Company  (Limited).  The  said  New  Trim- 
dad  Lake  Asphalt  Company  (Limited)  owned  ail  or  substantially  all  of  the  capital 
stock  of  the  New  York  ana  Bermudez  Company.  All  of  the  business  of  the  said 
New  York  and  Bermudez  Company  was  managed,  controlled,  and  directed  by  the 
officers  of  the  said  National  Asphalt  Company. 

Among  the  officers  and  directors  of  the  said  National  Asphalt  Company  were  Francis 
V.  Greene,  president;  JohnM.  Mack,  vice-president;  Arthur  \V.  Sewall,  secretary  and 
treasurer;  and  Avery  D.  Andrews,  director.  The  principal  offices  of  the  National 
Asphalt  Company,  of  the  New  York  and  Bermudez  Company,  and  of  all  the  other  com- 
panies heretofore  mentioned  were  in  the  year  1901  located  at  No.  1 1  Broadway,  in  the 
city  of  New  York,  and  all  of  said  companies  were  to  all  intents  and  purposes  one  and 
the  same  corporation  in  respect  to  their  management.  Def >onent  's  office  was  at  the  same 
place,  and  he  was  familiar  with  much  of  the  business  of  the  several  companies  con- 
trolled by  the  said  National  Asphalt  Company  and  had  ample  opportunity  to  pain  full 
knowledge  thereof. 

In  the  spring  of  the  year  1901  deponent  saw  various  persons  at  No.  11  Broadway,  and 
among  others  some  who  were  reported  to  deponent  as  coming  from  Venezuela.  These 
Venezuelans  were  in  consultation  with  Francis  V.  Greene  on  several  occasions,  and 
deponent  has  been  informed  and  verily  believes  that  one  (Jen.  Manuel  A.  Mates  was 
seen  to  visit  said  offices  at  No.  1 1  Broadway  during  the  said  spring  or  early  summer  of 
the  year  1901.  In  the  aforesaid  summer  of  1901  the  said  Greene  departed  for  Europe, 
and  thereafter  letters  and  telegrams  were  received  from  him  dated  at  l^ondon  and  Paris, 
and  deponent  verily  believes  said  Greene  to  have  been  in  said  cities  of  I^ondon  and 
Paris  and  elsewhere  in  Europe  until  the  latter  part  of  the  month  of  October  or  the  early 
part  of  the  month  of  November  of  the  said  year  1901 .  During  said  summer  of  1  !K>1  the 
aforesaid  Avery  I).  Andrews  questioned  deponent  as  to  the  means  of  transmitting  an 
unknown  sum  of  money  to  Europe,  and  particularly  requested  dej>oncnt  to  ascertain 
the  name  of  the  corresi>ondent  or  agent  of  the  Credit  Lyonnaise  of  Paris  at  New  York, 
which  deponent  did. 

In  or  about  the  month  of  September.  1901,  deponent  was  upon  one  occasion  called 
on  the  telephone  by  Stuart  G.  Nelson,  vice-president  of  the  Scal»oard  National  Bank, 
in  the  city  of  New  York,  of  which  bank  the  aforesaid  Francis  V.  Greene  was  at  that 
time  a  director.  Said  Nelson  stated  to  deponent  that  the  said  Seaboard  National 
Bank  had  received  from  the  Credit  Lyonnaise  and  held  for  payment  a  certain  draft 
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to  the  amount  of  one  hundred  thousand  dollars  ($100,000)  drawn  upon  the  New  Trini- 
dad Lake  Asphalt  Company  (Limited),  and  requested  that  said  draft  be  paid  without 
delay.  Deponent  referred  said  Nelson  to  Ira  Atkinson,  who  was  at  that  time  the 
treasurer  of  the  said  New  Trinidad  Lake  Asphalt  Company  (Limited),  and  said  Atkin- 
son subsequently  stated  to  deponent  that  ne  had  received  no  advice  regarding  the 
said  draft  and  knew  of  no  liability  of  said  company  requiring  payment  of  such  sum 
by  it,  nor  of  any  other  reason  why  said  company  should  pay  the  amount  of  $100,00fr 
before  mentioned.  He  referred  the  matter  to  the  aforesaid  Arthur  W.  Sewall,  and 
accompanied  said  Sewall  to  the  aforesaid  national  bank,  where  said  Sewall  and  Nelson 
repaired  to  a  private  room,  and  after  a  conference  said  JSewall  returned  to  said  Atkin- 
son and  directed  him  to  give  a  check  for  $100,000  to  the  order  of  Nicoll,  Anable  A 
Lindsay,  who  were  at  that  time  the  attorneys  for  the  New  York  and  Bermudez  Com- 
pany, and  said  Sewall  informed  said  Atkinson  that  said  attorneys  would  thereupon 
pay  the  draft  before  mentioned,  all  of  which  was  done.  Said  Atlnnson  subsequently 
informed  deponent  that  he  was  further  directed  to  charge  the  sum  of  $100,000  thus- 
paid  out  to  the  account  of  the  New  York  and  Bermudez  Company  and  to  instruct 
Frederick  J.  Baxton,  at  that  time  treasurer  of  the  New  York  and  Bermudez  Com- 
pany, to  charge  said  sum  on  the  books  of  the  said  New  York  and  Bermudez  Company 
to  an  account  styled  "Government  relations. "  Said  Atkinson  subsequently  stated  to- 
deponent  that  another  draft  for  $30,000  was  paid  and  charged  in  the  same  manner, 
and  that  he  received  no  papers  or  vouchers  therefor  beyond  receipts  signed  by  NicolL 
Anable  &  Lindsay,  or  initialed  N.,  A.  <fe  L.  by  the  aforesaid  Avery  D.  Andrews,  and 
that  said  drafts  and  other  papers  relating  to  said  payments  were  all  retained  by  and 
in  the  custody  of  said  Nicoll,  Anable  &  Lindsay. 

Deponent  was  further  informed  by  Thomas  H.  Thomas,  the  president,  and  by 
Frederick  J.  Buxton,  the  treasurer,  of  the  New  York  and  Bermudez  Company,  and 
by  John  K.  Breeden  and  Charles  Y.  Baldwin,  bookkeepers  for  the  New  Trinidad 
Lake  Asphalt  Company  (Limited)  and  for  the  New  York  and  Bermudez  Company, 
that  the  payment  of  the  drafts  before  mentioned  for  $100,000  and  for  $30,000  were 
charged  to  the  account  called  "Government  relations,"  all  as  stated  to  deponent  by 
said  Atkinson.  Said  Atkinson,  Thomas,  Buxton,  Breeden,  and  Baldwin  further  in- 
formed deponent  that  thereafter  other  payments  of  varying  amounts  were  made  by  or 
on  account  of  the  New  York  and  Bermudez  Company  through  said  Nicoll,  Anable  & 
Lindsay  for  purposes  not  disclosed  to  said  informants  and  that  said  payments  were 
likewise  charged  to  the  account  called  "Government  relations."  Said  Atkinson, 
Thomas,  Buxton,  Breeden,  and  Baldwin  further  informed  deponent  that  from  infor- 
mation received  they  were  convinced  that  such  payments  were  made  for  the  purpose 
of  assisting  the  revolution  then  in  progress  against  the  constituted  Government  of 
Venezuela,  the  leader  of  said  revolution  being  the  aforesaid  Gen.  Manuel  A.  Matos; 
and  said  Baldwin  further  informed  deponent  that  upon  one  occasion  a  messenger 
from  the  office  of  said  Nicoll,  Anable  &  Lindsay  brougnt  to  the  office  of  the  National 
Asphalt  Company  before  mentioned,  at  No.  11  Broadway,  a  slip  of  paper  upon  which 
was  written  the  following:  "Revolutionists,  five  thousand  dollars;"  and  thereupon  a 
check  of  the  said  New  York  and  Bermudez  Company  for  the  sum  of  $5,000  was  drawn 
to  the  order  of  and  sent  to  said  Nicoll,  Anable  &  Lindsay,  and  said  sum  of  $5,000  was 
charged  on  the  books  of  said  New  York  and  Bermudez  Company  to  the  aforesaid 
account  called  "Government  relations." 

On  the  14th  and  15th  days  of  the  month  of  March,  1901,  deponent  had  conversations 
with  one  Gilbert  M.  Furman,  of  the  city  of  Plainfield,  State  of  New  Jersey,  United 
States  of  America,  at  No.  17  Battery  place,  in  the  city  of  New  York,  and  said  Furman 
informed  deponent  that  in  or  about  the  month  of  May,  1901,  he  was  ordered  by  said 
Greene,  Andrews,  Mack,  and  Sewall  to  proceed  to  the  city  of  Caracas,  United  States 
of  Venezuela,  for  the  purpose  of  investigating  the  status  of  the  aforesaid  revolution, 
to  ascertain  the  probability  of  the  success  thereof,  and  to  make  a  full  report  thereof 
to  said  officers  of  the  said  National  Asphalt  Company;  and  particularly  to  report 
upon  the  advisability  of  the  said  New  York  and  Bermudez  Company  making  an 
alliance  with  said  Matos  by  contributing  a  large  sum  of  money  to  him  to  be  used  in 
assisting  and  promoting  the  said  revolution.  Said  Furman  further  informed  said 
deponent  that  he  carried  out  the  instructions  of  said  officers  of  said  National  Asphalt 
Company,  negotiating  and  actively  treating  with  agents  and  associates  of  the  said 
Matos,  and  said  agents  and  associates  were  frequent  visitors  at  Bean's  residence  at 
Caracas.  Said  Furman  further  stated  to  deponent  that  he  became  much  alarmed  at 
the  open  manner  in  which  said  Bean  was  negotiating  with  the  agents  of  said  Matos, 
and  advised  said  Bean  to  be  more  discreet  in  his  negotiations.  Said  Furman  further 
stated  to  deponent  that  he  made  a  thorough  investigation  of  political  affairs  in  Caracas, 
and  particularly  concerning  the  probability  of  the  revolution  aforesaid  resulting 
successfully  to  the  Matos  party,  and  that  he,  the  said  Furman,  having  formed  the 
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opinion  that  the  Matos  revolution  would  triumph,  returned  to  New  York  and  reported 
to  said  Greene,  Mack,  Andrews,  and  Sewall  to  that  effect,  and  recommended  that 
the  New  York  and  Bermudez  Company  should  contribute  a  large  sum  of  money  to 
Matos  for  the  purpose  of  carrying  on  the  revolution;  and  said  Furman  also  stated 
to  deponent  that  said  Greene,  Mack,  Andrews,  and  Sewall  thereupon  decided  to  act 
in  accordance  with  the  said  Furman 's  recommendations,  and  the  said  Greene  was 
•designated  to  proceed  to  Paris  and  to  meet  said  Matos,  and  to  carry  out  the  arrange- 
ments made  with  him. 

Deponent  further  says  that  his  attorney,  William  Young  Kinleyside,  of  Edinburgh, 
Scotland,  in  the  month  of  February,  1904,  made  investigations  in  Glasgow,  Aberdeen, 
and  London  regarding  the  sale  of  a  certain  steam  vessel  called  Banrigh,  and  saia 
attorney  reported  to  deponent  that  he  had  ascertained  that  said  vessel  was  sold  by 
the  Aberdeen  Steam  Navigation  Company  in  or  about  the  month  of  September,  1901, 
to  Rudolph  De  Paula  and  M.  A.  Matos  for  the  sum  of  nineteen  thousand  pounds 
sterling,  and  that  in  the  course  of  the  negotiations  for  the  sale  and  purchase  of  the 
vessel,  the  said  sellers  thereof,  the  Aberdeen  Steam  Navigation  Company,  met  Greene. 

Deponent  further  states  that  the  aforesaid  Charles  Y.  Baldwin,  on  the  19th  day  of 
March,  1904,  at  No.  17  Battery  place,  in  the  city  of  New  York,  did  say  to  deponent 
that  he  saw  the  aforesaid  Gen.  Manuel  A.  Matos  at  No.  11  Broadway,  in  the  city  of 
New  York,  during  the  summer  of  1901;  that  he,  the  said  Baldwin,  at  the  time  was  in 
the  company  of  one  Michael  X.  Schweizer,  who  had  lately  returned  from  Careas. 
where  he,  the  said  Schweizer,  had  been  employed  as  secretary  for  Henry  Willard 
Bean,  the  aforesaid.  The  said  Schweizer  stated  to  the  said  Baldwin  that  he  was  well 
acquainted  with  the  said  Matos,  and  that  he  was  further  familiar  with  the  negotiations 
with  him.  Deponent  further  states  that  he  was  further  informed  by  said  Baldwin 
that  one  Francis  M.  Cartland,  now  in  the  city  of  New  York,  was  during  the  latter  part 
of  the  year  1901  in  Caracas,  as  secretary  and  clerk  for  one  J.  Lewis  Rake,  who  suc- 
ceeded the  aforesaid  Henry  W.  Bean  as  the  representative  of  the  New  York  and 
Bermudez  Company  in  Caracas,  and  that  said  Cartland  was  well  informed  concerning 
the  connection  of  the  New  York  and  Bermudez  Company  with  the  revolution  of  saia 
Matos. 

Deponent  further  says  that  said  Baldwin  further  informed  him  that  one  F.  A. 
Holmes,  now  employed  by  tin*  General  Asphalt  Company,  the  successor  of  said  Na- 
tional Asphalt  Company,  was  also  in  Caracas  following  the  departure  of  said  Cartland, 
and  said  Holmes  was  the  secretary  for  one  William  J.  Ewart,  who  succeeded  the  afore- 
said J.  Lewis  Rake  as  the  representative  of  the  New  York  and  Bermudez  Company 
in  Caracas.  Said  Baldwin  further  informed  deponent  that  he  had  several  conversa- 
tions with  said  Holmes,  and  that  said  Holmes  was  well  informed  concerning  the  con- 
nection of  the  New  York  and  Bermudez  Company  with  the  aforesaid  revolution;  and 
that  said  Holmes,  as  secretary  for  said  Ewart  in  Caracas,  wrote  many  and  voluminous 
letters  addressed  to  the  officers  of  the  National  Asphalt  Company,  reporting  to  said 
officers  all  information  gained  by  said  Ewart  concerning  the  progress  and  probabilities 
of  success  or  failure  of  the  aforesaid  revolution  against  the  Government  of  Venezuela, 
and  advising  said  officers  fully  as  to  all  that  pertained  thereto. 

Deponent  further  says  that  he  is  acquainted  with  one  Charles  C.  Link,  of  the  city 
of  New  York,  and  that  in  the  years  1901  and  1902  said  Link  was  a  clerk  for  the  said 
National  Asphalt  Company,  and  for  the  other  companies  by  it  controlled,  and  among 
other  duties  said  Link  had  charge  of  receiving  and  sending  all  telegraphic  messages 
in  the  secret  cipher  code  used  by  said  companies.  Said  Link  has  informed  this 
deponent  that  many  messages  were  received  from  the  aforesaid  Francis  V.  Greene, 
-dated  at  London  and  Paris  during  the  late  summer  and  early  autumn  of  1901,  and  also 
from  the  representatives  of  said  company  at  Caracas,  and  that  many  of  said  messages 
were  extracttnl  from  the  files  of  said  companies  by  the  aforesaid  Avery  D.  Andrews, 
and  retained  in  his  possession.  iSaid  Link  further  informed  the  deponent  that  among 
said  messages  he  distinctly  remembers  one  from  Caracas  asking  for  arms,  ammunition, 
and  money  for  the  purpose  of  overthrowing  the  then  constituted  Government  of 
Venezuela. 

From  all  the  information  received  by  this  deponent  he  verily  believes  that  the  afore- 
said officers  of  the  National  Asphalt  Company  and  of  the  other  companies  by  it  con- 
trolled did  conspire  to  foment,  aid,  and  assist  the  revolution  against  the  constituted 
Government  of  Venezuela  in  the  years  1901  and  1902.  and  that  thev  did  aid  and  assist 
said  revolution  by  the  contribution  of  large  sums  of  money  for  the  purchase  of  the 
steam  vessel  called  the  Banrigh,  for  the  purchase  of  arms,  ammunition,  and  equipment 
for  said  vessel,  and  for  the  purchase  of  other  supplies  for  theecjuipnient  and  sustenance 
of  the  revolutionary  forces  commanded  by  the  aforesaid  (ten.  Manuel  A.  Matos. 

Deponent  further  says  that  on  account  of  the  secrecy  with  which  said  assistance  was 
contributed  to  said  Matos,  and  on  account  of  the  efforts  made  by  said  officers  of  the 
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National  Asphalt  Company  to  suppress  and  hide  all  documentary  and  other  evidence 
showing  the  connection  of  said  company  with  said  revolution,  it  has  been  very  difficult 
to  secure  direct  evidence  of  said  complicity,  but  deponent  is  informed  and  verily 
believes  that  each  and  every  one  of  the  foregoing  statements  by  him  made  is  true, 
and  that  an  examination  of  the  persons  below  named,  under  due  process  of  law,  will 
fully  corroborate  said  statements,  and  will  disclose  the  assistance  given  by  said  Na- 
tional Asphalt  Company,  and  by  said  New  York  and  Bermudez  Company  to  said 
Matos  revolution: 

Francis  V.  Greene,  John  M.  Mack,  Avery  D.  Andrews,  Arthur  W.  Sewall,  George 
W.  Elkins,  Gilbert  M.  Furman,  J.  Lewis  Rake,  William  J.  Ewart,  Thomas  H.  Thomas, 
Ira  Atkinson,  Frederick  J.  Buxton,  John  K.  Breeden,  Charles  Y.  Baldwin,  George  C. 
Link,  Michael  N.  Schweizer,  Francis  M.  Cartland,  F.  A.  Holmes,  Henry  Willard  Bean, 
officers  of  the  Aberdeen  Steam  Navigation  Company,  London;  William  Young  Kinley- 
side,  attorney  at  law,  Edinburgh,  Scotland;  officers  of  the  Credit  Lyonnaise;  Stuart  G. 

Nelson,  vice-president  Seaboard  National  Bank- Carnegie,  ship  broker,   No.  11 

Great  street,  Helens,  London,  England;  J.  M.  Soper,  yacht  broker,  184  Piccadilly, 
London,  England. 

And  further  deponent  saith  not. 

Orray  E.  Thurber. 

Subscribed  and  sworn  to  before  me  this  17th  day  of  June,  1904. 

David  Fischer, 

Notary  Public. 


[Inclosure  to  No.  332.] 

I,  William  Young  Kinleyside,  of  No.  7  George  street,  Edinburgh.  Scotland,  a  solic- 
itor and  practicing  before  the  supreme  and  inferior  courts  of  Scotland,  make  oath  and 
say  as  follows: 

(1)  I  have  during  the  last  few  months  been  making  investigations  as  to  the  purchase 
of  a  ship  formerly  known  as  and  named  the  Benrigh. 

(2)  From  information  received  I  find  that  it  formerly  belonged  to  the  Aberdeen 
Steamship  Company,  and  that  it  was  a  boat  of  600  tons. 

(3)  The  ship  was  purchased  in  London  about  the  end  of  the  year  1901  and  was  sent 
to  Newcastle  to  be  fitted  up  as  a  gunboat. 

(4)  On  arriving  again  in  London  it  was  seized  by  the  English  authorities,  and  after 
a  while  was  allowed  to  leave  port.  At  that  time  it  was  known  that  the  boat  had  been 
bought  and  fitted  up  as  a  gunboat  to  assist  the  revolutionists  in  Venezuela. 

(b)  The  name  of  the  boat  was  changed  several  times  and  transferred  at  sea  in  order 
to  hide  its  identity,  and  as  last  in  the  ship  register  as  named  the  Libertador. 

(6)  From  inquiries  made  the  history  of  the  purchase  of  the  boat  is  shortly  as  follows: 
A  Mr.  Willis  called  upon  Mr.  Soper,  yacht  broker,  No.  184  Piccadilly,  London,  with 
a  view  to  purchasing  a  boat  of  very  strong  build. 

(7)  At  an  interview  had  with  Mr.  Soper  he  informed  me  that  he  explained  to  Mr. 
Willis  that  he  had  only  some  yachts  for  sale  and  that  his  connection  with  Mr.  Willis 
then  terminated. 

(8)  Afterwards  it  was  ascertained  that  Messrs.  Raison  &  Co.,  of  Leadenhall  street, 
now  at  No.  21  Great  St.  Helens,  had  for  sale  a  boat  which  might  be  suitable  for  the 
proposed  purchasers. 

(9)  I  had  an  interview  with  Mr.  Raison,  and  he  stated  that  he  had  acted  in  the 
matter  and  showed  me  a  photograph  of  the  boat,  and  stated  that  he  presently  had  the 
boat  for  sale;  he  handed  me  printed  particulars  giving  full  information  regarding  the 
ship. 

(10)  He  informed  me  that  the  purchaser  was  Mr.  Matos,  who  was  organizing  and 
taking  a  leading  part  in  the  revolution.  He  stated  that  there  was  a  great  deal  of 
mystery  as  to  who  was  financing  the  purchase,  but  that  a  Mr.  Greene  had  something  to 
do  with  it  and  that  the  money  was  being  provided  from  sources  in  America.  He  would 
give  no  further  information,  which  showed  that  he  had  instructions  to  that  effect  from 
some  source  or  other. 

(11)  I  have  also  called  and  interviewed  Mr.  A.  Carnegie,  ship  broker,  formerly  at 
No.  1  St.  Helens  place,  and  now  at  St.  Mary  Chamber,  St.  Mary  Axe,  London.  I  wan 
accompanied  by  Mr.  Joel  Henry  Benedictus,  Mansion  House  Chambers,  No.  20 
Bucklersbury,  London.  Mr.  Carnegie  then  stated  that  he  had  acted  for  Mr.  Matos  in 
the  purchase  of  the  boat  and  that  the  price  paid  was  £20,000. 

(12)  He  informed  me  that  his  instructions  were  received  from  Mr.  Matos  and  that  the 
money  was  paid  at  once. 

(13)  He  stated  that  he  did  not  know  where  the  money  came  from,  but  no  doubt  Mr. 
Matos  was  assisted  from  an  outside  source.  — ~~i  73  -.zztt* 
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(14)  His  opinion  was  now  that  the  boat  had  been  Bold  by  Mr.  Matos  to  the  Colombian 
Government  and  he  thought  it  was  now  at  Trinidad. 

William  Young  Kinleybide. 

Sworn  to  at  20  Bucklersbury,  in  the  city  of  London,  this  23d  day  of  June,  1904,  before 
me. 

L.  M.  Bieden,  Commissioner  for  Oaths. 

Resworn  at  75  and  77  Cornhill,  London,  this  23d  day  of  June,  1904,  before  me. 

Alexander  Ridoway,  Notary. 

[IndoBure  to  No.  332.] 

State  op  New  York,  County  of  New  York,  ss: 

Amzi  Lorenzo  Barber,  being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 
city  of  Washington,  United  States  of  America,  and  for  upward  of  twenty-five  years 
has  been  engaged  in  the  asphalt  business;  he  was  formerly,  from  about  the  10th  day 
of  September,  1900,  until  the  3d  day  of  January.  1901,  president  of  the  National  Asphalt 
Company,  and  was  familiar  with  all  the  operations  of  the  said  company  and  of  all  the 
companies  controlled  by  it,  including  the  New  Trinidad  Lake  Asphalt  Company 
(Limited)  and  the  New  York  and  Bermudez  Company.  On  the  said  3d  day  of  Janu- 
ary, 1901,  deponent  resigned  the  office  of  president  of  the  aforesaid  National  Asphalt 
Company,  and  thereafter  sold  all  the  stock  and  other  securities  of  said  company,  and 
all  the  companies  controlled  by  it,  which  deponent  then  owned,  and  he  has  not  since 
owned  and  does  not  now  own  any  interest  whatever  in  the  National  Asphalt  Company, 
or  by  its  successor,  the  General  Asphalt  Company. 

Deponent  has  read  a  certain  affidavit  made  and  signed  by  Orray  E.  Thurber  before 
David  Fischer,  a  notary  public  in  and  for  the  county  of  New  York,  dated  the  17th  day 
of  June,  1904,  copy  of  which  is  hereto  annexed,  marked  "Exhibit  A,"  and  is 
acquainted  with  many  of  the  facts  therein  stated,  and  such  facts  are  true;  and  as  to  the 
remainder  of  the  facts  therein  stated,  from  information  received  deponent  believes 
them  to  be  true.  - 

Deponent  further  says  that  he  was  present  at  No.  17  Battery  place,  in  the  city  of 
New  York,  on  the  15th  day  of  N  arch,  1904.  at  an  interview  between  the  aforesaid 
Orray  E.  Thurber  and  one  Gilbert  M.  Funnan,  and  that  said  Furinan  did  make  each 
and  every  statement  as  narrated  in  the  affidavit  of  said  Thurber  and  did  make  same 
statements  to  this  deponent. 

Deponent  further  says  that  on  the  14th  of  April,  J 904.  at  a  clubhouse  of  the  New 
York  Yacht  Club,  in  the  city  of  New  York,  he  met  one  George  \Y.  Elkins,  who  had 
long  been  associated  with  this  deponent  in  the  asphalt  industry,  and  said  Elkins,  dur- 
ing the  year  1901,  was  one  of  the  directors  of  the  National  Asphalt  Company  and  also  a 
director  of  the  New  York  and  Bermudez  Company.  Deponent  inquired  of  said  Elkins 
if  he  knew  anything  about  the  assistance  given  by  the  said  New  York  and  Bermudez 
Company  to  the  revolution  against  the  Government  of  Venezuela  in  the  year  1901, 
known  as  ''the  Matos  revolution,"  and  said  Elkins  replied  that  he  did  know  about  it, 
and  that  Avery  D.  Andrews  (formerly  a  director  of  the  National  Asphalt  Company 
and  now  vice-president  of  the  General  Asphalt  Company,  and  of  the  New  York  and 
Bermudez  Company)  in  the  summer  of  1901  came  to  the" place  where  said  Elkins  was 
staying  on  the  St.  Lawrence  River  to  consult  said  Elkins  with  n  ferencc  to  supporting 
the  revolution  of  said  Matos,  and  that  the  New  York  and  Bermudez  Company  did 
assist  the  revolution  of  said  Matos. 

Deponent  further  says  that  he  if»  familiar  with  the  investigations  made  by  the  afore- 
said O.  E.  Thurber  concerning  the  complicity  of  the  New  York  and  Bermudez  Com- 
pany with  the  Matos  revolution,  and  from  information  received  he  believes  all  the 
statements  to  be  true,  and  that  the  said  New  York  and  Bermudez  Company  did,  in 
the  years  1901  and  1902,  foment,  aid.  and  assist  the  af on  said  Matos  in  his  rebellion 
against  the  then  constituted  Government  of  Venezuela  by  contributing  to  him  large 
sums  of  money  for  the  purchase  of  the  steam  vessel  Banrigh,  for  the  purchase  of  arma- 
ment for  said  vessel,  and  for  the  purchase  of  arms  and  ammunition  and  sustenance 
for  the  use  of  the  revolutionary  forces  of  said  Matos,  and  by  other  means,  and  further 
deponent  says  not. 

A.  L.  Bakiikk. 

Amzi  Lorenzo  Barber. 

Subscribed  and  sworn  to  before  me  this  2d  day  of  July,  19(M. 

David  Fischer, 
Notary  Public  No.  30. 
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[Inclosure  to  No.  332.] 

State  op  New  York,  County  of  New  York,  88: 

Amzi  Lorenzo  Barber,  being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 
city  of  Washington,  United  States  of  America,  and  for  upward  of  twenty-five  years 
has  been  engaged  in  the  asphalt  business;  he  was  formerly,  from  about  the  10th  day 
of  September,  1900,  until  the  3d  day  of  January,  1901,  president  of  the  National 
Asphalt  Company,  and  was  familiar  with  all  the  operations  of  said  company,  and  of 
all  the  companies  controlled  by  it,  including  the  New  Trinidad  Lake  Asphalt  Com- 
pany (Limited),  and  the  New  York  and  Bermudez  Company.  On  the  said  3d  day 
of  January,  1901,  deponent  resigned  the  office  of  president  of  the  aforesaid  National 
Asphalt  Company,  and  thereafter  sold  all  the  stock  and  other  securities  of  said  corn- 
company  and  of  all  companies  controlled  by  it  which  deponent  owned,  and  he  has 
not  since  owned  and  does  not  now  own  any  interest  whatever  in  the  National  Asphalt 
Company,  nor  in  any  corporation  owned  or  controlled  by  said  National  Asphalt  Com- 
pany, or  by  its  successor  the  General  Asphalt  Company. 

Deponent  is  informed  and  verily  believes  that  subsequent  to  his  resignation  as  the 
president  of  the  National  Asphalt  Company — that  is  to  say,  during  the  years  1901 
and  1 902 — certain  officers  of  the  said  National  Asphalt  Company,  of  the  New  Trinidad 
Lake  Asphalt  Company  (Limited),  and  of  the  New  York  and  Bermudez  Company 
did  contribute  on  behalf  of  said  company  large  sums  of  money  to  one  Gen.  Manuel  A. 
Ma  toe,  or  to  his  associates,  for  the  purpose  of  fomenting,  aiding,  and  abetting  a  revolu- 
tion against  the  constituted  Government  of  the  United  States  of  Venezuela,  and  to 
that  end  did  furnish  them  money  to  purchase,  arm,  and  equip  a  steamship  called 
Banrigh,  and  did  furnish  money  to  said  Matos  or  to  his  associates  for  the  purpose  of 
purchasing  a  largo  quantitv  of  arms  and  ammunition  which  were  conveyed  by  said 
steamship  Banrigh  to  the  adherents  of  said  Matos  at  various  points  in  the  United  States 
of  Venezuela. 

Deponent  further  says  that  he  was  present  at  No.  17  Battery  place,  in  the  city  of 
New  York,  on  the  15th  day  of  March,  1904,  and  had  a  conversation  with  one  G.  M. 
Furman,  now  residing  in  tne  city  of  Plainfield,  State  of  New  Jersey,  United  States 
of  America.  Said  Furmanjnformed  this  deponent  that  in  or  about  the  month  of  May, 
1901,  he  was  directed  by  certain  officials  of  the  said  National  Asphalt  Company  to 
proceed  to  the  city  of  Caracas,  Venezuela,  for  the  purpose  of  making  an  investigation 
of  the  political  conditions  there  existing,  and  particularly  to  make  a  full  report  to  the 
officers  of  the  said  National  Asphalt  Company  upon  the  advisability  of  the  New  York 
and  Bermudez  Company,  one  of  the  subsidiary  companies  of  the  said  National  Asphalt 
Company,  assisting  in  the  revolutionary  movement  headed  by  the  aforesaid  Matos  by 
contributing  large  sums  of  money  to  said  Matos  or  to  his  associates. 

Said  Furman  informed  this  deponent  that  he  proceeded  to  Caracas  as  directed, 
and  there  found  a  representative  of  the  said  New  York  and  Bermudez  Company,  one 
Henry  Willard  Bean,  actively  engaged  treating  with  the  agents  and  adherents  of  said 
Matos,  who  were  frequent  visitors  at  Bean's  residence  in  said  city  of  Caracas.  Said 
Furman  reported  to  this  deponent  that  he  was  much  alarmed  at  the  openness  with 
which  said  Bean  was  negotiating  with  said  agents  and  said  adherents  of  said  Mat^s, 
and  recommended  that  he,  the  said  Bean,  should  exercise  discretion  in  his  negotiations 
with  them.  Said  Furman  further  stated  to  this  deponent  that  after  making  a  thorough 
investigation  of  the  political  affairs  in  Caracas,  and  part  icularly  of  the  probable  success 
of  the  revolutionary  movement  headed  by  the  said  Matos,  he  became  convinced  that 
the  constituted  Government  of  Venezuela  would  be  overthrown,  and  that  the  Matos 
revolution  would  triumph,  provided  sufficient  money  should  be  furnished  to  said 
Matos  to  carry  on  his  operations.  Said  Furman  then  stated  that  he  returned  to  New 
York  and  reported  his  conclusions  to  Francis  V.  Greene,  the  president;  John  M.  Mack, 
the  vice-president;  Avery  D.  Andrews,  general  counsel,  and  Arthur  W.  Sewall, 
secretary  and  treasurer  of  the  aforesaid  National  Asphalt  Company,  and  recommended 
that  the  National  Asphalt  Company  or  its  subsidiary  company,  the  New  York  and 
Bermudez  Company,  should  contribute  a  large  sum  of  money  to  said  Matos  for  the 
purpose  of  assisting  the  revolution  already  referred  to;  and  said  Furman  further  stated 
to  tnis  deponent  that  said  Greene,  Andrews,  Mack,  and  Sewall  thereupon  decided  to 
act  in  accordance  with  said  Furman 's  recommendations,  and  that  said  Greene  was 
designated  to  proceed  to  Paris  to  arrange  matters  with  said  Matos. 

Deponent  further  says  that  on  the  14th  day  of  April,  1904,  at  a  clubhouse  of  the  New 
York  Yacht  Club,  in  the  city  of  New  York,  he  met  one  George  W.  Elkins,  who  had 
long  been  associated  with  this  deponent  in  the  asphalt  industry,  and  said  Elkins, 
during  the  year  1901 ,  was  one  of  tne  directors  of  the  National  Asphalt  Company  ana 
also  a  director  of  the  New  York  and  Bermudez  Company.  Deponent  inquired  of  said 
Elkins  if  he  knew  anything  about  the  assistance  given  by  the  said  New  York  and  Ber- 
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mudez  Company  to  the  revolution  against  the  Government  of  Venezuela  in  the  year 
1901,  known  as  the  "Matoe  revolution,"  and  said  Elkins  replied  that  he  did  know 
about  it,  and  that  Avery  D.  Andrews  (formerly  a  director  of  the  National  Asphalt 
Company  and  now  vice-president  of  the  General  Asphalt  Company  and  of  the  New 
York  and  Bermudez  Company)  in  the  summer  of  1901  came  to  the  place  where  said 
Elkins  was  staying  on  the  St.  Lawrence  River  to  consult  said  Elkins  with  reference 
to  supporting;  the  revolution  of  said  Matoe,  and  that  the  New  York  and  Bermudez 
Company  did  assist  the  revolution  of  said  Matos. 

Deponent  further  says  that  on  or  about  the  20th  day  of  June,  in  the  year  1904,  at  17 
Battery  place,  in  the  city  of  New  York,  he  had  an  interview  with  Thomas  H.  Thomas, 
who,  in  tne  year  1901,  was  the  nominal  head  of  the  New  York  and  Bermudez  Company. 
Said  Thomas  informed  this  deponent  that  during  the  year  1901  all  considerations  as 
to  the  conduct  of  the  business  of  the  New  York  and  Bermudez  Company  were  received 
by  him  from  the  aforesaid  the  National  Asphalt  Company;  that  during  the  month  of 
November,  1901,  he,  the  said  Thomas,  was  asked  to  pay  a  large  sum  of  money  to  the 
firm  of  Nicoll,  A  liable  &  Lindsay,  of  the  city  of  New  York,  who  were  at  that  time  the 
attorneys  for  the  said  New  York  and  Bermudez  Company;  said  Thomas  further 
informed  this  deponent  that  although  he  inquired  of  said  Andrews  the  purpose  for 
which  the  money  was  to  be  paid,  all  information  upon  the  subject  was  refused.  Said 
Thomas  then  stated  that  he  declined  to  make  payment  without  further  authority, 
and  that  thereupon  he  received  a  slip  of  paper  upon  which  was  written  the  following: 
"  18th  of  November,  1901.  N.  Y.  &  B.  Co.  to  Nicoll,  Anable  and  Lindsay.  $101,366.67. 
Signed  A.  D.  A.  and  A.  W.  Sewall."  Said  Thomas  thereupon  exhibited  to  this 
deponent  the  original  slip  of  paper  which  he  received  and  which  he  had  retained  in 
his  possession.  Deponent  is  familiar  with  the  handwriting  of  Avery  D.  Andrews  and 
Arthur  W.  Sewall,  and  he  verily  believes  that  the  initials  A.  D.  A.  and  the  name 
A.  W.  Sewall  appearing  on  the  slip  of  paper  in  possession  of  said  Thomas  are  in  the 
true  handwriting  of  A.  D.  Andrews  and  Arthur  \V.  Sewall,  respectively. 

Deponent  further  says  that  he  is  acquainted  with  one  Walter  M.  Dick*  residing  in  the 
city  of  Pittsburg.  State  of  Pennsylvania,  United  States  of  America;  that  in  the  year 
1901  said  Dick  was  in  the  employ  of  the  New  Trinidad  Lake  Asphalt  Company  (Lim- 
ited) and  of  the  New  York  and  Bermudez  Company,  and  was  stationed  at  the  Port  of 
Spain,  in  the  island  of  Trinidad,  and  at  Guanoco,  in  the  State  of  Bermudez,  Venezuela. 
Said  Dick  has  informed  this  deponent  that  during  the  years  1901  and  1902  the  said  New 
York  and  Bermudez  Company  furnished  forage  and  supplies  and  transportation  at 
various  sundry  times  to  the  revolutionary  forces  of  said  Matos  in  the  aforesaid  State  of 
Bermudez. 

Amzi  Lorenzo  Barber. 

Subscribed  and  sworn  to  before  me  this  8th  day  of  July,  1904. 

David  Fischer.  Xotary  Public,  Xo.  SO. 


[Inclosure  to  Xo.  332.] 

Charles  Y.  Baldwin,  being  dulv  sworn,  deposes  and  says  that  he  is  of  lawful  age 
and  resides  in  the  city  of  New  York.  State  of  New  York.* United  States  of  America; 
that  during  the  years  1901  and  1902  he  was  employed  by  the  New  Trinidad  Lake 
Asphalt  Company  (Limited)  and  was  familiar  with  its  accounts  and  business,  and 
that  said  company  owned  substantially  all  of  the  capital  stock  of  the  New  York  and 
Bermudez  Company. 

Deponent  further  says  that  during  the  vear  1901  and  subsequently  large  sums  of 
money  were  paid  to  Nicoll.  Anable  &  Lindsay,  attorneys  for  said  New 'York  and 
Bermudez  Com|>any.  and  deponent  was  informed  and  verily  l>elieves  that  said 
money  or  a  large  part  thereof  was  expended  in  promoting  and  aiding  a  revolutionary 
movement,  headed  by  one  Manuel  A.  Matos.  against  the  constituted  government  of 
Venezuela.  Said  expenditures,  whether  made  by  the  aforesaid  the  >"ew  Trinidad 
Lake  Asphalt  Company  (Limited;  or  by  said  New  York  and  Bermudez  Company,  to 
the  best  of  dej>onenCs  knowledge  and  l#elief  were  charged  on  the  lx>oks  of  the  last- 
named  company  to  an  account  styled  "Government  relations."  I>ej*>nent  further 
says  that  during  the  latter  part  of  1901  or  early  in  1902  a  representative  of  said  New 
York  and  Bermudez  Company  in  Caracas,  one  William  J.  Kwart.  wrote  voluminous 
and  detailed  letters  to  the  officers  of  the  National  Asphalt  Company  in  New  York 
City,  setting  forthwith  ^reat  minuteness  all  the  particulars  of  the  aforesaid  revolution, 
its  'progress "and  probability  of  succea*.  and  manifesting  unusual  interest  therein,  said 
letters  constituting  the  daily  account  of  all  matters  j>ertaining  thereto,  and  said  let- 
ters were  carefully  guarded  by  the  officers  of  said  National  Asphalt  Company  at  its 
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home  office  in  the  city  of  New  York.  Deponent  further  says  that  on  one  occasion,  in 
the  summer  of  1901,  he  was  in  company  with  one  Michael  N.  Schweizer  at  No.  11 
Broadway,  where  were  located  the  offices  of  said  National  Asphalt  Company,  the 
said  the  New  Trinidad  Lake  Asphalt  Company  (Limited),  and  the  said  New  York  and 
Bermudez  Company,  and  there  said  Schweizer  pointed  out  to  deponent  a  man  who, 
said  Schweizer  stated,  was  Gen.  Manuel  A.  Matos,  the  leader  of  the  revolution  afore- 
said. Said  Schweizer  had  theretofore  been  a  clerk  for  one  Henry  Willard  Bean  in 
the  city  of  Caracas,  and  had  lately  returned  to  New  York,  and  represented  to  this 
deponent  that  he  well  knew  said  Matos,  having  often  seen  him  in  Caracas  and  having 
also  been  a  fellow-passenger  with  him  on  a  steamer  between  Caracas  and  New  York. 

Deponent  was  informed  and  verily  believes  that  upon  one  occasion  a  messenger, 
purporting  to  come  from  the  offices  of  the  aforesaid  Nicoll,  Anable  &  Lindsay,  called 
at  the  offices  of  the  aforesaid  asphalt  companies  at  No.  11  Broadway,  in  the  city  of 
New  York,  bearing  a  paper  upon  which  was  written  the  following:  "Revolutionists 
five  thousand  dollars,  and  thereupon,  to  the  best  of  deponent's  knowledge  and 
belief,  a  check  was  issued  for  the  sum  of  $5,000,  payable  to  the  order  of  said  Nicoll, 
Anable  &  Lindsay. 

Deponent  further  says  that  as  to  the  facts  stated  herein,  upon  personal  knowledge 
the  same  are  true  and  as  to  the  statements  made  upon  information  obtained  he 
believes  them  to  be  true;  and  further  deponent  says  not. 

Charles  Y.  Baldwin. 

Subscribed  and  sworn  to  before  me  this  8th  day  of  July,  1904. 

Joseph  F.  McLaughlin, 
Notary  Public  No.  70,  New  York  County, 


Mr.  Hutchinson  to  Mr.  Hay. 

No.  341.]  American  Legation, 

Caracas,  October  14, 1904. 

Sir:  I  have  the  honor  to  inform  the  Department  that,  in  a  letter 
dated  the  7th  instant,  Mr.  Wright,  the  managing  director  of  the  New 
York  and  Bermudez  Company,  informed  me  that  the  judge  of  first 
instance  of  the  federal  and  cassation  court  had  delivered  a  decision 
against  said  company,  thus  confirming  the  action  of  the  Venezuelan 
Government  in  taking  the  property  of  the  said  company.  (Copy  of 
Mr.  Wright's  letter  inclosed.) 

I  had  already  learned  from  the  British  minister  of  the  decision,  as 
Mr.  Wright  had  informed  him  some  days  previously,  his  letter  to  me 
having  gone  astray. 

The  arguments  m  the  case  was  concluded  on  Monday,  October  3,  the 
judge  reserving  decision,  as  he  is  allowed  three  davs  in  which  to  render 
his  judgments.  On  the  4th,  however,  early  in  the  morning,,  he  gave 
his  decision  against  the  company,  and  he  could  hardly  have  been 
expected  to  have  done  otherwise,  considering  his  previous  connection 
with  the  case,  for  I  believe  it  was  he  who  gave  the  order  for  sequestra- 
tion. 

The  company  have  entered  their  appeal,  which  will  be  acted  upon 
in  due  course,  and  reported  to  the  Department. 

Day  before  yesterday  Mr.  Wright  sent  me  the  decision  of  the  judge, 
appearing  in  the  Official  Gazette   (copy  and  translation  inclosed). 

Mr.  Wright  in  his  letter  to  me  (copy  mclosed)  points  out  the  fact 
that  the  judge  bases  his  decision  in  the  paragraph  following  the  last 
"  whereas"  (see  inclosure  No.  2)  on  very  extraordinary  grounds.  He 
says  the  company  have  failed  to  prove  that  the  Hamilton  concession 
is  not  a  lease,  thus  ignoring  the  fact  that,  the  Government  being  the 
plaintiff,  the  burden  of  proof  is  upon  it  to  prove  the  contrary.     He 
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also  ignores  the  fact  that  if  the  instrument  in  question  is  really  a 
lease,  then  no  amount  of  argument  can  change  its  character. 

The  greatest  weakness  in  the  learned  judge's  decision  seems  to  me 
to  be  his  omission,  probably  intended,  of  reference  to  the  papers 
giving  the  company  full  proprietary  rights  in  Guanoco,  and  I  under- 
stand the  company  is  always  making  this  their  strong  point.  The 
Department  probably  has  in  its  possession  copies  of  the  definitive 
title  to  the  mines,  which  was  signed  by  the  former  President  of  Ven- 
ezuela, with  the  consent  of  Congress. 

The  influences  of  the  President  of  the  Republic  in  the  judicial 
decisions  of  the  country  seems  only  too  evident. 
I  have,  etc., 

Norman  Hutchinson. 


[Inclosure  to  No.  341.] 
Mr.  Wright  to  Mr.  Hutchinson. 

Caracas,  October  7,  1904. 

Dear  Sir:  I  beg  to  inform  you  that  on  Saturday,  October  1,  argument  was  begun 
before  the  judge  of  first  instance  of  the  federal  and  cassation  court  on  the  question 
of  the  validity  of  the  sequestration  previously  decreed  in  the  suit  against  tne  New 
York  and  Bermudez  Company  for  the  cancellation  of  the  Hamilton  contract.  The 
argument  was  concluded  on  Monday,  October  3,  the  judge  reserving  decision.  He  is 
allowed  three  days  in  which  to  deliberate  before  rendering  his  decision.  His  decision 
was  rendered  early  the  following  morning  and  was  against  the  company,  confirming 
the  sequestration. 

We  have  entered  an  appeal,  which  will  be  acted  upon  in  due  course,  and  will  advise 
you  further  at  a  later  date. 

lam,  etc.,  Robert  K.  Wright. 

[Incloeure  to  No.  341.] 

Federal  and  cassation  court,  hall  of  first  instance,  Caracas,  October  4,  1904.    94th 

and  46th. 

Inasmuch  as  the  court  has  heard  the  oral  addresses  and  seen  the  written  conclusions 
of  the  parties — 
On  the  20th  day  of  July,  1904,  the  attorney-general  of  the  nation  brought  an  action 

r'nst  the  New  York  and  Bermudez  Company,  based  on  section  7  of  article  373  of 
code  of  civil  procedure,  and  petitioned  in  his  conclusions  that  the  mine  that  said 
company  exploits  in  a  place  called  Guanoco,  with  all  the  machinery  and  accessories 
for  tne  exploitation  of  same,  should  be  sequestrated.  Cognizance  having  been  taken 
of  this  petition,  and  the  proof  on  which  it  was  founded  having  been  examined,  the 
court,  finding  that  all  the  requirements  of  law  have  been  complied  with,  decided  on 
July  21,  1904,  to  agree  with  the  terms  of  the  petition,  commissioning  the  judge  of 
first  instance  in  civil  causes  of  Cumana  to  effect  the  sequestration,  appointing  at  the 
same  time  Mr.  Ambrose  H.  Carrier  depositary.  The  defendant  petitioned  on  the  22d 
of  July  that  the  order  be  revoked,  but  the  court  decided  against  it  on  the  25th  of  the 
same  month  on  the  ground  that  the  motives  on  which  such  decision  was  founded 
subsisted.  The  court  being  informed  by  the  return  of  the  dispatch  with  inclosures. 
the  16th  of  September  last,  that  the  commission  given  to  the  judge  of  the  section  of 
Cumana  had  keen  fulfilled,  the  parties  were  informed  by  notification  riven  and 
received  by  them  the  same  day.  In  the  third  sitting,  as  per  article  378  of  the  code  of 
civil  procedure,  for  answering  the  sequestration  proceedings,  the  defendant  appeared 
before  the  court,  and  Mr.  Robert  K.  Wright,  assisted  by  Doctor  Bance.  filed  an  instru- 
ment in  writing  on  one  sheet  opposing  the  action  of  sequestration,  and  reproducing 
the  petition  of  July  22,  1904,  wnich  he  wanted  to  be  read  and  held  as  forming  one 
part  of  his  answer. 

The  court  declared  the  case  open  for  evidence,  and  the  attorney-general  of  the 
nation  on  the  22d  of  September  produced  the  following:  Ratification  of  depositions  on 
which  his  petition  for  the  sequestration  was  based;  a  copy,  No.  9075,  of  the  Official 
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Gazette  containing  the  decision  given  by  the  hall  of  sole  instance  in  the  litigation 
between  Patrick  R.  Quinlan  and  Charles  M.  Warner  against  the  New  York  ana  Ber- 
mudez  Company;  a  certificate  issued  by  the  accountant  of  the  hall  of  examination 
proving  that  the  company  has  been  paying  into  the  national  treasury  for  asphalt 
exported,  and  obtaining  at  the  same  time  exemptions  of  duties  on  building  materials, 
machinery,  utensils,  and  accessories  imported;  and  that  Doctor  Bance,  the  consti- 
tuted attorney  of  the  company,  should  be  examined  after  being  duly  sworn.  Drs. 
Manuel  A.  Ponce  and  Tomas  C.  Llamozas  ratified  their  former  depositions,  the  latter 
being  cross-examined,  and  Doctor  Bance  also.  These  proceedings  over  the  case  were 
read,  and  oral  addresses  having  been  called  for,  both  parties  appeared,  the  attorney- 
general  of  the  nation  filing  his  in  writing  in  six  folios  of  paper  and  petitioned  that  the 
Official  Gazette  containing  the  Hamilton  concession  on  the  main  record  should  be 
taken  into  account.  Doctor  Bance,  after  some  oral  explanations  contradicting  the 
plaintiff's  address,  handed  over  to  the  court  his  written  conclusions  in  four  folios,  and 
a  copy  of  the  Official  Gazette,  No.  3000.  The  parties  requested  that  time  should  be 
given  them  to  reply,  which  was  accorded  by  the  court,  and  both  parties  presented 
what  they  considered  most  expedient  in  the  defense  of  their  respective  rights. 

After  the  foregoing  explanation  the  court  has  to  judge  on  the  incident  debated  and 
to  discern  the  judicial  points  whereon  to  base  its  decision;  and 

Whereas  if  it  is  true  that  to  determine  the  nature  of  some  conventions  the  will  of 
both  parties  and  the  interpretation  given  by  them  to  it  should  be  taken  into  account, 
such  a  principle  can  not  fee  admitted  to  the  extent  that  conventions  subject  to  cer- 
tain legal  proceedings  should  lose  the  character  eiven  to  them  by  law,  since  this 
would  go  against  the  law  itself  as  well  as  against  the  views  of  legislators  and  funda- 
mental principles. 

Whereas  that,  taking  into  consideration  the  nature  of  the  contract  which  is  being 
debated  and  the  capacity  as  an  administrator  only  in  which  the  National  Govern- 
ment could  have  agreed  to  it,  it  results  that  said  contract  is  classed  by  the  law  itself 
among  those  of  limited  duration,  of  a  burdensome  nature,  and  a  fixed  price  is  therein 
stipulated. 

Whereas  that  to  discuss  the  nature  of  the  contract  in  judging  on  the  sequestration 
is  not  to  prejudge  the  main  subject  in  this  litigation — that  is  to  say,  whether  the 
same  should  be  annulled  or  not — one  point  which  nas  not  yet  been  properly  discussed 
and  out  of  which  the  court  will  get  its  conviction  when  it  will  decide. 

Whereas  in  the  course  of  the  proceedings  the  defendants  have  not  produced  any 
evidence  in  their  favor,  therefore  the  reasons  on  which  the  court  ordered  the  seques- 
tration remains  in  force. 

In  consideration  whereof,  administering  justice  in  the  name  of.  the  United  States  of 
Venezuela,  and  by  authority  of  law,  the  decree  of  sequestration  given  the  21st  of 
July  of  the  present  year  is  hereby  confirmed  without  any  special  order  as  to  costs. 
Let  it  be  published,  registered,  and  ultimately  filed. 


The  President. 


S.  T.  Arnal. 

Juvenal  Anzola,  Secretary. 


[Inclosure  to  No.  341.] 

Mr.  Wright  to  Mr.  Hutchinson. 

Caracas,  October  It,  1904. 
Dear  Sir:  I  beg  to  inclose  herewith  two  copies  of  the  Official  Gazette  of  October 
7,  1904,  No.  9277,  containing  the  report  of  the  decision  of  the  judge  of  the  hall  of  the 
first  instance  of  the  federal  and  cassation  court  confirming  the  decree  of  sequestration 
of  this  company's  property  in  Guanoco,  together  with  two  copies  of  translation  of  same. 
You  will  notice  from  the  last "  whereas"  that  it  is  based  apparently  on  the  fact  that  this 
company  has  not  proved  that  the  Hamilton  concession  is  not  a  lease,  entirely  ignoring 
the  tact  that,  the  Government  being  the  plaintiff,  the  burden  of  proof  is  on  it  to  show 
affirmatively  that  the  concession  in  question  is  not  a  lease,  and  also  ignoring  the  fact 
that  the  instrument  must  speak  for  itself;  and,  if  the  instrument  is  a  lease,  no  amount 
of  argument  on  the  part  of  the  defense  could  possibly  change  its  character.  These 
facts  nave  been  entirely  ignored  in  this  decision,  and  the  company  has  appealed  to  the 
full  court. 

1  am,  etc.,  Robert  K.  Wright. 


464  WRONGS  DONE  AMERICAN   CITIZENS  BY  VENEZUELA. 

Mr.  Hutchinson  to  Mr.  Hay. 

No.  349.]  American  Legation, 

Caracas,  October  29,  1904. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  the  Depart- 
ment's No.  222,  of  September  26,  1904,  relating  to  the  case  or  the 
New  York  and  Bermudez  Company,  and  reiterating  the  request  of 
the  United  States  Government  to  that  of  Venezuela  to  restore  the 
said  company's  property  to  it,  pending  proper  legal  settlement,  and 
instructing  me  to  read  the  dispatch  to  the  minister  of  foreign  rela- 
tions and  to  leave  with  him  a  copy  of  it. 

In  accordance  with  the  Department's  instructions,  I  have  the  honor 
to  report  that  I  called  on  Sefior  Gustavo  J.  Sanabria,  minister  of 
foreign  relations,  on  Wednesday,  the  19th  instant,  at  10  a.  m.,  and 
remained  with  him  an  hour.  I  began  by  reading  the  dispatch  to  him, 
but  as  he  could  get  the  meaning  better  by  reading  aloud  to  himself, 
he  did  so,  I  explaining  from  time  to  time  the  meaning  of  certain  words 
and  sentences  and  pomting  out  the  importance  of  certain  paragraphs. 
The  minister  is  a  good  English  scholar,  and  I  feel  sure  that  he  got 
the  import  of  the  dispatch  perfectly  well. 

In  the  first  place  ne  denied  the  company's  titles  to  the  property, 
and  said  the  Hamilton  concession  is  still  the  only  instrument  in  force, 
and  that,  by  its  terms,  prevents  any  definite  titles  being  given  to 
the  property  in  dispute.  I  simply  replied  that  the  company  pos- 
sessed titles  signed  by  the  highest  authorities  of  the  country. 

As  this  had  not  strictly  to  do  with  the  request  for  the  restoration  of 
the  property,  we  turned  to  the  matter  of  the  seizure.  He  plainly  and 
most  forcibly  declared  that  the  taking  possession  was  in  full  accord 
with  the  Venezuelan  laws,  and  that  there  were  "  extraordinary  cir- 
cumstances" for  so  doing,  the  charge  of  "  noncanalization  "  being  only 
one  of  many  complaints  against  the  company;  so,  therefore,  the 
seizure,  as  a  "precautionary  measure,"  was  correct,  the  precaution 
being  necessary  from  the  fact  that  the  company  could  have  trans- 
ferred the  property  into  other  hands,  or  in  some  way  got  rid  of  it. 
If  Venezuela  is  wrong,  he  said,  in  seizing  the  property  m  this  man- 
ner the  company,  if  winning  the  suit,  will  be  aole  to  obtain  damages 
hereafter. 

As  to  the  company's  not  having  had  time  to  show  cause  why  its 
property  should  not  have  been  taken  from  it,  he  said  it  had  had  "time 
ana  had  put  in  its  papers.  I  reminded  him  that  the  "receiver"  had 
already  gone  to  the  asphalt  lake  to  take  possession,  so  what  the  com- 
pany was  able  to  do  after  his  departure  amounted  to  nothing,  so  far 
as  preventing  sequestration  was  concerned.  He  then  said  tne  code- 
gave  the  right  to  appoint  a  receiver  anyway,  and  what  had  been 
done  was  perfectly  legal. 

Sefior  Sanabria  saia  he  thought  our  Government  had  only  had  good 
opportunities  for  knowing  one  side  of  the  case  and  that  he  had 
quoted  the  articles  and  sections  of  the  code  which  plainly  upheld 
tne  act  of  sequestration  in  his  note  of  August  6,  1904,  to  Mr.  Bowen. 

I  replied  that  our  Government  undoubtedly  would  not  ask  what  it 
was  asking  of  the  Venezuelan  Government  without  first  having  con- 
sidered all  the  important  documents  in  the  case,  the  company's  title 
deeds,  and  the  codes  of  Venezuela  especially.  I  explained  to  him 
that  Judge  Penfield  was  the  legal  adviser  of  the  Department,  and  had 
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no  connection  with  the  New  York  and  Bermudez  Company,  nor  any 
interest  in  the  case  except  to  arrive  at  the  truth.     I  suggested,  how-»J 
ever,  that  he  write  out,  for  the  next  mail,  October  31,  a  full  state-'  • 
ment  as  a  reply  to  the  Department's  dispatch.     By  so  doing  the': 
Government  of  the  United  States  might  be  better  able  to  understand  ■* 
the  position  he  is  assuming  in  the  case  and  how  he  reconciles  himself ,J 
to  the  unusual  proceedings  of  the  seizure.     He  said  he  would  cer- 
tainly do  as  I  suggested  and  have  his  reply  ready  for  the  mail. 

I  pointed  out  to  him,  as  related  in  the  Departments  dispatch,  the' 
peculiar  and  secret  manner  of  exploiting  asphalt  from  the  company's 
property  before  the  case  has  been  decided  by  the  courts.     He  replied  * 
that  he  knew  nothing  about  the  sending  away  of  asphalt  on  chartered'0 
ships  except  what  he  had  casually  noted  m  the  newspapers;  but, 
possibly,  if  this  were  true,  it  had  been  done  for  the  purpose  of  getting  ? 
sufficient  funds  to  keep  the  property  in  repairs.     (This  fact  seems  to 
worry  him  somewhat,  however.)     I  reiterated  that  this  was  hardly  v 
a  proper  and  legal  thing  to  do  to  the  extent  it  was  being  done,  and'* 
that  it  lent  an  unpleasant  color  to  the  whole  matter  of  the  seizure. 

As  regards  the  soldiers  who  had  been  sent  down,  he  did  not  denjf  ' 
they  were  sent,  as  he  did  once  to  Mr.  Bowen,  but  said  they  were  neces^ 
sary,  as  the  men  employed  by  the  company  are  mostly  colored  and  * 
very  rough  and  lawless  by  nature,  and  as  police  do  not  exist  at  Gu-M 
anoco  the  receiver  required  the  security  of  his  person  and  the  fulfill- ' 
ment  of  his  duty  to  take  over  the  property  without  loss  of  time  or 
possible  contention. 

As  Sefior  Sanabria  seemed  earnestly  to  believe  that  his  Govern- 
ment had  acted  in  accord  with  the  Venezuelan  codes,  I  did  not  ' 
discuss  the  paint  with  him,  but  said  it  seemed  to  me  the  manner  in 
which  his  Government  had  acted  was,  if  legal,  at  least  most  unusual 
and  peculiar,  and  that  he  must  see  that  each  reiteration  of  the  request  : 
for  restoration  by  the  Government  of  the  United  States  was  becoming  ' 
stronger,  and  clearly  something  must  be  done — either  the  company's   * 
property  restored  pending  a  proper  decision  by  the  tribunals  or  a 
satisfactory  proof  tnat  his  Government  has  proceeded  absolutely  fairly 
and  legally  in  the  matter  of  the  sequestration. 

I  thereupon  handed  the  minister  a  copy  of  the  Department's  dis- 
patch, as  instructed,  and  this  ended  the  audience,  which  had  been  " 
perfectly  open  and  cordial  in  every  way.     The  minister,  I  may  add,  is 
a  good  friend  of  myself  and  family,  and  it  happens  that  I  am  renting  ■' 
our  house  here  from  his  mother,  so  I  have  seen  nim  often. 

It  seems  evident  to  me  that  the  Venezuelan  Government  will  try  to 
keep  the  company's  property  as  long  as  possible,  if  not  for  good,  and  '• 
ship  away  as  much  asphalt  as  it  can.     Captain  Wright,  the  company'^ 
manager  here,  tells  me  it  is  possible  to  ship  enough  Bermudez  asphalt  ; 
away  in  a  few  months  to  pave  the  entire  city  of  New  York. 

As  regards  Sefior  Sanabria,  apart  from  his  Government,  I  think  he  ; 
sees  clearly  that  his  Government  is  going  too  far,  but  he  is  afraid  to  ' 
counsel  the  President  to  do  otherwise  than  is  being  done,  and  he  is 
afraid  to  resign,  because  there  is  now  a  minister  who  resigned  who  is 
passing  his  days  in  prison.  Personally  Sefior  Sanabria  is  a  highly 
educated  and  polished  gentleman,  greatly  liked  by  the  foreign  minis- 
ters, and  pitied  for  his  position  and  for  the  fact  that  he  could  not 
refuse  his  appointment  nor,  up  to  the  present,  resign. 

36568— S.  Doc.  413,  60-1 30 
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As  regards  the  Venezuelan  Government  as  a  whole  (the  President'is 
the  whole),  I  learn  that  General  Castro  has  no  intentions  of  backing 
down  in  the  present  controversy.  It  is  not  in  his  character  to  do  so, 
and  the  late  blockade  of  hid  coast  resulted  in  such  a  manner  as  to 
leave  him  still  the  ' 'unconquered."  He  believes  he  got  rid  of  the  fleet 
by  his  diplomacy.  The  newspapers  are  comparing  nim  to  Alexander 
the  Great,  Napoleon,  and  Washington,  and  good  and  prominent  men 
have  lent  themselves  or  been  officially  advised  to  praise  him  in  the 
public  press. 

On  Friday,  the  21st  instant,  I  saw  Seiior  Sanabria  again,  bv  spe- 


cial appointment,  and   handed   to  him  some   notes  which   I   pre- 

Bared  for  him  (copy  inclosed)  to  be  read  in  conjunction  with  the 
department's  dispatch,  a  copy  of  which  he  has.  These  notes  are 
short  and  clear  in  stating  some  of  the  principal  arguments  of  the 
Department,  supporting  its  request  for  restoration  of  the  company's 
property,  and  1  thought  I  would  not  be  going  beyond  my  instruc- 
tions in  presenting  tnem.  In  these  notes  I  have  laid  particular 
stress  on  the  point  which  Sefior  Sanabria  gives  as  the  chief  defense 
for  the  sequestration,  i.  e.,  article  373,  section  7,  of  the  Venezuelan 
code  of  procedure,  permits  sequestration  in  the  case  of  leases  only. 
(Copy  and  translation  of  article  inclosed.)  I  have  shown  that  as 
the  company  can  not  now  be  legally  declared  to  possess  a  lease,  and 
lease  only,  the  law  cited  can  not  apply,  and  if  the  law  does  not  apply, 
then  the  sequestration  has  been  illegal. 

President  Castro  returned  to  Caracas  a  few  days  ago,  and  soon 
after  his  arrival  Senor  Sanabria  went  to  bed  ill,  at  least  reported  ill, 
and  since  that  time  the  minister  of  foreign  relations  has  not  been 
visible,  though  he  has  been  signing  notes  to  the  British  legation. 
No  doubt  Sefior  Sanabria's  illness  is  due  to  the  fact  that  he  is  afraid 
to  present  to  the  President  or  discuss  with  him  the  point  to  which 
the  controversy  over  this  case  has  arrived,  and  is,  at  the  same  time, 
ashamed  to  put  his  signature  to  further  evasive  notes  to  this  legation. 

At  the  German  legation  the  other  evening  I  had  a  talk  with  a 
brother-in-law  of  Sefior  Sanabria,  and  he  said  the  minister  had 
received  an  intimation  from  the  President  to  hurry  up  and  get  well. 
The  German  minister  tells  a  story  he  heard  from  a  German  subject, 
who  heard  it  from  the  minister  of  public  instruction  at  the  Club 
Concordia  three  or  four  days  ago.  It  appears  that  the  said  minis- 
ter and  the  minister  of  foreign  relations  went  to  see  the  President 
on  the  day  of  his  arrival  in  Caracas.  Having  lauded  His  Excel- 
lency for  a  time,  they  brought  up  the  advisability  of  arranging  the 
several  important  questions  pending  between  the  Government  and 
the  American  and  British  legations.  The  President  said  he  would 
arrange  them,  and  the  ministers  were  flattering  themselves  on  suc- 
cess, when  the  President,  who  had  suddenly  sized  up  their  attitude 
in  the  matter,  thundered  out,  "Yes,  I  will  arrange  with  these  bad 
foreigners  by  giving  them  two  kicks !"  and  he  went  through  the 
motions. 

On  the  evening  of  the  27th  instant,  while  a  guest  of  the  Chilean 
minister  at  the  opera,  I  was  introduced  to  the  President,  and  he 
was  very  courteous  in  his  manner  toward  me.  When  asked  by  the 
Chilean  minister  how  he  had  been  since  last  in  the  capital,  he  replied: 
"I  have  been  very  well.  It  is  only  my  creditors  who  have  been 
bad  [unwell]." 
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This  afternoon  the  British  minister,  Mr.  Bax-Ironside,  told  me 
that  I  would  get  a  reply  from  the  Venezuelan  Government  to  the 
Department's  dispatch  this  evening,  and,  in  fact,  the  reply  did 
come,  and  was  or  the  nature  described  by  the  British  minister,  he 
having  said  that  it  would  be  unfavorable.  This  shows  that  Mr. 
Bax-Ironside  keeps  in  very  close  touch  with  Senor  Sanabria,  and, 
indeed,  he  informed  me  that  while  he  is  away  in  Trinidad  this  com- 
ing month  Sanabria  will  let  him  know  if  anything  important  arises 
here. 

Senor  Sanabria's  reply  (copy  and  translation  inclosed)  adds 
nothing  new  to  his  other  replies  and  is  evasive  in  character.  It  still 
reminds  the  United  States  Government  that  the  courts  of  justice 
should  not  be  interfered  with,  and  carefully  avoids  making  a  system- 
atic reply  to  the  points  made  by  Mr.  Adee  in  favor  of  the  restoration 
of  the  company's  property.  As  Senor  Sanabria  says,  the  Executive 
has  seen  the  copy  of  the  Department's  No.  222,  and  has  instructed  him 
to  reply  as  he  nas  done. 

I  can  add  nothing  further  in  the  present  dispatch  except  to  inclose 
a  copy  of  a  letter  to  the  New  York  and  Bermudez  Company  from 
their  manager  here,  together  with  a  notice  from  the  director  of  the 
French  Cable  Company  at  Caracas,  which  informs  Manager  Wright 
that  the  Venezuelan  Government  is  delaying  his  telegrams  to  nis 
company.  This  is  one  more  complaint  against  this  Government,  and 
as  it  has  also  to  do  with  the  unfair  way  in  which  the  company  have 
been  treated  from  the  beginning  of  the  legal  proceedings  I  have  con- 
cluded it  in  this  dispatch.  Mr.  Wright  has  not  afeked  me  to  make  any 
complaint  to  the  authorities. 

I  have,  etc.  Norman  Hutchinson. 


[Inclosure  to  No.  349.] 
NOTES. 

1.  It  is  said  the  appointment  of  a  receiver  has  been  made  in  strict  accordance  with 
the  Venezuelan  laws  of  procedure,  and  article  373,  section  7,  is  cited  as  that  part  of  the 
laws  upon  which  the  sequestration  is  founded. 

This  is  correct,  proviaed  the  company  possesses  only  a  lease;  the  article  and  sec- 
tion refer  to  leases  only.  But  the  judge  of  first  instance  has  taken  for  granted  that  the 
company  possesses  a  lease  only.  He  can  not  take  for  granted  that  which  forms  a  part  of 
the  questions  at  issue,  and  which  according  to  the  complaint  must  be  argued.  It  must 
be  established  that  the  company  has  a  lease  only,  without  holding  definite  titles  to  the 
property  sequestrated.  The  company  have  documents  proving  their  definite  titles, 
which  are  on  record  in  Venezuela,  and  which  have  been  put  before  the  court.  Until 
the  present  time  the  Hamilton  concession  was  never  before  called  a  "lease,"  and  surely 
the  judge  of  first  instance  can  have  no  legal  right  for  taking  for  granted  that  it  is  a  lease 
or  that  the  company  possesses  only  a  lease.  Therefore,  as  it  has  not  been  established  by 
the  courts  that  the  company  held  a  lease  only,  the  article  373,  section  7,  can  not  apply, 
and  if  they  can  not  apply,  then  the  sequestration  has  not  been  legal. 

2.  It  is  said  the  failure  to  canalize  the  rivers  is  not  the  only  complaint  against  the 
company. 

It  is,  nevertheless,  the  only  complaint  that  can  be  considered  in  the  present  pro- 
«eedings  as  regards  the  matter  of  sequestration. 

According  to  the  laws,  expert  evidence  is  necessary  to  prove  that  the  canalization 
has  not  been  done.  A  technical  commission  is  only  at  the  present  time  about  to  be 
sent  to  report  on  the  state  of  the  rivers  in  question;  therefore  tne  charge  of  noncanaliza- 
tion  should  not  have  appeared  in  the  complaint,  as  no  evidence  of  the  kind  required 
by  the  code  had  been  procured  at  the  time  the  proceedings  began. 

Further,  by  Minister  Pulido's  decree  of  July  17,  1900,  it  was  declared  that  the  com- 
pany had  fulfilled  up  to  date  all  the  engagements  and  obligations  of  its  contract.  The 
decree  did  not  call  it  a  "  lease." 
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3.  The  "  Felicidad  "  case  can  not  relate  in  any  way  to  the  grounds  upon  which  the 
Government  of  the  United  States  requests  the  restoration  of  the  company's  property 
pending  legal  settlement.    (That  case,  however,  was  decided  in  favor  of  the  company. ) 

4.  The  fact  that  the  receiver  is  shipping  thousands  of  tons  of  asphalt  of  enormous 
value  to  New  York,  in  a  secret  manner,  does  not  lend  a  pleasing  color  to  the  case, 
which  is  subjudice. 

5.  The  principal  reason  why  the  company's  property  should  be  restored  to  it  is  that 
the  article  373,  section  7,  can  not  apply,  as  the  question  of  a  "lease"  has  yet  to  be 
established  by  the  tribunals.  The  complaint  and  the  company's  answer  are  sufficient 
to  show  that  this  step  is  first  necessary. 

Norman  Hutchinson. 

[Inclosure  to  No.  340.] 
Code  of  Civil  Procedure  (extracts  from). 

Art.  281.  In  cases  of  indemnity  and  guaranty,  the  plaintiff  as  well  as  the  defendant 
may  ask,  at  the  moment  of  answering,  for  the  citation  of  the  person  liable  to  indemnify 
or  guarantee,  and  the  judge  shall  order  the  same  to  be  done  immediately;  but  the  course 
of  the  cause  shall  not  be  suspended  except  when  there  is  authentic  proof  either  directly 
of  the  obligation  to  indemnify  or  guarantee,  or  of  the  act  from  which  such  obligation 
arises  as  of  right. 

Art.  284.  The  party  who  requests  that  an  extraordinary  term  be  granted  him  for 
the  taking  of  evidence  in  places  which  are  situated  at  more  than  two  thousand  kilo- 
meters from  that  at  whicn  the  suit  is  being  carried  on  shall  necessarily  make  his 
request  at  the  moment  of  answering  the  action  and  put  forward  the  proof  or  securities 
on  which  the  petition  is  based.  The  opposite  party  shall  state  whether  he  objects  or 
not  to  the  granting  of  the  request,  and  the  tribunal  shall  restrict  itself  to  declaring  that 
the  petition  has  been  duly  made  and  shall  make  the  necessary  order  after  the  taking  of 
the  evidence  in  conformity  with  the  provisions  on  the  matter. 

Art.  368.  At  any  stage  or  epoch  of  the  cause  whatsoever,  if  there  is  proof  of  the  right 
sued  for,  although  it  be  by  the  deposition  of  witnesses,  when  this  proof  is  admissible 
according  to  the  civil  code,  any  of  the  parties  may  request,  according  to  the  case,  and 
the  judge  may  grant: 

First.  Prohibition  to  alienate  the  subject-matter  of  the  dispute. 

Second.  The  sequestration  of  determinate  properties. 

Third.  Deposit  of  security,  and  in  default  thereof  the  attachment  of  sufficient 
property. 

Art.  369.  None  of  the  majeure  stated  in  the  three  preceding  numbers  shall  be 
ordered,  or  shall  be  executed  if  they  are  ordered,  if  the  party  against  whom  they  have 
been  requested  or  decreed  give  sufficient  security  or  guaranty. 

If  the  other  party  should  object  to  the  efficacy  or  sufficiency  of  the  guaranty,  the 
tribunal  shall  decide  on  the  proofs  put  forward  at  the  first  hearing. 

Art.  370.  Refers  to  those  who  sue  in  forma  pauperis. 

[Inclosure  to  No.  349.] 

Art.  373.  Sequestration  shall  be  decreed: 

First.  Of  the  chattel,  the  subject-matter  of  the  action  when  the  defendant  has  no 
responsible  property,  and  it  is  with  reason  feared  that  he  may  conceal,  alienate,  or 
deteriorate  it. 

Second.  Of  the  subject-matter  when  its  possession  is  doubtful. 

Third.  Of  the  wife's  property,  and  in  default  thereof  of  that  of  the  conjugal  partner- 
ship, or  of  the  husband,  sufficient  to  cover  the  former  when  the  husband  wastes  the 
wife's  property. 

Fourth.  Of  sufficient  property  of  the  inheritance,  or,  in  default  thereof,  of  the 
defendant,  when  he  who  has  been  deprived  of  his  lawful  property  reclaims  it  from 
those  who  take  or  hold  his  inherited  estate. 

Fifth.  Of  the  real  property  which  the  defendant  purchased  and  is  enjoying  without 
paying  the  purchase  money. 

Sixth.  Of  the  subject-matter  in  dispute  when,  definite  judgment  having  been  given 
against  the  holder  thereof,  the  latter  appeals  without  giving  security  to  answer  for  the 
said  subject-matter  and  its  fruits,  although  it  be  real  estate. 

Seventh.  Of  the  property  leased,  if  the  defendant  is  sued  for  default  in  payment 
of  the  rental;  on  account  of  the  property's  becoming  deteriorated;  or  on  account  of 
having  failed  to  make  improvements  to  which  he  is  bound  by  the  contract,  provided 
any  of  the  circumstances  be  proved  in  the  manner  indicated  in  article  368. 

In  this  case  the  owner,  and  the  purchaser  in  the  case  mentioned  in  No.  5,  may 
demand  an  order  that  they  themselves  be  named  repository,  and  the  property  shall 
remain  subject  to  answer  the  lessee  or  the  purchaser  when  "necessary. 


THRONGS  DONE  AMERICAN   CITIZENS  BY   VENEZUELA.  469 

[Inclosure  to  No.  349.] 

Mr.  Hutchinson  to  Department  of  State. 

American  Legation, 

Caracas,  November  119  1904. 
The  inclosed  are  intended  to  be  put  with  my  No.  349,  of  October  29,  1904.    As 
explained  in  that  dispatch,  it  was  impossible  at  the  time  to  finish  them. 

I  inclose  a  better  translation  of  Sefior  Sanabria's  note  to  this  legation;  also  a  copy 
of  the  same  as  sent  in  Spanish;  and  a  copy  of  the  article  373. 

[Inclosure  to  No.  349— Translation.] 

Mr.  Sanabria  to  Mr.  Hutchinson. 

Caracas,  October  29,  1904- 

Sir:  In  one  of  our  recent  interviews  your  honor  had  the  kindness  to  read  to  me  the 
note  which  under  date  of  the  26th  of  August  last  past  was  sent  by  Mr.  Adee,  Acting 
Secretary  of  State  of  the  Untied  States,  regarding  a  certain  request  previously  made 
by  the  American  legation  concerning  a  suit  brought  by  the  Government  of  the  Kepub- 
lie  against  the  ^ew  York  and  Bermudez  Company.  Your  honor  also  kindly  left  me 
*  a  copy  of  the  note  refened  to.  ...... 

I  have  informed  the  Executive  of  the  contents  of  .the  communication  from  the 
.  Department  of  State,  and  in  accordance  with  the  instructions  wnich  have  been  given 
me  in  this  matter  I  beg  to  give  your  honor  the  following  reply: 

As  may  be  seen  from  the  correspondence  which  I  have  had  the  honor  to  cany  on 
regarding  this  matter  with  the  worthy  legation  of  which  your  honor  is  now  in  charge, 
the  Government  of  Venezuela  has  always  said  to  the  Government  of  the  United 
States  that  the  above-mentioned  suit  having  been,  submitted  to  the  decision  of  a 
competent  tribunal,  the  sole  recourse  of  the  interested  parties  was  to  take  such)  steps 
and  other  measures  of  defense  before  the  judges  as  they  are  entitled  to.  Such  declara- 
tion is  easily  seen  to  be  explainable,  for  apart  from  the  fact  thattin  Venezuela,  as  in 
all  civilized  countries,  complete  separation  exists  between  the  'several  branches  of 
the  public  power,  in  the  case  of  which  we  are  treating  the  only  power  prescribed  by 
the  Executive  is  to  cause  this  separation  to  be  respected,  and  by  this  means  .(Safe- 
guard the  independence  of  the  courts  of  the  nation.  And  as  it  is  a  fact  that  the  New 
York  and  Bermudez  Company  has  been  able,  under  the  Venezuelan  laws,  to  enter 
upon  its  defense  in  the  way  it  has  thought  most  expedient  to  select,  it  can  be  assured 
that  any  interference  that  any  other  persons  might  attempt  to  effect  in  the  course  of 
the  suit  would  not  be  based  on  a  just  cause.  With  the  exception  of  persons  who 
hold  the  position  of  either  plaintiff  or  defendant  in  the  controversy,  it  would  be  in 
vain  to  endeavor  to  find  any  other  who  actually  has  the  right  to  interfere  in  the  suit 
now  in  course.  The  above  means  have  existed  and  still  exist  for  keeping  the  suit 
within  the  limits  prescribed  by  the  law  which  governs  it  according  to  extremely 
well-known  principles,  and  it  has  also  been  taken  into  account  by  the  Executive  that 
any  discussion  whatever  outside  of  the  court  proceedings  in  entirely  foreign  to. the 
ends  aimed  at  by  the  legislator,  not  only  because  it  is  useless,  since  the  magistrates 
who  will  have  to  decide  the  various  points  on  which  it  is  based  will  not  pay  any 
attention  to  it,  but  also  such  a  principle  is  unacceptable.  Moreover,  it  tends  to  ignore 
the  legitimate  authority  bestowed  on  the  officials  who  have  the  sovereign  authority 
to  decide. 

It  is  well  that  the  company  should  allege  in  due  time  each  and  every  of  the 
reasons  which  Mr.  Adee's  note  contains.  It  is  well  that  the  company  should  petition 
the  court,  as  it  has  done,  for  the  revocation  of  the  decree  of  separation.  It  is  well, 
finally,  that  the  company  should  submit  to  the  consideration  of  the  court  any  com- 
plaints it  may  have  to  make  against  all  or  any  of  the  acts  of  the  person  appointed 
depositary,  who  necessarily  will  be  responsible  for  them  in  such  capacity.  All  this 
comes  within  the  provisions  to  which  trie  suit  in  course  is  subject  and  consequently 
within  the  faculties  of  the  judicial  authority  called  to  decide  it;  but  consequently  the 
Executive  could  not  take  cognizance  of  the  various  points  to  which  I  have  just  referred 
and  which  are  analyzed  at  length  in  the  communication  from  the  Secretary  of  State 
without  usurping  the  authority  given  by  the  constitution  to  another  department.  By 
acting  in  this  way  the  Government  of  Venezuela  not  only  complies  with  its  primordial 
duty  of  obeying  the  provisions  of  the  federal  constitution,  but  submits  to  well-defined 
and  univerally  adopted  precedents  and  principles. 
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For  the  rest  the  reasons  the  Executive  has  had  to  ask  for  the  sequestration  of  the 
mine,  which  the  company  possessed  under  the  Hamilton  contract,  are  justified  by  the 
peremptory  duties  that  public  administration  is  called  upon  to  fulfill  for  the  good  of  the 
community.  They  appear  from  the  judicial  proceedings  as  well  as  the  decision  now 
appealed  from,  which  in  first  instance  confirmed  that  measure  which  legally  and 
justly  the  plaintiff  asked  for. 

The  Executive  can  neither  refute  declarations  which  the  judge  will  necessarily  take 
into  account  in  due  time  nor  be  wanting  in  respect  toward  the  highest  court  of  justice  in  • 
the  State,  and  it  must  forbear  to  qualify  any  acts  or  facts  which  only  the  court  is  in  a 
position  to  consider  and  define. 

The  Executive  hopes  that  these  friendly  and  frank  declarations  will  be  duly  accepted 
by  the  American  Government  not  only  in  behalf  of  the  interest  that  on  various  occa- 
sions has  inspired  the  traditional  harmony  existing  between  both  nations,  but  also  in 
consonance  with  the  careful  respect  in  which  the  United  States  have  held  the  inalien- 
able authority  of  courts  of  justice. 

I  have,  etc.,  Gust.  J.  Sanabria. 

[Inclosure  to  No.  349.] 

Mr,  Wright  to  New  York  and  Bermudez  Company. 

Caracas,  October  SO,  1904. 

Dear  Sirs:  Inclosed  please  find  copies  of  the  two  cables  sent  you  on  October  28. 
1904.  I  was  informed  yesterday  that  tne  cable  sent  by  me  October  28,  and  addressed 
to  Wellow,  Philadelphia,  had  been  held  up  by  the  Government  censor.  This  informa- 
tion came  from  the  cable  company.  I  at  once  sent  Pastor  to  investigate  and  report 
what  the  matter  was.  He  first  saw  the  cable  people,  and  they  stated  as  follows:  "The 
Government  censor  stopped  the  cable  and  reported  it  to  General  Valerino,  the  Govern- 
ment director  of  telegraphs,  who  asked  us  wno  was  sending  this  cable.  We  replied, 
1  Mr.  Wright,  the  managing  director  of  the  New  York  and  Bermudez  Company. ' ' r  Mr. 
Pastor  then  interviewed  General  Valerino,  who  told  him  that  when  he  asked  the  cable 
company  who  was  sending  that  cable  the  reply  was :  "  We  believe  it  is  sent  by  some  one 
in  the  employ  of  the  Bermudez,  of  which  Mr.  Carner  is  the  managing  director."  Mr. 
Pastor  then  showed  General  Valerino  the  receipt  of  the  cable  company,  which  was 
made  out  in  my  name,  but  the  General  said  that  before  the  cable  could  go  forward  it 
would  «be  necessary  for  me  to  see  the  minister  of  interior  and  get  an  order  from  him  to 
that  effect.  This  I  have  not  yet  been  able  to  do,  and  I  suppose  they  will  hold  up  all 
my  cables.  I  believe  the  statement  of  the  cable  company  is  absolutely  correct  and 
that  the  Government  has  purposely  garbled  it  to  make  an  excuse  to  hold  my  cables 
until  I  show  them  my  codes,  which  of  course  I  will  not  do.  I  have  reported  the  case 
to  Mr.  Hutchinson,  who  is  taking  it  up  with  the  Department  of  State. 

In  this  connection  the  following  occurs  to  me:  This  Government  has  a  suit  against 
the  cable  company  for  cancellation  of  their  concession,  and  it  has  been  held  in  suspense 
with  the  hope  that  the  French  would  furnish  the  money  to  consolidate  the  foreign 
debt.  Yesterday  Jackband  received  private  information  from  Germany  that  the 
Germans  had  agreed  to  furnish  the  money,  taking  the  custom-houses  as  security,  and 
there  is  every  reason  to  suppose  the  information  to  be  correct.  If  this  is  the  case,  it 
will  account  for  this  sudden  action,  and  unless  our  Government  acts  promptly  this 
Government  will,  in  case  of  a  demand  from  our  Government,  play  the  Germans  against 
Us,  and  as  the  only  vulnerable  point  here  is  the  pocket,  and  that  being  in  the  hands 
of  the  Germans,  we  will  have  serious  international  difficulty  to  overcome. 
Yours,  etc., 

RoBERf  K.  Wright. 


Mr.  Hutchinson  to  Secretary  of  State. 

[Telegram.] 

Caracas,  November  5,  1904 — 9.12  a.  m. 
Notify  New  York  and  Bermudez  Company,  Philadelphia,  the  Vene- 
zuelan Government  has  stopped  the  last   two  cables  in  cipher  from 
their  manager.     Shall  I  take  any  action? 

Hutchinson. 
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Mr.  Hutchinson  to  Mr.  Hay. 

No.  350.]  American  Legation, 

Caracas,  November  5,  190  J^. 
Sir:    I  have  the  honor  to  confirm  my  telegram  of  to-day,  which 
deciphered  read  as  follows: 

Notify  New  York  and  Bermudas  (Bermudez)  Company,  Philadelphia,  the  Vene- 
zuelan Government  has  stopped  the  last  two  cables  in  cipher  from  their  manager. 
Shall  I  take  any  action? 

Hutchinson. 

And  the  Department's  reply,  in  cipher,  of  to-day,  reading  as  follows: 

No  action  necessary  at  present. 

Looms. 

As  the  word  " Bermudez' '  did  not  appear  in  the  code  I  knew  the 
Department  would  understand  what  was  meant  by  "Bermudas." 

1  sent  the  telegram  in  question  because,  for  the  second  time,  the  man- 
ager of  the  New  York  and  Bermudez  Company  complained  to  me  that 
his  cables,  even  in  cipher,  are  being  stopped  by  the  fiscal.  Upon  his  first 
complaint  I  advisea  the  Department  m  my  No.  349,  of  October  19, 
at  the  conclusion  of  the  dispatch,  that  Mr.  Wright's  cables  were  being 
interfered  with  and  inclosed  papers  to  prove  the  fact. 

Upon  his  second  complaint  I  sent  my  telegram  of  this  morning's 
date.     In  accord  with  the  Department's  instructions,  this  legation  will 
take  no  action  in  relation  thereto  for  the  present. 
I  have,  etc., 

Norman  Hutchinson. 


Charge  Hutchinson  to  the  Secretary  of  State. 

No.  357.]  American  Legation, 

Caracas,  November  IS,  1904. 
Sir:  I  have  the  honor  to  confirm  my  telegram  of  this  morning  to 
the  Department,  reading  as  follows: 

W  Our  newspaper  friend  expelled  by  President's  decree.  Must  leave  to-morrow, 
though  I  asked  week's  respite  in  which  to  settle  his  private  affairs.  The  reason  given 
is,  prejudicial  to  public  safety  (order).    See  my  dispatch  No.  343. 

Hutchinson. 

The  above  telegram  I  directed  to  Mr.  Loomis,  as  I  knew  he  would 
understand  who  our  newspaper  friend"  was,  and  owing  to  lack  of 
time  I  could  not  look  up  tne  working  of  the  code  used  for  proper 
names. 

At  half  past  7  this  morning,  Mr.  A.  F.  Jaurett,  the  newspaper 
friend  in  question,  an  American  citizen  and  correspondent  of  the 
New  York  Herald,  telephoned  me  that  he  had  just  received  word  to 
present  himself  at  the  ministry  of  interior  within  half  an  hour  so 
that  the  secretary  of  the  Government  could  read  to  him  an  order  of 
expulsion,  which  came  out  in  the  Official  Gazette  late  last  evening 
in  the  form  of  a  Presidential  decree.  (Copy  and  translation  in- 
closed.) 

I  at  once  hastened  to  Mr.  Jaurett's  house  and  asked  him  to  go 
with  me  to  the  residence  of  the  minister  of  foreign  relations.  There 
I  asked  Sefior  Sanabria  if  he  could  not  arrange  as  a  favor  to  me  that 
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Mr.  Jaurett  should  have  until  the  sailing  of  the  steamer  leaving  one 
week  from  to-morrow  from  La  Guaira,  as  he  could  understand  that 
Mr.  Jaurett's  affairs  have  grown  to  quite  a  great  extent  since  his 
arrival  in  the  country,  some  eight  years  ago,  and  that  it  would  take 
him  several  days  at  least  to  settle  his  affairs  without  considerable 
personal  loss.  Sefior  Sanabria  was  surprised  to  learn  of  the  expul- 
sion, as  he  had  had  no  notice  of  it,  which  he  should  have  had,  from 
,the  fact  that  tyL\  Jaurett,  is  .copsul  of  Panama.  However,,  he  said 
he  would  at  once  go  to  the  minister  of  interior  and  see  if  Mr.  Jaurett 
would  be  permitted  to  delay  his  departure  one  week,  and  that  he 
would,  at  once  inforni  me. of  the  result. 

Mr.  Jaurett  then  went  to  the  telegraph  office  and  sent  a  telegram 
to  President  Gastro,  in  which  he  asked  a  few  days  leave  in  which  to 
settle  his  private  affairs,  and  adding  that  he  had,  during  the  blockade, 
•done  something  toward  assisting  Venezuela  out  of  an  embarrassing 
position. 

;  I  then  went  to  my  residence  and  in  a  few  minutes  the  minister  of 
•foreign  relations  arrived.  He  said  he  had  seen  the  minister  of 
Jntenpr,  and  that  the  week's  respite  would  not  be  granted,  and  that 
he  was  very  sorry  personally,  as  Mr.  Jaurett  bad  been  always  on 
such  friendly  terms  with  him.  He  added  that  the  foreign  repre- 
sentatives would  probably  inform  me  how  glad  they  were  that 
;.Mr.  Jaurett  was  gone,  and  that  he  knew  they  did  not  like  him.  He 
also  said  his  Government  had  accumulated  a  great  deal  of  proof 
against  Jaurett,  in  the  matter  of  sending  telegrams  abroad,  which 
were  prejudicial  to  the  good  order  of  the  country.  Mr.  Jaurett's 
exequatur,  as  Panaman  consul,  had  been  withdrawn  by  the  President, 
he  said,  but  that  the  decree  withdrawing  the  same  had  not  3-et  been 
published  in  the  Official  Gazette. 

As  I  was  intending  to  send  the  telegram  to  the  Department,  which 
I  did  send,  I  awaited  the  departure  of  the  minister  with  consider- 
able anxiety,  as  it  was  then  about  10  o'clock,  and  the  cable  office 
closes  at  about  half  past  10  on  Sundays.  The  minister,  however, 
linge^d  on  for  some  time,  and  at  the  time  he  left  he  must  have 
spent  a  half  hour  at  my  house. 

I  then  hastened  off  the  above  telegram  to  the  Department  as  best 
I  could. 

This  noon  I  sent  a  telegram  to  President  Castro  (copy  and  transla- 
tion inclosed),  asking  his  excellency  if  he  could  concede  to  Mr.  Jaurett 
until  the  21st  of  this  month,  for  the  arranging  and  settlement  of  his 
private  affairs.  In  fact,  I  have  done  everything  in  my  power  to  get 
the  time  of  expulsion  extended.  Without  instructions  from  the 
Department  I  can  not  do  more,  as  the  Department  distinctly  forbid 
my  taking  any  action  of  any  kind  without  first  obtaining  instructions 
/From  it. '  From  the  time  of  receiving  the  notice  of  his  expulsion, 
practically  Mr.  Jaurett  has  only  twenty-four  hours  in  which  to  settle 
lus  affairs,  which  are  complicated,  and  to  catch  the  Philadelphia  at 
La  Guaira. 

It  appears  to  me  that  a  protest  in  such  a  case  is  quite  proper.  The 
European  governments  are  complaining  about  these  expulsions,  in 
which  a  foreigner,  with  considerable  wealth  and  business  affairs,  is 
turned  out  of  the  country  by  a  Presidential  decree,  which  offers  no 

§roof  of  wrongdoing  or  behavior,  and  which  usually  appears  on  a 
aturday  evening,  so  that  one  has  no  time  to  protest  or  complain  to 
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the  authorities.  It  will  be  noted  that  President  Castro  suddenly  left 
Caracas  yesterday  for  a  distant  point  in  the  country.  In  the  present 
case,  nothing  is  asked  for  by  Mr.  Jaurett  but  a  fair  time  in  wnich  to 
settle  his  affairs.  Tins,  up  to  the  time  of  writing,  has  not  been 
accorded,  and  I  do  not  expect  a  favorable  reply  from  the  Presidant^if 
one  at  all. 

Ihaveyetc,  Nobman  HuHoriiNSON. 


[InoJo«nre.*-Tmn»latioD .] 

Chargi  Hutchinson  to  the  President, of  the  Venezuelan  Republic 

Caracas,  November  IS,  1904. 
Could  Your  Excellency  concede  » until  the  21st  of  the  present 
month  to  Mr.  Jaurett  in  which  to  arrange  his  private  affairs? 

Norman  Hutchinson. 


[Inclosure.— Translation.] 

The  Provisional  President  of  the  United  States  of  Venezuela,  in  virtue  of  the  attri- 
bution 22  of  article  80  of  the  national  constitution,  decrees: 

Article  1.  Shall  be  expulsed  from  the  territory  'of  the  Republic  the  foreigner, 
A.  F.  G.  Jaurett,  notoriously  prejudicial  to  the  public  order. 

Art.  2.  The  provisional  presidents  of  the  States,  the  governors  of  federal  districts, 
the  governors  of  federal  territories,  and  the  administrators  of  the  custom-houses 'shall 
take  care  that  the  said  foreigner  shall  not  return  to  Venezuelan  territory. 

Art.  3.  The  minister  of  tne  interior  is  charged  with  the  execution  of  the  present 
decree  and  the  communication  of  it  to  whom  it  may  be  neoessary. 

Given,  signed,  and  sealed  with  the  seal  of  the  National  Executive,  and  referred  to 
the  minister  of  the  interior,  in  Caracas,  12  of  November,  1904.  Ninety-fourth  year 
of  the  Independence  and  46th  of  the  federation. 

Ctpriano  G astro. 

The  minister  of  the  interior,  Lucio  Baldo. 


Charge  Hutchinson  to  the  Secretary  ofSthte. 

No.  363.]  American  Legation. 

Caracas,  November  17, 190  ^ 
Sir:  In  further  connection  with  my  No.  343  of  October  26  and  my 
No.  357  of  November  13,  this  year,  I  have  the  honor  to  acknowledge 
the  receipt  of  the  Department's  telegram  of  yesterday,  which,  deci- 
phered, read  as  follows : 

Has  the  person  referred  to  in  yours  of  18th  left  Venezuela? 

Looms. 
The  person  referred  to  being  Mr.  A.F.  Jaurett. 
On  tne  same  day  I  replied  to  the  Department  as  follows: 

Yes;  sailed  on  the  Philadelphia  14th;  destination  Porto  Rico. 

Hutchinson. 

I  have  the  honor  to  include  with  this  dispatch  a  copy  of  a  letter  of 
protest  handed  to  me  by  Mr.  Jaurett  on  the  day  of  his  expulsion  from 
Venezuelan  territory. 

In  this  letter,  addressed  to  me,  Mr.  Jaurett  protests  against  his 
expulsion,  stating  that  it  is  without  cause  or  reason  whatsoever.    He 
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protests  against  the  summary  maimer  of  his  expulsion,  only  having 
nad  twenty-four  hours'  notice  before  being  compelled  to  leave  the 
country,  and  having  received  that  notice  on  a  Sunday,  a  day  upon 
which  he  had  no  opportunity  to  settle  up  his  numerous  affairs  or 
attend  to  his  banking  transactions.  The  banks  were  not  open  on  the 
Monday  before  his  train  left  for  the  port  of  La  Guaira.  His  private 
business  transactions  had  extended  over  a  period  of  eight  years,  the 
time  of  his  residence  in  this  country,  and  were  necessarily  extensive. 
He  claims  his  expulsion  has  and  will  result  in  great  financial  loss  to 
him.  He  concludes  by  asking  this  legation  to  present  his  protest  to 
the  Venezuelan  Government. 

Before  so  doing,  however,  in  accord  with  the  Department's  instruc- 
tions of  September  2,  1904,  to  me,  I  beg  to  ask  the  Department  to 
advise  me  if  I  shall  present  the  said  protest  or  not? 

I  wish  to  call  the  Department's  attention  to  the  Venezuelan  laws 
affecting  foreigners,  a  translation  of  which  I  inclose.  As  Mr.  Jaurett 
owns  a  nouse  in  this  city,  it  would  appear  from  a  perusal  of  the  laws 
in  question  that  he  was  a  domiciled  foreigner.  If  so,  the  matter  of 
his  expulsion  was  a  question  for  the  courts.  On  the  other  hand,  the 
President  seems  to.  nave  an  unlimited  right  to  make  decrees  which 
become  the  supreme  law  of  the  land. 

As  an  example  of  duplicity  of  this  Government,  on  last  Sunday 
morning  the  minister  of  foreign  relations  told  me  he  had  known 
nothing  about  Mr.  Jaurett's  expulsion  until  I  told  him,  and  remarked 
that  it  would  be  necessary  to  revoke  Mr.  Jaurett's  exequatur  as 
consul  of  Panama  before  he  could  be  expelled.  On  Monday  morn- 
ing, in  the  Official  Gazette,  I  saw  an  Executive  order,  signed  by  the 
minister  of  foreign  relations  only,  revoking  Mr.  Jaurett's  exequatur, 
and  dated  the  12th,  or  Saturday,  when,  according  to  the  ministers 
own  statement,  he  could  not  have  known  anything  about  Mr.  Jau- 
rett^ expulsion.  On  Sunday,  also,  he  had  told  me  at  our  second 
meeting,  in  my  house,  that  the  President  had  signed  an  order  on 
Saturday  revolang  the  exequatur.  Technically,  then,  Mr.  Jaurett 's 
expulsion  was  somewhat  illegal,  in  so  far  as  I  can  make  out. 
I  have,  etc., 

Norman  Hutchinson. 


[Inclosare  No.  L] 
Mr.  Jaurett  to  Chargi  Hutchinson. 

Caracas,  November  IS,  1904. 

Sir:  I,  Albert  Felix  Jaurett,  American  citizen,  editor  of  the  Venezuelan  Herald, 
residing  for  eight  yeare  last  past  at  Caracas,  in  the  Republic  of  Venezuela,  energetic- 
ally protest  against  the  decree  expelling  me  from  the  territory  of  the  said  Republic, 
without  any  cause  or  reason  whatsoever,  which  was  published  in  yesterday's  Vene- 
zuelan Official  Gazette,  and  ordering  me  to  be  deported  within  twenty-four  hours, 
thereby  depriving  me  absolutely — to-day,  the  13th  of  November  being  a  Sunday— of 
all  means  of  arranging  my  pending  affairs  or  even  withdrawing  the  money  which  I 
have  on  deposit  in  various  credit  institutions;  obliging  me  to  abandon  my  house  and 
valuable  furniture;  impoesibilitating  me  from  realizing  the  numerous  securities  which 
I  at  present  hold;  forcing  me  to  suspend  the  publication  of  the  Venezuelan  Herald, 
which  is  a  source  of  income  to  me;  compelling  me  to  sell  my  valuable  objects  of  art 
to  the  nearest  purchaser  at  an  enormous  sacrifice,  and,  finally,  putting  a  complete  stop 
to  all  the  business  in  which  I  am  at  present  engaged. 

I  therefore  have  the  honor  to  ask  you  to  enter  this  protest  at  the  American  legation 
and  to  advise  the  Venezuelan  Government  that  I  shall  bring  a  claim  against  them  for 
the  amount  which  I  shall  determine  on  my  arrival  in  the  United  States. 
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I  again  energetically  protest  against  the  action  of  the  Government  of  Venezuela  and 
emphatically  state  that  I  have  committed  no  act  whatsoever,  whether  of  an  overt  or 
public  nature,  detrimental  to  the  Government  of  this  Republic  or  to  the  maintenance 
of  public  order  therein. 

I  have,  etc.,  A.  F.  Jaubbtt. 


[Inclosure.] 

Law  defining  the  duties  and  rights  of  foreigners  in  Venezuela. 

[Specially  translated  for  "The  Associated  Press."] 

The  Congress  of  the  United  States  of  Venezuela  decrees: 

Art.  1.  Foreigners  shall  enjoy  in  the  territory  of  Venezuela  the  same  rights  as 
Venezuelans,  as  is  determined  by  the  constitution  of  the  Republic. 

Art.  2.  Foreigners  found  within  the  territory  of  the  United  States  of  Venezuela 
shall  be  considered  either  as  resident  or  in  transit. 

Art.  3.  Domiciled  foreigners  are — 

1.  Those  who  have  acquired  residence  in  conformity  with  the  provisions  of  the 
civil  code. 

2.  Those  who  have  voluntarily  and  without  interruption  resided  within  the  terri- 
tory for  more  than  two  years  without  diplomatic  character. 

3.  Those  who  own  real  estate  within  the  territory  of  the  Republic  and  who  have 
established  permanent  residence  therein. 

4.  Those  who  have  been  residing  in  the  territory  of  the  Republic  for  more  than 
two  years  and  who  are  engaged  in  commercial  pursuits  or  any  other  kind  of  industry, 
provided  they  have  a  house  established  in  a  permanent  way,  even  though  invested 
with  the  character  of  consul. 

Art.  4.  Foreigners  in  transit  are  such  as  are  found  within  the  territory  of  the  Repub- 
lic and  are  not  comprised  within  the  definitions  of  the  preceding  article. 

Art.  5.  Resident  foreigners  are  subject  to  the  same  obligations  as  the  Venezuelans, 
both  as  to  their  persons  as  well  as  their  properties,  but  they  are  not  subject  to  military 
service  nor  to  the  payment  of  forced  and  extraordinary  war  contributions  in  case  of 
revolution  or  of  internal  armed  warfare. 

Art.  6.  Foreigners  domiciled  or  in  transit  must  not  mix  in  the  political  affairs 
of  the  Republic  nor  in  anything  relating  to  said  political  affairs.  To  this  end  they 
can  not — 

1.  Form  a  part  of  political  societies. 

2.  Edit  political  newspapers  or  write  about  the  interior  or  exterior  politics  of  the  country 
in  any  newspaper. 

3.  Fill  public  office  or  employment. 

4.  Take  arms  in  the  domestic  contentions  of  the  Republic. 

5.  Deliver  speeches  which  in  any  way  relate  to  the  politics  of  the  country. 
Art.  7.  Domiciled  foreigners  who  violate  any  of  the  provisions  established  in  article 

6,  lose  their  character  of  foreigners,  and  become  ipso  facto,  subjected  to  the  respon- 
sibilities, burdens,  and  obligations  which  might  t>e  occasioned  to  natives  through 
intestine  political  contingency. 

Art.  8.  If  in  contravention  of  the  express  prohibition  of  this  law  any  foreigner 
exercises  any  public  charge,  without  being  empowered  thereto  in  conformity  with 
section  22.  article  54  of  the  constitution,  his  acts  are  null,  and  the  person  elected  and 
the  functionary  who  nanies  him  are  jointly  responsible  for  the  same. 

Art.  9.  Foreigners  in  transit  who  violate  the  provisions  of  article  6  shall  be  immedi- 
ately expelled  from  the  territory  of  the  Republic. 

Art.  10.  The  presidents  of  the  States,  the  governor  of  the  federal  district,  and  the 
governors  of  the  federal  territories,  upon  becoming  aware  that  any  one  or  more  of  the 
domiciled  foreigners  residing  in  their  respective  jurisdictions  intermeddle  in  the 
political  affairs  of  the  Republic,  they  shall  bring  a  proper  legal  action  through  the 
ordinary  tribunals,  transmitting  the  proceedings  in  the  cases  to  the  Federal  Executive 
in  compliance  with  the  decree  to  be  passed  in  conformity  with  the  dispositions  con- 
tained in  article  7. 

Art.  11.  Neither  domiciled  foreigners  nor  those  in  transit  have  any  right  to  resort 
to  the  diplomatic  road,  except  when,  having  exhausted  all  legal  means,  before  the 
competent  authorities,  it  clearly  appears  that  there  has  been  a  denial  of  justice  or 
notorious  injustice  or  evident  violation  of  the  principles  of  international  law. 

Art.  12.  Foreigners  already,  or  to  be  hereafter  domiciled  and'  those  in  transit,  who 
are  not  invested  with  a  diplomatic  character,  shall  be  obliged  to  make  a  declaration, 
before  the  civil  authority  of  the  place  in  which  they  may  be,  that  they  submit  to  the 
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provisions  of  the  present  law  in  their  entirety,  and  to  those  of  the  "decree  of  the  12th 
of  February,  1873.  which  establishes  the  rules  for  the  indemnization  of  foreigners. 

All  foreigners  wno  omit  to  make  this  declaration  shall  be  expelled  from  the  country 
within  a  term  to  be  appointed  by  the  National  Executive. 

Abt.  13.  The  civil  authorities  before  whom  the  declaration  should  be  made  shall 
use  common  paper  therefor  and  shall  not  make  any  charge  whatsoever.    The  originals 
of  these  documents  shall  be  transmitted  to  the  minister  of  the  interior, 
fc*  Art.  14.  The  National  Executive  shall  not  issue  exequaturs  for  the  consular  or  vice- 
consular  service  to  persons  who  are  engaged  in  trade. 

Art.  15.  The  establishment  within  the  country  of  any  societies  of  any  kind  what- 
soever, who  do  not  fix  their  headquarters  or  domicile  therein,  is  definitely  pro- 
hibited. 

Art.  16.  Foreigners,  like  Venezuelans,  have  the  right  to  bring  claims  against  the 
nation*  for  indemnization  for  loss  or  damage  occasioned  them  in  time  of  war  by  the 
legally  constituted  civil  or  military  authorities,  provided  always  that  the  latter  were 
acting  in  their  political  character;  but  they  shall  be  able  to  make  these  claims  only 
by  the  proceedings  established  in  the  interior  legislation  in  purpose  of  proving  the  loss 
or  damage  suffered,  and  also  their  just  value. 

>|jtfART.  17.  Neither  foreigners  nor  Venezuelans  can  bring  any  claim  against  the  Gov- 
ernment of  Venezuela  for  loss  or  damage  occasioned  by  revolutionary  agents  or  armed 
bands  in  the  service  of  any  revolution,  but  they  shall  have  the  right  to  institute  per- 
sonal actions  against  the  authors  of  the  damage  for  the  loss  suffered. 

Art.  18.  The  provisions  of  this  law  are  without  prejudice  to  the  agreements  con- 
tained in  public  treaties. 

Art.  19.  The  presidents  of  the  States,  the  governor  of  the  federal  district,  and  the 
governors  of  the  federal  territories  shall  immediately  proceed  on  the  promulgation  of 
this  law  to  draw  up  a  list  of  foreigners  domiciled  within  the  territory  who  come  within 
their  respective  jurisdictions,  which  they  shall  duly  transmit  to  the  minister  of  exterior 
relations. 

Art.  20.  Foreigners  who  should  come  to  the  Republic  shall,  in  order  to  be  admitted 
within  its  territory,  be  under  the  obligation  of  presenting  before  the  principal  civil 
authority  of  the  place  where  they  entered  the  documents  which  prove  their  personal 
status  and  a  certificate  of  good  conduct  issued  by  the  authorities  at  their  last  place  of 
domicile,  which  documents  shall  be  in  due  legal  form. 

Art.  21.  The  National  Executive  shall  make  rules  and  regulations  for  the  working  of 
the  present  law. 

Art.  22.  The  Executive  decree  of  the  14th  of  February,  1873,  which  determines  the 
rights  and  duties  of  foreigners,  and  the  Executive  decree  of  the  30th  of  July,  1897,  which 
treats  of  the  interference  of  foreigners  in  the  electoral  affairs  of  the  country,  are  hereby 
repealed. 

Given  at  the  legislative  federal  palace,  in  Caracas,  this  11th  day  of  April,  1903 — Year 
92  of  the  independence  and  45  of  the  federation. 

J.  A.  Velutini,  President  of  the  Senate. 

Federal  palace,  in  Caracas,  this  16th  day  of  April,  1903— Year  92  of  the  independence 
and  45  of  tne  federation.    To  be  executed. 

Cipriaxo  Castro. 


Mr.  Hutchinson  to  Mr.  Hay* 

No.  360.]  American  Legation, 

Caracas,  November  20,  1904. 

Sir:  In  further  connection  with  my  No.  349,  of  October  29,  and 
my  No.  350,  of  November  5,  1904,  I  have  the  honor  to  inclose  copies 
of  letters  exchanged  between  Mr.  Robert  K.  Wright  and  the  managing 
director  of  the  New  York  and  Bermudez  Company  and  this  legation 
respecting  the  stoppage  of  the  former's  cipher  telegrams  to  his  com- 
pany by  the  Venezuelan  authorities. 

According  to  Mr.  Wright's  letter  of  the  12th  (cop}'  inclosed),  the 
two  telegrams  referred  to  in  my  previous  dispatches  have  not  yet 
been  allowed  to  pass,  one  having  been  delayed  since  the  28th  ultimo 
(about  three  weeks)  and  the  other  since  the  4th  instant  (about  two 
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weeks).  It  is  evident  from  Mr.  Wright's  letter  of  the  18th  that  the 
Venezuelan  authorities  do  not  intend  that  any  of  his  cipher  telegrams 
shall  pass  the  fiscal,  and  this  is  made  certain  by  the  answer  of  the 
minister  of  fomento  (copy  and  translation  inclosed)  to  Mr.  Wright's 
formal  protest  (copv  inclosed). 

The  minister  of  fomento,  Sefior  Arnaldo  Morales,  points  out  that 
the  name  of  the  sender  of  the  telegrams  in  auestion  was  not  satis- 
factorily given  to  the  fiscal  by  the  French  Cable  Company  and  that 
the  telegrams  were  in  cipher,  which  is  against  the  law,  only  diplo- 
matic ministers  having  a  legal  right  to  send  cipher  messages  without 
being  challenged.  The  minister's  dictum,  in  which  he  states  the 
company  has  not  vet  cleared  itself  from  the  charge  of  being  revolu- 
tionary, is  founded  on  hitherto  unknown  laws. 

The  company  has  sent  cipher  messages  for  several*  years  without 
having  been  challenged  until  the  present  time.  The  very  fact  that 
litigation  is  pending  between  this  Government  and  the  company  is 
sufficient  to  show  that  this  Government  is  capable  of  suppressing  all 
the  evidence  it  can  in  favor  of  the  company,  and  the  stoppage  of  the 
telegrams,  in  view  of  the  pending  litigation  and  without  a  fair  cause,, 
constitutes  a  denial  of  justice  and  rignt  of  a  very  grave  nature. 

In  accord  with  instructions  already  received  from  the  Department, 
this  legation  will  take  no  present  action  in  the  premises. 
g£»         I  have,  etc., 

Norman  Hutchinson. 


[Incloaure  to  No.  360.] 
Mr.  Wright  to  Mr.  Hutchinson. 

Caracas,  November  12, 1904. 

Sir:  I  beg  to  call  your  official  attention  to  the  following  facte: 

On  October  28, 1904, 1  addressed  a  cable  to  "  Wellow-Filadelfia, "  which  is  the  cable 
address  registered  in  Philadelphia  of  one  of  the  departments  of  this  company;  said 
cable  was  entirely  on  the  company's  business  and  related  to  the  litigation  now  in 
progress  here,  to  which  the  Venezuelan  Government  is  a  party,  and  was  in  answer  to  a 
cable  received  by  me  from  the*  company  on  October  27.  My  cable  was  accepted  by 
the  cable  company,  paid  for  by  me,  and  the  receipt  was  made  out  in  my  name;  my 
name  was  also  entered  on  the  stub  of  the  receipt  book  in  the  cable  office,  which  book 
is  always  subject  to  the  inspection  of  the  Venezuelan  authorities.  This  cable  was 
stopped  by  the  Venezuelan  Government  fiscal,  or  censor,  at  La  Guaira,  and  has  never 
been  sent.  The  only  reason  given  for  this  detention  is  that  when  the  cable  company 
was  asked  by  General  Valerino,  the  Government  director  of  telegraphs,  who  was  the 
sender  of  that  cable,  the  answer  given  him,  he  claims,  was  not  satisfactory.  Whether 
or  not  this  answer  was  satisfactory  is  a  matter  which  should  concern  only  the  cable 
company  and  the  director  of  telegraphs,  and  this  company's  business  should  not  be 
caused  to  suffer  by  any  alleged  error  or  mistake  of  the  cable  company. 

On  November  4,  1904,  I  addressed  another  cable  to  "Gyramanda-Filadelfia," 
which  is  another  registered  address  for  this  company  in  Philadelphia.  It  was  accepted 
by  the  cable  company  and  receipted  for,  as  was  done  with  the  previous  cable,  and 
numbered  24;  it  also  was  stopped  by  the  Venezuelan  Government  fiscal,  or  censor, 
at  La  Guaira,  and  has  not  yet  been  allowed  to  go  forward.  No  reason  whatever  has 
been  given  for  the  stoppage  of  this  cable. 

As  the  Venezuelan  Government  is  the  plaintiff  in  two  suits  against  this  company  in 
its  own  courts  here,  you  can  readily  see  tnat  if  it  possesses  and  exercises  the  power  to 
stop  or  interfere  with  the  means  of  communication  by  cable  or  otherwise  between  this 
office  and  the  headquarters  of  the  company  in  Philadelphia,  that  this  constitutes  a 
grave  denial  of  justice,  and  I  beg  that  you  will  call  the  attention  of  the  Venezuelan 
Government  to  the  above  abuse  of  power  and  international  right  and  request  that 
the  necessary  orders  be  given  to  allow  my  cable  to  be  sent  and  received  free  from 
all  detention. 
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Y  You  have  my  positive  assurance  that  no  cable  has  been  or  will  be  sent  by  me  except 
such  as  refer  to  the  legitimate  business  of  this  company;  and  while  we  might  be  willing, 
under  ordinary  circumstances,  to  disclose  to  the  Government  the  contents  of  our 
cables,  as  we  are  now  in  litigation  with  the  Government,  and  our  cables  relate  to 
said  litigation,  it  is  manifestly  impossible  to  do  so  at  present,  and  the  Government 
should  not  expect  it. 

I  am,  etc.,  Robert  K.  Wright. 

[Inclosure  to  No.  360.] 
Mr.  Wright  to  Mr.  Hutchinson. 

Caracas,  November  18,  1904. 

Dear  Sir:  I  have  the  honor  to  inclose  herewith  copy  of  protest  addressed  by  me 
to  the  minister  of  fomento,  together  with  his  reply  in  returning  the  same,  and  trans- 
lations of  both  papers. 

In  regard  to  tne  above  I  beg  Co  inform  you  that  this  company  has  been  sending  cables 
in  this  manner  for  several  years,  even  during  the  blockade  and  while  a  state  oi  actual 
war  existed,  without  interference  from  the  Venezuelan  Government;  and  I  have 
personally  been  sending  and  receiving  them  as  the  company's  representative  in  this 
manner  also  for  several  months  without  any  question. 

I  desire  also  to  state  that  there  can  be  nothing  doubtful  about  the  signatures  to  the 
two  cables  in  question,  as  this  company  is  a  large  user  of  the  cable  and  has  always 
sent  them  in  the  way  that  these  were  sent;  and  they  are  stopped  now  for  the  express 
purpose  of  preventing  any  quick  conference  with  my  superiors  in  Philadelphia, 
noping  thereby  to  prevent  our  making  any  headway  in  the  suit  brought  against  it, 
or,  in  case  we  translate  our  cables,  to  be  advised  beforehand  of  the  exact  nature  and 
value  of  our  defense. 

Under  these  circumstances,  it  appears  to  come  under  the  head  of  a  denial  of  justice, 
and  I  submit  the  matter  to  your  attention  and  to  that  of  the  Department  of  State, 
that  you  may  take  such  steps  as  may  be  deemed  advisable. 

I  am,  etc.,  Robert  K.  Wright. 

[Inclosure  to  No.  360— Translation.] 

Mr.  Morales  to  Mr.  Wright. 

Caracas,  November  16, 1904. 
Immediately  on  receipt  of  your  protest  at  this  Department,  I  addressed  mvBelf  to  the 
director-general  of  telegraphs,  who  reports  as  follows: 

"Caracas,  November  15,  1904 — 94  and  46. 
"Citizen  Minister  op  Fomento:  Referring  to  the  protest  made  by  Mr.  Wright,  of 
the  New  York  and  Bermudez  Company,  I  beg  to  report  as  follows:  On  October  28,  at 
7.40  p.  m.,  the  censor  in  La  Guaira  held  a  cablegram  addressed  '  Philadelphia — Wellow,' 
bearing  as  responsible  signature,  *  Wright,  manager  of  Bermudez  &  Co.'  As  there  is  not 
in  Caracas  any  mercantile  firm  under  the  name  of  'Bermudez  &  Co.'  a  rectification  was 
asked  for  through  the  censor's  making  him  inquire  whether  the  sender  was  some  func- 
tionary of  the  New  York  and  Bermudez  Company.  Said  censor  answered,  'I  am 
informed  by  the  clerk  that  it  is  a  functionary  of  the  Bermudez  Company,  of  which  Mr. 
Carner  is  a  representative.'  As  the  cablegram  was  a  doubtful  one,  1  send  it  for  consul- 
tation for  Doctor  Baldo  and  has  been  held  up  to  now.  The  4th  instant,  at  10.40  a.  m., 
another  cablegram,  No.  24,  from  Caracas,  addressed  Philadelphia,  for  'Giramand,'  also 
with  a  very  doubtful  signature,  came  for  consultation.  It  was  reported,  '  Responsible 
signature,  New  York  and  Bermudez  Company,'  by  the  cable  office  here.  The  cable 
office  in  Caracas,  on  being  asked  again  to  give  a  responsible  signature  clear  enough, 
said  that  it  could  not  give  any  further  information  about  cablegram  No.  24  from  Caracas 
for  Philadelphia  than  that  at  the  foot  of  the  message,  *  New  York  and  Bermudez  and 
Co.'  and  a  reason  for  which  said  message  was  also  held,  the  responsible  signature  not 
being  clear  enough.    God  and  Federation. 

"E.  Vicente  Valarino." 

Moreover  it  was  noted  that  the  messages  referred  to  were  mostly  written  in  code,  and 
it  is  a  law  universally  admitted  that  only  diplomatic  ministers  can  send  messages  in 
such  conditions  without  being  allowed  to  go  through  by  the  censor. 

What  has  been  done  in  the  case  of  a  representative  of  the  New  York  and  Bermudez 
Company  is  the  more  justified  by  the  fact  that  said  company  has  not  yet  justified  itself 
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from  the  charge  of  being  revolutionist  against  the  institutions'fandJGovernment  of 
Venezuela  which  has  caused  the  nation  serious  and  great  damages;  and  such  proceed 
ings  would  be  the  more  justified  if  the  above-mentioned  protest  involves  an  attempt 
made  by  said  company  to  defend  rights  which  it  can  not  establish  otherwise.  Where- 
fore it  is  resolved  not  to  accept  said  protest  and  to  return  it  with  the  present  resolution. 
God,  etc. 

Arnaldo  Morales. 


[Incloaure  to  No.  360— Translation.] 
Mr.  Wright  to  minister  offomento. 

Robert  K.  Wright,  an  American  citizen,  residing  in  this  capital,  acting  for  and  in 
behalf  of  the  Bermudez  Company,  of  which  I  am  the  managing  director  in  Venezuela, 
appears  before  you  and  with  the  greatest  respect  shows: 

That  on  October  28,  1904,  I  addressed  a  cable  to  "Wellow,"  Philadelphia,  which  is 
one  of  said  company's  registered  cable  addresses  in  Philadelphia,  which  cable  was 
accepted  by  the  French  Cable  Company,  and  a  receipt  for  the  payment  for  said  cable, 
duly  made  out  in  my  name  and  numbered  107  by  the  said  cable  company  was  given 
to  me.  Said  cable  was  stopped  by  the  Venezuelan  Government  fiscal,  or  censor,  at 
La  Guaira  and  has  never  been  forwarded. 

That  on  November  4,  1904,  I  addressed  a  cable  to  "Gyramand,"  Philadelphia, 
which  is  also  one  of  the  registered  cable  addresses  of  this  company  in  Philadelphia, 
which  cable  was  accepted  by  the  cable  company  and  paid  for,  and  a  receipt,  No.  24,  by 
said  company  made  out  in  my  name,  was  given  me.  This  cable  was  also  stopped  by 
the  Venezuelan  Government  fiscal  or  censor  at  La  Guaira  and  has  never  been  allowed 
to  go  forward  to  its  destination. 

With  the  greatest  respect  for  your  excellency  and  in  accordance  with  my  duties  as 
managing  director  of  the  New  York  and  Bermudez  Company,  I  present  in  the  name 
of  said  company  a  formal  protest  against  the  detention  of  the  above-mentioned  cables, 
which  relate  solely  to  the  business  of  this  company  in  relation  to  the  suits  now  pending 
before  the  courts  of  Venezuela,  and  respectfully  call  your  attention  to  the  fact  that 
under  the  circumstances  said  detention  constitutes  a  grave  denial  of  justice  and  right, 
and  has  caused  and  continues  to  cause  great  loss  and  damage  to  the  New  York  and  Ber- 
mudez Company. 

The  president  of  the  New  York  and  Bermudez  Company  has  directed  me  to  inform 
your  excellency  that  this  company  will  hold  the  Venezuelan  Government  responsible 
for  all  losses  and  damages  of  whatever  nature  and  kind  arising  from  the  above  acts  of 
detentions  and  from  any  other  similar  acts  that  may  be  committed  in  the  future. 

I  beg  that  your  excellency  will  give  the  necessary  orders  that  I  be  furnished  with 
certified  copies  in  duplicate  of  this  protest  and  that  all  my  cables  in  the  future  shall 
go  forth  without  detention,  hereby  certifying  that  no  cables  have  been  sent  by  me  in 
the  past  nor  will  be  sent  in  the  future  except  such  as  relate  exclusively  to  the  legitimate 
business  of  this  company. 

It  is  justice  that  I  ask  in  Caracas  this  12th  November,  1904. 

Robert  K.  Wright. 


The  Secretary  of  State  to  OliargS  Hutchinson. 

« 

[Telegram.] 

Department  of  State, 

Washington,  November  21, 1904. 
You  will  immediately  use  your  strenuous  good  offices  with  the 
Venezuelan  Government  to  speed  the  prompt,  impartial,  and  final 
trial  and  decision  of  the  asphalt  case. 

Hay. 
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Mr.  Hutchinson  to  Mr.  Hay. 

American  Legation, 

Caracas,  November  %4,  1904* 
Sir:  I  have  the  honor  to  confirm  the  following  telegram,  sent  by 
the  manager  of  the  New  York  and  Bermudez  Company  here  to  his 
superiors  at  Philadelphia,  through  the  medium  of  the  legation  and 
Department,  because  of  the  fact  tnat  this  Government  is  stopping  the 
company's  cables  sent  in  the  ordinary  way : 

Inform  asphalt  company  agent  was  sent  Guanoco  (company's  code  word  used)  to 
collect  testimony;  was  arrested  and  expelled  by  the  agent  of  the  attorney-general. 
Lawyer  Pinango  (company's  code  word  used)  was  threatened  with  death.  It  is  impos- 
sible to  obtain  impartial  trial.    (Signed)  Wright. 

HUTCHIN80N. 

This  cable  will  be  paid  here  by  the  company's  manager,  at  whose 
request  it  was  sent. 

I  have,  etc.,  Norman  Hutchinson. 


The  Acting  Secretary  of  State  to  Charge  Hutchinson. 

[Telegram.] 

Department  of  State, 
Washington,  November  26,  1904. 
Department's  request  to  the  Venezuelan  Government  to  instruct 
its  attorney-general  to  move  the  court  to  discharge  the  receiver  is 
consistent  with  and  stands  with  the  Department's  request  for  prompt 
and  impartial  trial  and  decision. 

Loomis. 


Mr.  Hutchinson  to  Mr.  Hay. 

[Telegram.] 

Caracas,  November  26,  1904—2.30.  p.  m. 
Followed  instructions,  and  Venezuelan  minister  for  foreign  affairs  is 
giving  out  notice  that  the  Department  of  State  has  given  in  to  the 
Venezuelan  Government  and  has  abandoned  the  request  for  the 
removal  of  the  receiver.  I  told  him  we  still  reserved  the  point  if 
necessary.  Have  done  all  in  my  power  verbally.  Have  but  little 
faith  in  procuring  absolutely  impartial  trial,  owing  to  the  President's 
inclinations.     Full  particulars  by  mail. 

Hutchinson. 


Mr.  Hutchinson  to  Mr.  Hay. 

No.  368.]  American  Legation, 

Caracas,  November  26,  1904. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  the  Department's  cipher  tele- 
gram of  the  22d  instant  instructing  me  as  follows: 

"You  will  immediately  use  your  strenuous  good  offices  with  the  Venezuelan  Govern- 
ment to  speed  the  prompt,  impartial,  and  final  trial  and  decision  of  the  asphalt  case. 

In  accord  with  the  above  instruction,  I  have  the  honor  to  report  that  I  made  an 
appointment  with  Sefior  Sanabria,  minister  of  foreign  relations,  to  receive  me  at  the 
ministry  on  the  morning  of  the  23d  instant  at  9.15  o'clock. 
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I  passed  three  hours  with  him,  in  a  perfect  atmosphere  of  cordiality,  during  which 
time  we  discussed  the  principal  questions  before  us,  "the  prompt,  impartial,  and  final 
trial  and  decision  of  the  asphalt  case." 

In  substance,  I  said  I  had  received  further  instructions  from  the  Government  of  the 
United  States,  in  relation  to  the  New  York  and  Bermudez  Company's  Case.  That  my 
Government  dropped  for  the  present  the  discussion  on  the  removal  of  the  order  of 
sequestration,  but  reserved  the  point  if  necessary  for  the  future.  The  Government  of 
the  United  States  now  urged  the  Government  of  Venezuela  to  use  its  good  offices  in 
speeding  a  prompt,  impartial,  and  final  trial  and  decision  in  the  courts.  I  asked  if 
His  Excellency 's  Government  could  not  do  something  to  bring  about  a  prompt  decision; 
and,  that  he  must  see  that  everyday  that  passed  meant  a  great  loss  to  the  company  in  its 
interest.  I  asked  if  he  could  give  me  any  idea  when  the  final  decision  might  be 
expected. 

Senor  Sanabria  replied  that  his  Government  could  not  interfere  or  make  suggestions 
to  the  court  in  this  respect,  just  as  before,  in  the  case  of  the  removal  of  the  order  of 
sequestration,  his  Government  could  not  influence  the  courts,  which  had  their  proper 
functions  and  were  carrying  them  out  in  accord  with  the  strict  letter  of  the  law,  and 
as  expeditously  as  possible.  He  said  he  could  not  speak  to  any  of  the  judges,  but  he 
would  approach  the  attorney -genera]  of  the  nation  and  explain  to  him  that  the  Vene- 
zuelan Government  was  anxious  and  deemed  it  to  its  interest  to  have  a  prompt, 
impartial,  and  final  decision  of  the  case,  and  that  he  would  ask  the  attorney-general 
to  say,  so  near  as  possible,  by  what  date  the  desired  result  might  be  expected.  Senor 
Sanabria  said  further  that  of  course  the  gathering  of  testimony  and  presentation  of  it 
must  be  considered  and  that  the  courts  could  not  deny  the  parties  asking  for  such 
time  and  postponements  as  the  law  allows. 

I  then  took  up  the  subject  of  impartiality,  without  naming  it  to  him  as  such.  I 
mentioned  the  fact  that  the  president  of  the  federal  and  cassation  court,  where  the 
final  decision  would  be  rendered,  was  Senor  Jose  Arnal,  and  that  (1)  Sefior  Arnal  had 
originally  made  the  order  for  the  sequestration  of  the  company's  property;  that  (2) 
Senor  Arnal  had  confirmed  his  order  afterwards  as  judge  of  first  instance;  and  that, 
finally  (3),  Senor  Arnal  would  have  to  render  his  decision  again  at  the  appeal,  as 
president  of  the  court. 

Senor  Sanabria  replied  that  Senor  Arnal  was  a  man  of  the  highest  character  and 
reputation  and  perfectly  fair  and  just.  He  said  the  President,  one  day,  in  his  pres- 
ence, had  brought  up  the  subject  of  the  New  York  and  Bermudez  Company  to  the 
judge,  but  that  the  judge  replied  to  the  President:  "  You  must  know,  your  excellency, 
that  I  must  not  talk  about  such  questions,' '  and  the  President  agreed. 

(Senor  Arnal  is  president  of  the  Caracas  organization  which  is  booming  General 
Castro  for  the  next  presidential  term,  1905-1911.) 

I  then  mentioned  Judge  Carlos  Leon,  saying  that  I  understood  he  was  Mr.  Carner's 
attorney  and  that  he  was  formerly  attorney  for  the  New  York  and  Bermudez  Company, 
and  that  he  had  a  seat  in  the  federal  and  cassation  court. 

The  minister  replied  that  he  did  not  know,  and  did  not  believe  that  Judge  Leon 
was  the  receiver's  attorney,  but  he  would  make  inquiries.  He  added  that  Judge  Leon 
having  been  attorney  for  the  company,  he  would  be  better  able  to  render  an  able 
opinion. 

I  then  pointed  out  to  him  that  Judge  Paul,  vice-president  of  the  federal  and  cassa- 
tion court,  had  resigned  his  seat  in  the  present  case,  because  he  had  been  a  judge  in 
the  ''Felicidad  case,"  which  was  decided  in  favor  of  the  company  some  years  ago. 

The  minister  aptly  replied  that  if  any  judge  was  not  justly  acceptable  to  the  parties 
to  the  suit  that  there  were  legal  means  for  having  him  changed.  This  I  agreed  to  at 
once  as  being  right  and  proper,  but  I  very  much  doubt  if  a  change  of  judges  would  be 
of  any  benefit  to  the  company's  cause,  and  it  is  quite  certain  that  the  final  decision 
will  be  against  the  company  and  that  it  will  fail  to  be  impartial  unless  the  company 
has  every  opportunity  to  obtain  and  present  its  evidence. 

The  question  of  the  stoppage  of  the  company's  cables  was  then  brought  up,  and  I 
told  the  minister  that  in  addition  to  Captain  Wright's  two  cables  having  been  stopped 
by  the  Venezuelan  authorities,  one  of  November  5  from  the  company  had  been  stopped, 
and  that  this  state  of  affairs  prevented  the  company's  properly  preparing  its  defense. 

He  said  he  agreed  that  it  was  prejudicial,  but  that  the  company haa  sent  cipher 
cables  from  here  signed  "  Bermudez  and  Company,"  which  was  not  a  proper  identifica- 
tion. If  the  cables  had  been  signed  "  Robert  K.  Wright "  or  the  real  name  of  the  com- 
pany they  would  have  been  transmitted.  "Bermudez  and  Company"  was  not  the 
name  of  any  registered  company  in  Venezuela.  As  regarded  the  stoppage  of  the  cable 
from  the  company  at  Philadelphia  to  its  manager  here  he  felt  otherwise  inclined,  and 
believed  that  it  was  wrong  to  stop  that,  and  he  would  make  inquiries  about  the  matter. 
30568— S.  Doc.  413,  60-1 31 
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I  then  brought  up  the  question  of  the  commission  which  the  court  is  sending  to  eet 
evidence  as  to  whether  the  company  ha?  canalized  the  rivers  or  not.  I  asked  if  the 
commission  had  yet  left  Caracas,  or  when  it  would  probably  leave,  and  how  long  he 
thought  it  would  take  for  them  to  conclude  their  report. 

He  aid  he  would  inquire  of  the  attorney-general  and  let  me  know  everything 
possible  in  relation  thereto. 

»-  I  then  reported  to  him  and  showed  tt>  him  a  copy  of  an  affidavit  copy  inclosed' 
which  states  that  one  Scott  went  to  Guanoco.  in  the  employ  of  the  company  to  obtain 
testimony  for  the  company's  case,  and  that  he  was  not  allowed  to  get  testimony  nor  to 
remain,  and  that  his  life  was  threatened  if  he  returned. 

Senor  Sanabria  szr.iled  incredulously  at  this,  and  said  there  was  sufficient  proof  on 
the  Government's  side  to  show  that  many  of  these  affidavits  were  mere  perjuries.  The 
same  men  who  have  sworn  to  affidavits  in  favor  of  the  company  have  since  sworn  to 
affidavits,  stating  they  were  forced  dure*  or  bribed  to  make  affidavits  in  favor  of  the 
company.  These  contradictory  affidavit*  were  sworn  to  in  Trinidad,  where  the  Ven- 
ezuelan "Government  could  not  have  used  influence. 

I  concluded,  by  remarking  to  the  minister.  Mr.  Carner.  the  receiver  had  shipped,  up 
to  the  present.  5.400  tons  of  Bermudez  asphalt  to  New  York,  consigned  to  tie  Pan- 
American  Company,  of  which  he  is  the  president. 

This  information  I  got  from  Captain  Wright  and  gave  without  comment. 

Senor  Sanabria  made  a  note  of  this  inf  n&ation.  and  then  concluded  by  telling  me 
that  the  New  York  and  Bermudez  (\«nipany  had  shipped  very  little  asphalt  from 
Venezuela  and  had  consequently  paii  this  Government  very  little  in  export  dues: 
but  that,  on  the  other  hand,  the  company  had  shipped  an  enormous  quantity  of  asphalt 
from  Trinidad,  calling  it  Bermudez  a*phah.  and  i  :r  the  reason  that  in  Trinidad  it  must 
pay  a  duty  whether  any  asphalt  is  shipped  or  nvt.  -while  in  Venezuela  it  only  has  t •■ 
pav  duty  when  asphalt  is  actually  shipped. 

t>ur  rirst  conference  up.-n  the  above  quest.1  -^s  here  ended,  the  minister  again  prom- 
ising :  .•?  t  >  »i  all  possible  to  speed  the  trial,  and  I  a£ain  reiterating  the  desire  of  my 
Government  to  witness  the  rinal  decisi-:*n  of  the  case  i&  the  courts. 

Our  second  conference  t«>/t  place  on  Friday  afternoon,  the  minister  having  called 
me  up  on  the  telephone  in  the  i^-:  minz.  iivi:ii.£  -  e  t>  o:  ir.e  to  the  ~  inistry  at"  3  p.  m. 

5en-:r  Sanabria  infx-r^ied  ~.e  that  sir.-?*-  *?eir„£  n.e  on  Wedaesdav  he  had  i^et  and 
talked  with  the  a;t<.n:ey-se-erai  ■-*  *he  Rep -t  lie.  and  h^»i  alf»  l»ked  up  the  natter 
of  the  st'i-pp&ee  A  the  »:v:i-pa::yr  caM-rj.  ai-i  further  questions. 

As  regarded  the  arh-iavv:  :  ;":»  ■  :..piL.Y?  a^er.:.  >«:•;!.  a  copy  of  which  I  had 
shown  hi-:,  he  s*ii  i\  was  ail  a  ;:e.  "..-*:  So.:;  hai  £--r.e  ;.;•  Guas.-o-  with  the  com- 
pany* lawyer.  I>xtor  Pinanir..  a:;i  :":-*:  :he  iatier  r.ai  wrmeii  a  le;;er  t...  iK^i.r 
Fence  at  Guar.  o.-.  the  a::-  r:.ey-£e:>?rar?  iee^;.  sayi:^  "hat  he  had  been  well  and 
properly  treated.  I>:<;.>r  Pisan^-  are:::  brf.re  ;:.e  ;e:e  civil  wi:h  Dxt-.T  Pvuce  ani 
swore  t".«  hi*  signature  on  the  letter  ir;  que*;:-  n.  A*  for  .So:;:.  I* -ei.  r  Ponce  had 
asked  hi:::  if  he  had  any  papers  V-  sh:w  :hat  he  came  as  the  c.-=.pany*«  agent  and 
n  :-t  to  stir  up  trouble,  and  So.  ;t  was  .ma  Me  to  pr.d  uoe  any  i .-:  unien .  Ifx*.  f  Pinango 
is  an  old  friend  of  I>>ctor  Ponce. 

The  minister  mentimed.  iurther.  ;ha:  :ne  Banie:;.  a:.i  he  believed  Scott  as 
well,  were  leaking  trips  to  Guaa.o*  wh-.-z.ever  Mr  ■  amor.  ::.e  receiver,  went  away, 
and  ;ha;  they  went  mere  for  the  purp  •=♦?  :  i-  iu\i-g  :he  r.egr:«#  :.-  give  false  testi- 
mony and  -../quit  work,  offering  the:.   t-e:t*r  wa^vs  :£  Trini-iad. 

As  r»-jrari"»i  ;hv  p:«*i:i.-r.  f  Ju  '.£■  I.*  :..  :ha;  ;■•:  ij-  ha.i  *«>r.  rv>:.:Iy  rv*isnrd  his 
sea:  ir.  ;h-  ••  un.  so  tha:  he  w.uki  r.  :  •-  ■  r.-    :  :h~  ;u  i*:-*    r.":hv  a;-;Ai] 

In  r-^ari  ;•>  ;he  depanure  \  f  ;he  •  •  :„:;.:•*:  r.  :  -xr-r#  ".  r- ■;•■  r:  r.  :f.-  :  -arializati'iD. 
the  :::ir.-^:er  siii  thev  had  ••-vr.  *-=av  :  *i.-  W  :•  -. 
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settlement  of  the  case.    The  attorney-general  had  replied  that  the  case  would  be  con- 
cluded with  all  expedition,  and  that  the  only  possibility  of  delay  was  that  the  com- 
pany would  be  the  cause  of  it.    He  recommenaed  that  I  should  advise  the  company 
to  have  everything  on  its  side  in  readiness. 
[.  This  ended  the  second  conference. 

*»  What  strikes  me  as  certain  is  that  Sefior  Sanabria  has  a  very  bad  opinion  of  the  com- 
pany and  its  methods,  and,  in  fact,  he  has  said  as  much  to  me. 

In  drawing  this  dispatch  to  a  close,  I  wish  to  say  that  the  Department's  last  instruc- 
tions, taken  alone,  make  it  appear  that  the  request  for  the  removal  of  the  receiver  has 
been  abandoned  and  the  consequence  would  be  a  boast  on  the  part  of  General  Castro 
that  he  had  won  a  diplomatic  victory.  I  felt  it  my  duty,  without  actual  instructions, 
to  impress  the  minister  with  the  fact  that  my  Government  did  not  drop  its  previous 
request,  but  only  temporarily  drop  discussion  of  it.  However,  I  could  see  that  it  was 
difficult  to  impress  the  minister  with  this  view.  The  position  taken  by  the  Depart- 
ment against  the  sequestration  is  so  strong  and  unassailable  that  the  mere  fact  of  not 
pressing  its  request  in  that  direction  continuously  and  to  the  end  comes  as  a  relief  to  the 
Venezuelan  Government,  and  it  is  overanxious  to  believe  that  the  Government  of  the 
United  States  has  conceded  a  point. 

I  may  telegraph  the  Department  for  further  instructions. 
I  have,  etc., 

Norman  Hutchinson. 


[Inclosure  to  No.  368.] 

I,  Philip  Scott,  a  British  subject,  make  oath  and  say  as  follows: 

I  have  been  employed  by  the  New  York  and  Bermudez  Company  for  the  last  three 
years  as  timekeeper.  I  left  Port  of  Spain  on  the  21st  of  October  for  Guanoco,  and  I 
am  authorized  by  F.  R.  Bartlett,  superintendent  of  the  New  York  and  Bermudez 
Company,  to  represent  the  company  in  his  absence. 

I  arrived  in  Guanoco  on  the  night  of  the  29th  of  October,  and  on  my  arrival  was  told 
by  a  number  of  friends  that  I  was  expected  and  that  there  was  an  order  out  for  my 
arrest.  I  paid  no  attention  to  this,  but  proceeded  to  a  house  rented  by  the  company 
off  the  company's  property.  On  the  morning  of  the  30th  I  sent  my  respects  to  Doctor 
Ponce,  who  1  knew  wnen  he  was  employed  by  the  company  and  who  is  at  present  the 
representative  of  the  attorney-general  of  Venezuela,  out  my  card  reached  Doctor 
Ponce  on  his  way  down  to  see  me.  He  asked  me  what  I  was  doing  there,  and  told  me 
that  he  had  ordered  the  civil  authorities  there  to  bring  me  to  him  and  that  in  case  I 
refused  to  arrest  me.  On  the  afternoon  of  the  same  day  Doctor  Ponce  paid  me  another 
visit  and  asked  me  to  go  with  him  to  the  house  of  the  jefe  civil,  which  I  did.  On  my 
arrival  there  I  waited  in  a  room  outside  while  Doctor  Ponce  had  a  lengthy  conversation 
with  the  jefe  civil.  When  Doctor  Ponce  came  out  he  began  a  very  angry  conversation 
with  me.  He  said  I  was  a  bad  element  in  Guanoco,  and  that  I  had  come  over  to  make 
trouble  among  the  workmen  and  the  Government  was  holding  that  property  and  that 
I  must  respect  it;  that  I  was  not  an  official  of  the  company  and  that  I  was  one  too 
many  in  Guanoco. 

Moreover,  that  all  the  witnesses  that  had  been  cited  by  the  company  were  his  men 
and  would  do  as  ho  wanted  them,  and  that  it  was  his  intention  to  make  me  a  prisoner 
and  send  me  to  Carupano  or  Maturin.  Doctor  Ponce  left  and  I  remained  a  prisoner. 
At  8  o'clock  that  night  Doctor  Ponce  returned,  and  with  the  jefe  civil  and  six  armed 
men  I  was  taken  down  to  the  house  at  Sisto  Gil,  who  lives  on  the  banks  of  the  Guanoco 
River  and  keeps  curaiaras  (small  canoes).  At  Sisto's  house  I  asked  for  my  baggage 
and  two  soldiers  were  sent  for  it.  While  we  were  waiting  Doctor  Ponce  talked  con- 
siderably. He  told  me  that  a  Mauser  bullet  from  one  of  the  soldier's  guns  was  liable 
to  escape,  and  of  course  my  family  could  put  in  a  claim,  but  it  would  then  be  all  too 
late.  Also  that  he  was  prepared  to  do  the  same  with  Doctor  Pinango,  our  attorney, 
if  Pinango  did  not  do  as  he  wished  him  to,  and  he  would  make  him  a  prisoner.  He 
called  me  a  "Jodedor  Carajo."  I  wanted  to  make  a  protest  to  the  jefe  civil,  but  it 
was  denied  me.  I  further  asked  for  a  written  order  of  my  banishment,  but  this  was 
refused.  I  first  went  to  Carlo  Colorado  and  from  there  to  Trinidad,  where  I  arrived 
on  the  6th  of  November.  I  must  add  that  the  accusations  of  Doctor  Ponce  are  false, 
and  that  I  went  to  Guanoco  because  I  was  ordered  to  do  so  and  to  get  information  for 
the  company.  I  had  about  three  weeks  previously  been  ordered  off  the  company's 
property  by  the  military  authorities  there  and  have  not  been  on  the  property  since. 

Philip  Scott. 

Sworn  at  No.  32  St.  Vincent  street,  Port  of  Spain,  in  the  island  of  Trinidad,  this  8th 
day  of  November.  A.  D.  1904,  before  me, 
[Notarial  seal.]  Vincent  Leon  Wehekind, 

NoV«r^  YajXAKr.^ 
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Mr.  Hutchinson  to  Mr.  Hay. 

No.  367.]  American  Legation, 

Caracas,  November  26,  1904. 
Sir:  I  have  the  honor  to  confirm  my  telegram  of  this  date,  reading 
as  follows : 

Followed  instructions,  and  Venezuelan  minister  for  foreign  affairs  is  giving  oat 
notice  that  the  Department  of  State  has  given  in  to  the  Venezuelan  Government, 
and  has  abandoned  the  request  for  the  removal  of  the  receiver.  I  told  him  we  still 
reserved  the  point  if  necessary.  Have  done  all  in  my  power,  verbally.  Have  but 
little  faith  in  procuring  absolutely  impartial  trial,  owing  to  the  President's  inclina- 
tions    Full  particulars  by  mail. 

HUTCHIN80N. 

The  above  is  a  reply  to  the  Department's  cable  of  the  22d  instant. 
I  have,  etc., 

Norman  Hutchinson. 


Mr.  Hutchinson  to  Mr.  Hay. 

No.  369.]  American  Legation, 

Caracas,  November  27,  1904- 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  the  Depart- 
ment's cipher  message  of  yesterday,  which  arrived  at  half  past  7, 
and  read  as  follows : 

Department's  request  to  Venezuelan  Government  to  instruct  its  attorney-general 
to  move  the  court  to  discharge  the  receiver  is  consistent  with  and  stands  with  Depart- 
ment's request  for  prompt  and  impartial  trial  and  decision. 

Looms. 

The  above  was  a  reply  to  my  telegram,  sent  yesterday  morning, 
in  which  I  told  the  Department  that  a  report  was  circulating  here 
that  the  United  States  Government  had  abandoned  its  request  for 
the  removal  of  the  receiver  of  the  New  York  and  Bermudez  Com- 
pany's property. 

Immediately  upon  receiving  the  Department's  reply  I  sent  a  note 
to  the  minister  of  foreign  relations  (copy  inclosed)  which  puts  on 
record  that  the  above-named  request  has  not  been  abandoned.  This  is 
the  only  note  I  have  written  in  connection  with  the  Department's  recent 
telegraphic  instructions,  because  I  was  afraid  of  making  some  error 
without  a  fuller  explanation  of  the  Department's  views. 
I  have,  etc., 

Norman  Hutchinson. 


[Inclosnre  with  No.  380.] 
Mr,  Hutchinson  to  the  Minister. 

American  Legation, 

Caracas,  November  26,  1904. 
Mr.  Minister:  It  has  come  to  my  knowledge  that  there  is  a  report  current,  as  hav- 
ing come  from  the  Venezuelan  Government,  that  the  Government  of  the  United 
States  has  abandoned  its  request  for  the  removal  of  the  "receiver"  of  the  New  York 
and  Bermudez  Company's  property. 

I  beg  to  call  your  excellency's  attention  to  the  fact  that  I  expressly  told  your  excel- 
lency that  the  Government  of  the  United  States  did  not  do  more  than  drop  the  dis- 
cussion of  its  argument  in  this  respect  for  the  moment,  reserving  the  privilege  to 
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press  its  request  further,  if  necessary.    The  request  of  the  Government  of  the  United 
States  to  the  Venezuelan  Government  to  instruct  its  attorney-general  to  move  the 
court  to  discharge  the  "receiver"  is  consistent  with  and  stands  with  the  United 
States  Government's  request  for  a  prompt  and  impartial  trial. 
I  gladly  avail,  etc., 

Norman  Hutchinson. 


Mr.  Hay  to  Mr.  Hutchinson. 

[Telegram.] 

Washington,  November  29,  1904. 
It  is  represented  that  Albert  Felix  Jaurett,  an  American  citizen, 
expelled  from  Venezuela  by  Executive  decree.  The  expulsion 
appears  to  be  contrary  to  Venezuelan  constitution  and  international 
law.  Further  represented  that  Mr.  Jaurett  has  been  damaged  in 
person  and  property  the  sum  of  $25,000.  Advise  Venezuelan  Gov- 
ernment that  if  facts  are  substantially  as  represented,  the  United 
States  Government  will  expect  prompt  payment  of  full  indemnity. 

Hay. 


The  Secretary  of  State  to  Charge  Hutchinson. 

No.  227.]  Department  of  State, 

Washington,  December  1,  190  J^. 
Sir:  Confirming  the  Department's  telegram  of  the  29th  ultimo,  I 
have  to  say  that  Mr.  Albert  Felix  Jaurett,  an  American  citizen  since 
August  6,  1894,  represents  to  the  Department  that  he  was,  on  Sun- 
day morning,  November  13,  1904,  expelled  from  Venezuela  by  Exec- 
utive decree,  a  printed  copy  of  which  is  filed  with  the  Department. 
By  the  terms  of  this  decree  he  was  expelled  by  the  Executive  in 
pursuance  of  clause  22  of  article  80  of  the  constitution  of  Venezuela. 
The  decree  assigns  no  specific  reason  for  the  expulsion  and  upon  its 
face  appears  to  be  wholly  arbitrary,  as  it  is  clearly  unauthorized  by 
the  mentioned  article  of  the  constitution  under  which  the  decree  of 
expulsion  purports  to  have  been  passed.  Mr.  Jaurett  represents  that 
he  has  lived  in  Venezuela  since  March,  1896,  till  November  14,  1904, 
when  he  left  Venezuela  in  obedience  to  the  command  of  the  said 
decree  on  the  vague,  intangible  ground  that  he  was  notoriously 
prejudicial  to  the  public  onjer.  He  represents  that  during  the  entire 
period  of  his  residence  in  Venezuela  he  was  involved  in  no  litigation 
of  any  kind,  nor  in  any  dispute  or  controversy  with  the  authorities; 
that  he  never  intermeddled  in  Venezuelan  politics,  and  that  he  at 
all  times  yielded  loyal  obedience  to  the  laws  and  authorities  of  Vene- 
zuela. He  further  represents  that  he  founded  the  Venezuelan  Herald 
at  Caracas  in  1896;  that  it  was  a  valuable  property;  that  he  pub- 
lished and  managed  the  business  of  the  newspaper  in  his  own  person, 
and  that  the  suspension  of  the  publication  was  involved  in  and  fol- 
lowed his  own  expulsion;  that  ne  was  also  engaged  in  other  valu- 
able businesses,  as  agent  of  the  Associated  Press,  as  representative 
of  the  Reuter  Telegram  Company,  and  as  agent  of  the  committee 
of  foreign  bondholders,  all  of  which  businesses,  as  well  as  other  val- 
uable business  employments,  have  been  lost  to  him  by  reason  of 
his  expulsion;  that  on  Sunday  morning,  November  13,  1904,  a 
Venezuelan  official  called  and  asked  him  to  go  and  see  the  governor; 
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that  he  accordingly  went  in  company  with  the  American  charg6,  and 
thereupon  the  governor  ordered  nim  to  leave  the  country  in  twentv- 
four  hours;  that  he,  Jaurett,  represented  to  the  governor  that  ne 
could  not  on  Sunday  withdraw  his  money  from  the  bank  nor  collect 
his  bills  and  pay  his  debts,  and  in  response  thereto  the  governor 
informed  him  that  there  was  no  explanation  to  be  given  and  that 
he,  Jaurett,  must  leave  the  country;  that  accordingly,  at  half-past  7 
o'clock  next  morning  he  was  compelled  to  leave  Venezuela,  abandon- 
ing his  house  and  its  valuable  contents  and  all  of  liis  other  interests 
and  businesses,  and  was  compelled  to  sell  certain  securities  which 
he  held  at  a  large  sacrifice,  his  loss  thereon  approximating  $4,000, 
and  that  by  his  other  losses,  growing  out  of  his  expulsion  and  the 
suspension  of  his  newspaper  and  from  the  loss  of  his  valuable  emplov- 
ments,  and  by  the  indignity  inflicted  upon  him  as  a  citizen  or  tne 
United  States,  and  the  violation  of  his  personal  rights  and  liberties, 
he  has  been  damaged  in  the  sum  of  $25,000. 

As  the  matter  is  represented  to  the  Department,  Mr.  Jaurett 
appears  to  have  a  just  claim  for  indemnity  against  Venezeula.  You 
will  accordingly  present  the  claim  to  the  minister  for  foreign  affairs 
and  say  that  if  the  facts  are  substantially  as  represented,  the  Gov- 
ernment of  the  United  States  expects  from  the  Government  of  Vene- 
zuela the  prompt  and  full  indemnification  of  Mr.  Jaurett  for  the 
the  wrongs  and  injuries  which  he  has  sustained  from  the  arbitrary 
and  illegal  action  of  its  executive  authority. 

I  am,  etc.,  John  Hay. 

The  Secretary  of  State  to  Charge  Hutchinson. 

[Telegram.] 

Department  of  State, 
Washington,  December  2,  1904. 
Referring  to  my  telegram  of  November  29,  you  will  say  to  Vene- 
zuelan Government  that  the  Government  of  the  United  States,  being 
fully  informed  as  to  facts  in  expulsion  case  (Jaurett),  expects  im- 
mediate action  to  be  taken  in  way  of  making  expected  reparation. 

Hay. 


Mr.  Hutchinson  to  Mr.  Hay. 

[Telegram.] 

Caracas,  December  5,  1904. 

Yours  of  the  2d  transmitted  to  Venezuelan  minister  for  foreign 
affairs. 

Newspaper  says  Jaurett  expelled  from  France,  absconded  from 
Mexico. 


Mr.  Hutchinson  to  Mr.  Hay. 

(Telegram.] 

Caracas,  December  7,  1904. 
By   Venezuelan    minister   for   foreign    affairs    note   of   yesterday 
president  of  Venezuela  replies  Jaurett  lived  here  as  a  French  citizen, 
taking  part  in  political  questions,  and  in  accordance  with  international 
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law  lost  the  right  of  diplomatic  protection  of  France  or  the  United 
States.  His  conduct  and  doings  were  contrary  to  Article  VI  of  the 
law  of  foreigners,  and  made  Article  VII  applicable.  Referring  to 
indemnity  Venezuela  has  grounds  for  claiming  it,  not  Jaurett. 
Venezuela  has  a  right  to  bring  claims  for  many  thousand  dollars 
because  of  the  prejudice  caused  by  his  false  and  alarming  reports  to 
European  and  American  papers. 


The  Secretary  of  State  to  Charge  Hutchinson. 

[Telegram.] 

Department  of  State, 

Washington,  December  £,  1904. 
Answer  of  minister  for  foreign  affairs  entirely  unsatisfactory  in 
point  of  fact,  and,  for  want  of  justification  in  fact  of  answer  of  Vene- 
zuelan Government  you  will  press  for  immediate  payment  of  indem- 
nity.    [Jaurett  case.] 

Hay: 


The  Secretary  of  State  to  Charge  Hutchinson. 

No.  228.]  Department  of  State, 

Washington j  December  9, 190 4. 

Sir:  I  have  to  acknowledge  the  receipt  of  your  telegram  of  the  7th 
instant,  confirmed  herewith,  conveying  the  reply  made  by  the  Vene- 
zuelan minister  of  foreign  affairs  in  regard  to  the  expulsion  of  Mr. 
Jaurett,  and  to  confirm  the  Department's  telegram  of  yesterday's 
date  in  reply: 

Caracas,  December  7,  1904. 
Secretary  of  State, 

Washington: 

By  Venezuelan  minister  for  foreign  affairs'  note  of  yesterday  President  of  Vene- 
zuela replies  Jaurett  lived  here  as  a  French  citizen,  taking  part  in  political  questions, 
and  in  accordance  with  international  law  lost  the  right  01  diplomatic  protection  of 
France  or  the  United  States.  His  conduct  and  doings  were  contrary  to  Article  VI  of 
the  law  of  foreigners  and  made  Article  VII  applicable.  Referring  to  indemnity, 
Venezuela  has  grounds  for  claiming  it,  not  Jaurett.  Venezuela  has  a  right  to  brine 
claims  for  many  thousand  dollars  because  of  the  prejudice  caused  by  his  false  ana 
alarming  reports  to  European  and  American  papers. 
J*;  Hutchinson. 

Washington,  December  8,  1904. 
Hutchinson, 
f"  ^Charge,  Caracas: 

^Answer  of  minister  for  foreign  affairs  entirely  unsatisfactory  in  point  of  fact,  and  for 
want  of  justification  in  fact  of  answer  of  Venezuelan  Government  you  will  press  for 
immediate  payment  of  indemnity  .'j 

Hay. 

The  Department  is  surprised  at  the  statement  made  by  the  Vene- 
zuelan minister  of  foreign  affairs,  as  it  has  abundant  evidence  as  to 
the  American  citizenship  of  Mr.  Jaurett  and  has  excellent  ground  for 
believing  that  he  did  not  participate  in  the  politics  of  the  country. 
On  the  contrary,  it  is  a  matter  of  common  knowledge  that  he  rendered 
very  valuable  service  to  Venezuela  during  the  period  of  the  blockade 
and  that  he  has  done  much  to  call  attention  of  foreign  investors  to 
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its  resources.  It  is  also  recalled  that  when  he  was  appointed  consul 
of  Panama  he  was  promptly  and  cheerfully  given  an  exequatur  by 
the  Venezuelan  Government,  and  that  this  exequatur,  up  to  the  time 
of  his  expulsion,  had  not  been  withdrawn. 

I  am,  etc.,  John  Hay. 


Mr.  Hutchinson  to  Mr.  Hay. 

No.  372.]  American  Legation, 

Caracas,  December  10,  1904- 
Sir:  Referring  to  my  No.  369  of  the  27th  ultimo,  having  to  do 
with  the  New  York  and  Bermudez  Company  affair,  I  have  the  honor 
to  inclose  copies  of  notes  exchanged  between  this  legation  and  the 
ministry  of  foreign  relations. 

The  note  of  the  minister  is  in  answer  to  my  note  of  November  26, 
which  the  Department  will  find  inclosed  with  my  above-named  dis- 
patch.    (Copy  and  translation  of  minister's  note  inclosed.) 

My  note  of  December  2  (copy  inclosed)  was  sent  to  the  minister  to 
act  as  an  explanation  of  my  note  of  November  26,  and  at  the  same 
time  to  acknowledge  his  note  of  December  1,  above  mentioned. 
I  have,  etr 

Norman  Hutchinson. 


(Inclosure  to  No.  372.] 

Sir:  In  this  office  has  been  received  the  note  in  which  your  honor  communicated  as 
having  reached  your  knowledge  the  rumor  which  has  been  spreading  about,  as  proceed- 
ing from  the  Government  of  trie  Republic,  that  the  United  States  has  abandoned  its 
request  in  regard  to  the  removal  of  tne  receiver  of  the  mine  which  has  been  worked  by 
the  New  York  and  Bermudez  Company.  Your  excellency  also  says  in  it  that  the  Gov- 
ernment of  the  United  States  leaves  for  the  moment  the  discussion  relative  to  the 
removal  of  the  receiver  and  reserves  the  right  of  pressing  the  request  if  deemed 
advisable. 

g*The  Government  of  Venezuela  finds  it  impracticable  to  take  into  account  the  rumor 
which  your  excellency  alludes  to,  and  the  publication  of  which  is  so  unjustly  attributed 
to  it,  the  same  way  that  it  has  paid,  will  pay  little  heed  to  versions  of  any  kind  what- 
soever relative  to  this  affair  which  have  no  official  confirmation. 

Regarding  the  second  item  of  the  affair  above  mentioned,  I  refer  again  to  what  I  have 
expressed  to  the  legation  your  excellency  so  honorably  has  in  charge. 
I  gladly,  etc., 

(iL'HTAVK  J.  Sanabria. 


[Inclo.sure  to  No.  372.] 
Mr.  Hutchinson  to  Minister  of  Foreign  H flat  ions. 

American   Legation, 

Caracas,  December  £,  1904. 
Mr.  Minister:  I  have  the  honor  to  acknowledge  the  receipt  of  your  excellency's 
kind  note  of  yesterday,  relating  to,  as  your  excellency  states,  a  most  unjustifiable 
rumor  which  was  heard  in  Caracas  last  week,  but  which,  by  virtue  of  its  very  existence, 
made  it  ray  duty  to  put  in  writing,  and  on  record,  that  which  I  had  previously  only 
expressed  to  your  excellency  verbally,  namely,  that  the  request  of  tne  Government 
of  the  United  States  to  the  Venezuelan  Government  to  instruct  its  attorney-general 
to  move  the  court  to  discharge  the  "receiver"  of  the  New  York  and  Bermudez  Com- 
pany's property  is  consistent  with  and  stands  with  the  United  States  Government's 
request  for  a  prompt  and  impartial  trial. 

I  gladly,  etc.,  Norman  Hutchinson. 
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Mr.  Hutchinson  to  Mr.  Hay, 

No.  374.]  American  Legation, 

Caracas,  December  11, 1904. 
Sir:  In  further  connection  with  my  No.  363  of  the  17th  ultimo,  I 
have  the  honor  to  acknowledge  the  receipt  of  the  Department's  tele- 
graphic instructions  of  November  29,  reading  as  follows: 

It  is  represented  that  Albert  Felix  Jaurett,  an  American  citizen  (was)  expelled 
from  Venezuela  by  Executive  decree.  The  expulsion  appears  to  be  contrary  to 
Venezuelan  constitution  and  international  law.  Further  represented  that  Mr.  Jaurett 
has  been  damaged  in  person  and  property  (to)  the  sum  of  $25,000.  Advise  Venezuelan 
Government  that  if  facts  are  substantially  as  represented  the  United  States  Govern- 
ment will  expect  prompt  payment  of  fullness  (fullest)  indemnity. 

Hay. 

I  sent  a  note  (copy;  inclosed)  on  the  30th  ultimo,  conveying  the  gist 
of  the  Department^  instructions  to  this  Government. 

Before  receiving  a  reply  from  this  Government,  however,  the 
Department's  second  telegram,  dated  December  2,  arrived,  and  read 
as  follows: 

Referring  to  my  telegram  of  Novembef  29,  vou  will  say  to  Venezuelan  Government 
that  the  Government  of  the  United  States  being  fully  informed  as  to  facts  in  expul- 
sion case,  expects  immediate  action  to  be  taken  in  way  of  making  expected  reparation. 

Hay. 

The  following  morning  I  sent  the  minister  of  foreign  relations  a  note 
(copy  inclosed)  conveying  to  him  the  purport  of  my  further  instruc- 
tions. 

On  the  5th  instant  "El  Constitucional"  brought  out  an  article 
(copy  and  translation  inclosed)  which  painted  Mr.  Jaurett  as  a  de- 
graded French  officer  and  absconder. 

It  seems  that  most,  if  not  all,  of  the  foreign  representatives  here 
disliked  or  feared  Jaurett,  and  that  they  give  credence  to  the  charges 
against  liis  good  name.  These  charges  nave  been  confirmed  by  M. 
Wiener,  the  French  minister,  who  was  in  Mexico  when  Mr.  Jaurett 
was.  M.  Wiener,  I  believe,  has  spoken  to  Mr.  Bowen  about  Mr. 
Jaurett's  reported  doings  in  Mexico. 

In  view  of  the  newspaper  charges  and  the  unpleasant  views 
expressed  by  some  of  the  diplomats  here,  I  felt  it  my  duty  to  com- 
municate the  information  to  the  Department,  which  I  (fid  in  my 
telegram  of  the  5th  instant,  as  follows: 

Yours  of  the  2d  transmitted  to  the  Venezuelan  minister  for  foreign  affairs.  News- 
paper says  Jaurett  expelled  from  France;  absconded  from  Mexico. 

Hutchinson. 

On  the  6th  instant  a  reply  (copy  and  translation  inclosed)  was 
received  from  Senor  Sanabria  to  my  two  notes  already  mentioned. 
The  note  conveys  the  answer  of  the  President,  General  Castro,  and 
amoiints-to,  or  at  least  presages,  a  refusal  to  pay  the  indemnity. 

The  gist  of  this  note  I  immediately  telegraphed  to  the  Depart- 
ment, December  7,  as  follows: 

By  Venezuelan  minister  of  foreign  affairs'  note  of  yesterday,  President  of  Vene- 
zuela replies :  ' '  Jaurett  lived  here  as  a  French  citizen,  taking  part  in  political  questions, 
and  in  accordance  with  international  law,  lost  the  right  to  diplomatic  protection  of 
France  or  the  United  States.  His  conduct  and  doings  were  contrary  to  article  6  of 
the  law  of  foreigners  and  made  article  7  applicable.  Referring  to  indemnity,  Vene- 
zuela has  grounds  for  claiming  it,  not  Jaurett.  Venezuela  has  a  right  to  bring  claims 
for  many  thousands  dollars  because  of  the  prejudice  caused  Venezuela  by  his  false 
and  alarming  reports  to  the  European  and  American  papers." 
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At  6.30  p.  m.,  December  8,  I  received  the  Department's  reply  to 
the  above,  as  follows: 

Answer  of  minister  for  foreign  affaire  entirely  unsatisfactory  in  point  of  fact;  and, 
for  want  of  justification,  in  fact  (view)  of  answer  of  Venezuelan  Government,  you 
will  press  for  immediate  payment  of  indemnity. 

Hat. 

In  accordance  with  the  above  instructions,  which  were  a  trifle 
obscure  in  deciphering,  I  addressed  a  note  to  the  minister  of  foreign 
relations  (copy  inclosed)  urging  him  to  hasten  the  payment  of  tne 
indemnity.  This  note  I  delivered  myself  to  Sefior  Sanabria.  He 
was  inclined  to  discuss  the  matter  before  us,  but  I  politely  informed 
him  that,  as  charge  d'affaires,  I  could  not  undertake  to  do  so,  or  to 
explain  to  him,  as  he  wished,  why  the  Government  of  the  United 
States  did  not  explain  why  it  found  the  President's  reply  unsatis- 
factory. When  he  said  that  Jaurett  had  lost  his  right  to  diplomatic 
protection  according  to  international  law,  I  remarked  that  the  doc- 
trine of  Calvo  in  this  respect  was  not  exactly  the  doctrine  as  under- 
stood in  Europe  or  America.  t 

Seftor  Sanabria  said  my  note  would  be  put  before  the  President 
at  the  next  meeting  of  the  cabinet,  which  would  probably  be  on 
Monday  the  12th. 

As  will  be  noted  by  the  Department,  there  is  a  tendency  on  the 
part  of  this  Government  to  enter  into  lengthy  discussions,  and  to 
avoid  the  direct  settlement  of  vital  points. 

The  next  reply  of  the  Venezuelan  Government  wall  be  telegraphed 
to  the  Department,  probably  in  the  early  part  of  the  week. 
I  have,  etc., 

Norman  Hutchinson. 


[Incloaure  No.  1.] 

Mr.  Hutchinson  to  Doctor  Sanabria. 

American  Legation, 
Caracas,  November  SO,  1904. 

Mr.  Minister:  I  have  the  honor  to  inform  your  excellency  that  it  has  been  repre- 
sented to  the  Department  of  State  at  Washington,  that  Mr.  Albert  Felix  Jaurett,  an 
American  citizen,  has  been  expelled  from  Venezuelan  territory  by  an  Executive 
decree,  signed  by  the  provisional  president  of  the  Republic,  and  dated  in  Caracas  the 
12th  of  November.  1904,  and  that  Mr.  Jaurett,  having  an  established  domicile  in 
Caracas,  has  been  damaged  in  person  and  property,  bv  virtue  of  his  expulsion,  to  the 
amount  of  $25,000  United  States. 

The  expulsion  of  Mr.  Jaurett  appears  to  be  contrary  to  the  constitution  of  Venezuela 
and  international  law. 

In  accordance  with  instructions  from  the  Department  of  State  at  Washington,  it 
becomes  my  duty  to  advise  your  excellency  that  if  the  facts  are  substantially  as  rep- 
resented, tne  Government  of  the  United  States  will  expect  a  prompt  payment  of  the 
fullest  indemnity  by,  the  Venezuelan  Government. 

I  gladly  avail  myself  of  this  opportunity  to  renew  to  your  excellency  the  assurances 
of  my  highest  consideration  and  esteem. 

Norman  Hutchinson. 


[lnclonurc  No.  2.) 

Mr.  Hutchinson  to  Doctor  Fanabria. 

American  Legation, 

Caracas,  December  3,  1904- 
Mr.  Minister:  In  further  connection  with  my  note-  of  the  30th  ultimo.  I  have  the 
honor  to  inform  your  excellency,  in  accordance  with  instructions  received  from  the 
Department  of  State,  at  Washington,  that  the  Government  of  the  United  States, 
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being  fully  informed  as  to  the  facte  surrounding  the  expulsion  of  Mr.  Albert  Felix 
Jaurett  from  Venezuelan  territory,  looks  for  immediate  action  to  be  taken  in  the  way 
of  expected  reparation. 

I  gladly  avail  myself  of  this  opportunity  to  renew  to  your  excellency  the  assurances 
of  my  highest  consideration  and  esteem. 

Norman  Hutchinson. 


[Inclosure  No.  4— Translation.] 
The  expelled  Jaurett — What  is  said  from  Washington. 

From  a  colleague  of  this  city,  the  Eco  Restaurador,  we  copy  the  following  article 
published  yesterday  morning: 

"Washington,  November  18. 

' 1  It  is  announced  that  the  Government  of  Venezuela  has  expelled  out  of  that  coun- 
try Mr.  A.  F.  Jaurett,  an  American  citizen  who  was  employed  in  correspondence 
and  periodical  work.  Jaurett  was  editor  of  the  Venezuela  Herald,  and  it  is  said  that 
he  has  written  a  series  of  articles  against  the  Venezuelan  Government.  He  was  a 
French  citizen  and  an  officer  of  the  army,  deserting  from  France  on  account  of  suspicious 
monetary  irregularities  with  the  troops.  He  went  to  Panama  at  the  time  of  de  Lesseps, 
and  when  the  company  failed  he  ran  away  with  its  money.  From  there  he  went  to 
Mexico,  representing  the  Five  Title  Company  of  Paris,  which  he  defrauded  out  of 
$40,000,  and  gambled  away  all  the  proceeds.  He  also  defrauded  other  individuals. 
He  escaped  from  Mexico,  where  he  was  criminally  condemned.  With  all  these  ante- 
cedents, Jaurett  will  not  have  much  to  plead  in  his  favor.' ' 


[Inclosure  No.  6— Translate od.] 
Doctor  Sanabria  to  Mr.  Hutchinson. 

Caracas,  December  6,  1904* 

Sir:  I  have  the  honor  to  inform  you  that  I  have  brought  to  the  notice  of  the  provis- 
ional president  of  the  Republic  the  communication  which  you  sent  me  concerning  the 
indemnity  to  which  the  named  Albert  Felix  Jaurett  aspires  and  that  I  have  received 
instructions  from  the  above  magistrate  to  give  you  the  following  answer: 

The  above-mentioned  Jaurett,  who  lived  here  as  a  French  citizen,  and  who  according 
to  your  note  appears  to  be  of  American  nationality,  perhaps  because  he  has  been 
naturalized  in  the  United  States,  has  taken  part  in  the  political  questions  of  the  coun- 
try during  the  time  he  remained  here. 

As  the  most  sound  doctrine  of  international  law  teaches,  such  action  is  enough  to 
cause  a  loss  of  diplomatic  protection  which  legitimately  either  France  or  the  United 
States  might  have  accorded  him.  Further,  the  conduct  and  the  doings  of  the  said 
Jaurett  were  an  infringement  of  article  6  of  the  law  of  foreigners  of  April  11,  1903, 
and  made  applicable  the  proceeding  which  article  7  of  the  same  law  establishes. 

As  to  the  indemnity  to  which  you  refer,  it  is  without  doubt  the  Republic  which 
has  grounds  for  demanding  it  of  Jaurett;  in  no  case  the  already  mentioned  individual 
from  Venezuela.  The  claim  which  Venezuela  has  the  right  to  bring  against  him 
amounts  to  many  accounts  of  thousands  of  dollars,  because  of  the  grave  prejudices 
which  up  to  to-day  he  has  occasioned  the  Republic  by  his  false  and  alarming  reports 
sent  by  him  to  many  papers  of  Europe  and  North  America. 

I  gladly  avail,  etc.,  Gust.  J.  Sanabria. 


Mr.  Hutchinson  to  Doctor  Sanabria. 

[Inclosure  No.  7.] 

American  Legation, 

Caracas t  December  9,  1904. 
Mr.  Minister:  I  have  the  honor  to  acknowledge  the  receipt  of  your  excellency's 
attentive  note  of  the  6th  instant,  conveying  the  answer  of  his  excellency  the  provisional 
president  of  the  Republic  in  the  matter  of  the  indemnity  for  the  expulsion  of  Albert 
Felix  Jaurett,  an  American  citizen,  from  Venezuelan  territory,  and,  in  further  con- 
nection therewith,  it  becomes  my  duty  to  advise  your  excellency,  in  accordance  with 
instructions  from  the  Department  of  State,  at  Washington,  that  the  Government  of  the 
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United  States  finds  the  answer,  conveyed  in  your  excellency's  note,  entirely  i 
factory  in  point  of  fact. 

Therefore,  for  want  of  justification,  I  beg  earnestly  to  urge  your  excellency  to  use 
your  good  efforts  toward  bringing  about  the  immediate  payment,  by  the  Government 
of  Venezuela,  of  the  indemnity  already  named. 

I  gladly  avail  myself  of  this  opportunity  to  renew  to  your  excellency  the  assurances 
of  my  highest  consideration  and  esteem. 

Norman  Hutchinson. 


Mr.  Hutchinson  to  Mr.  Hay. 

[Telegram.] 

Caracas,  December  15, 190^ 
Venezuelan  minister  for  foreign  affairs  in  an  eleven-page  note  gives 
the  reply  of  the  President  of  Venezuela,  who  practically  refuses  to 
pay  the  indemnity,  confirms  previous  reply,  and  cites  Secretary  of 
State  to  Lowell,  April  25,  1882,  also  Seward  in  the  Francis  Carroll 
Case,  also  Secretary  of  State  to  Mr.  Peyton,  January  6,  1842.  Insists 
Jaurett  unable  to  claim  diplomatic  protection  after  breaking  the  laws 
here. 

Hutchinson. 


Mr.  Hutchinson  to  Mr.  Hay. 

No.  375.]  American  Legation, 

Caracas,  December  17,  190 J^. 
Sir:  I  have  the  honor  to  confirm  my  cipher  message  to  the  Depart- 
ment on  December  15,  reading  as  follows:    fc§j*s    Qy 

Venezuelan  minister  for  foreign  affaire  in  an  eleven-page  note  gives  the  reply  of  the 
President  of  Venezuela,  who  practically  refuses  to  pay  the  indemnity,  confirms 
previous  reply,  and  cites  Secretary  of  State  to  Lowell,  April  25, 1882,  also  Seward  in  the 
Francis  Carroll  case,  also  Secretary  of  State  to  Mr.  Peyton,  January  6.  1842.  Insists 
Jaurett  unable  to  claim  diplomatic  protection  after  breaking  the  laws  here. 

h  J-.L  Hutchinson 

In  accordance  with  the  Department's  telegraphic  instructions  of 
December  8,  which  requested  me  to  press  the  \  enezuelan  Government 
for  payment  of  the  Jaurett  indemnity,  I  have  seen  the  minister  of 
foreign  relations  three  different  times  and  have  urged  that  his  Govern- 
ment pay  the  indemnity. 

The  Department's  dispatch  No.  227,  of  the  1st  instant,  which  I 
herewith  take  occasion  to  acknowledge,  presented  Mr.  Jaurett's  rep- 
resentations at  length ;  but  as  it  added  but  little  to  the  Department's 
three  telegraphic  instructions,  I  did  no  more  than  send  the  minister 
of  foreign  relations  a  paper  setting  forth  Mr.  Jaurett 's  representa- 
tions (copy  inclosed),  which  I  told  his  excellency  he  might  place  with 
my  note  to  him  of  the  30th  ultimo,  a  copy  of  which  the  Department 
already  possesses. 

The  last  time  I  saw  Senor  Sanabria  in  relation  to  the  payment  of 
the  indemnity ^was  on  Tuesday,  December  13.     I  asked  him  if  there 
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was  no  reply  to  my  last  note,  and  he  said:  "As  Mr.  Bowen  is  to  be 
here  in  a  few  days,  why  not  wait?" 

I  replied  that  my  instructions  had  been  to  press  for  immediate 
payment,  and  that  "immediate^"  did  not  indicate  a  desire  on  the 
part  of  my  Government  for  any  delay  either  in  making  the  payment 
or  riving  a  reply. 

He  then  said:  "Very  well;  I  will  do  anything  to  please  you;  and 
if  you  wish  an  answer  before  Mr.  Bowen's  return  I  will  try  to  give 
you  one  by  to-morrow  or  the  next  day." 

True  to  his  promise,  the  minister  sent  me  an  eleven-page  reply 
(copy  and  translation  inclosed)  on  the  following  day,  the  gist  of  the 
contents  of  which  I  telegraphed  the  Department,  as  above. 

In  pressing  the  minister  for  payment  of  the  indemnity  I  was  acting 
in  accordance  with  the  Department's  instructions,  and  also  it  was 
my  desire  to  have  the  matter  as  far  advanced  as  possible  upon  Mr. 
Bowen's  arrival  on  the  19th,  next  Monday.  I  was  unable,  as  I  knew, 
to  induce  this  Government  to  pay  the  indemnity,  but  I  have  suc- 
ceeded in  obtaining  that  which  practically  amounts  to  a  refusal  to 

pfty- 

I  called  the  minister's  attention  to  clause  22  of  article  80,  upon 
which  the  decree  for  expulsion  was  founded,  but  he  said  he  had  not 
looked  up  the  clause  ana  article  cited  in  the  decree.  He  has  avoided 
mention  of  them  also  in  his  reply,  for  the  very  reason,  no  doubt,  that 
the  law  of  the  constitution  cited  relates  to  foreigners  not  domiciled 
in  Venezuela,  whereas  Mr.  Jaurett  was  most  certainly  in  every  respect 
a  "  domiciled  foreigner." 

I  have,  etc.,  Norman  Hutchinson. 


[Inclosure  No.  1  in  Mr.  Hutchinson's  No.  375.] 
In  re  Albert  Felix  Jaurett. 

Mr.  Albert  Felix  Jaurett,  an  American  citizen  since  August  6,  1894,  represents  to 
the  Department  of  State,  at  Washington,  that  he  was,  on  Sunday  morning,  November 
13,  1904,  expelled  from  Venezuela  by  executive  decree,  a  printed  copy  of  which  is 
filed  in  the  Department  of  State.  By  the  terms  of  this  decree  he  was  expelled  by  the 
Executive  in  pursuance  of  clause  22  of  article  80  of  the  constitution  of  Venezuela. 
The  decree  assigns  no  specific  reason  for  the  expulsion  and  upon  its  face  appears  to 
be  wholly  arbitrary,  as  it  is  clearly  unauthorized  by  the  mentioned  article  of  the  con- 
stitution under  which  the  decree  of  expulsion  purports  to  have  been  passed.  Mr. 
Jaurett  represents  that  he  has  lived  in  Venezuela  since  March,  1896,  till  November  14, 
1904,  when  he  left  Venezuela  in  obedience  to  the  command  of  the  said  decree,  on  the 
vague,  intangible  pound  that  he  was  notoriously  prejudicial  to  the  public  order.  He 
represents  that  during  the  entire  period  of  residence  in  Venezuela  he  was  involved  in 
no  litigation  of  any  kind  nor  in  any  dispute  or  controversy  with  the  authorities,  that 
he  never  intermeddled  in  Venezuelan  politics,  and  that  he  at  all  times  yielded  loyal 
obedience  to  the  laws  and  authorities  of  Venezuela. 

He  further  represents  that  he  founded  the  Venezuelan  Herald  at  Caracas  in  1896; 
that  it  was  a  valuable  property;  that  he  published  and  managed  the  business  of  the 
newspaper  in  his  own  person,  and  that  the  suspension  of  the  publication  was  involved 
in  and  followed  his  own  expulsion;  that  he  was  also  engaged  in  other  valuable  busi- 
nesses; as  agent  of  the  Associated  Press,  as  representative  of  the  Reuter  Telegram 
Company,  and  as  agent  of  the  committee  of  tne  foreign  bondholders,  all  of  which 
businesses,  as  well  as  other  valuable  business  employments,  have  been  lost  to  him 
by  reason  of  his  expulsion;  that  on  Sunday  morning,  November  13,  1904,  a  Vene- 
zuelan official  callea  and  asked  him  to  go  to  see  the  governor;  that  he  accordingly 
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went  in  company  with  the  American  charge"  d'affaires,  and  thereupon  the  governor 
ordered  him  to  leave  the  country  in  twenty-four  hours;  that  he,  Jaurett,  represented 
to  the  governor  that  he  could  not,  on  Sunday,  withdraw  his  money  from  the  bank 
nor  collect  his  bills  and  pay  his  debts,  and  in  response  thereto  the  governor  informed 
him  that  there  was  no  explanation  to  be  given  and  that  he,  Jaurett.  must  leave  the 
country;  that,  accordingly,  at  half  past  7  o'clock  next  morning  he  was  compelled 
to  leave  Venezuela,  abandoning  his  house  and  its  valuable  contents  and  all  of  his 
other  interests  and  businesses,  and  was  compelled  to  sell  certain  securities  which  he 
held,  at  a  large  sacrifice,  his  loss  thereon  approximating  $4,000,  and  that  by  his  other 
losses  growing  out  of  his  expulsion  and  the  suspension  of  his  newspaper,  and  from  the 
loss  of  his  valuable  employments,  and  by  the  indignity  inflicted  upon  him  as  a  citi- 
zen of  the  United  States,  and  the  violation  of  his  personal  rights  and  liberties  he  has 
been  damaged  in  the  sum  of  $25,000  United  States  gold. 


[Inclosure  No.  3— Translation.] 

Doctor  Sanatoria  to  Charge  Hutchinson, 

December  14,  1904. 
*  Sir:  I  have  submitted  for  the  consideration  of  the  provisional  president  of  the 
Republic,  your  excellency's  communication  of  the  9th  instant,  by  which  the  United 
States  Government  insists  upon  the  recognition  and  payment  of  damages,  which 
Mr.  Jaurett  says  were  occasioned  him  by  his  sudden  expulsion,  which  expulsion  was 
caused  by  Mr.  Jaurett  himself. 

The  reasons  expressed  to  the  Government  of  the  United  States  for  not  admitting 
the  solicitude  which  has  been  made  in  regard  to  the  expulsion  of  Mr.  Jaurett  fully 
justify  the  proceedings  of  the  Executive  and  at  the  same  time  clear  and  define  the 
situation  absolutely. 

The  Republic  can  not  admit  the  pretension  of  a  foreigner,  obliged  by  numerous 
reasons  to  observe  the  most  strict  neutrality  in  our  internal  political  affairs,  to  ask 
and  make  effective  the  protection  of  his  Government  after  having  violated  that  duty. 
The  contrary  would  create  a  source  of  damages  and  would  expose  the  State  to  the 
most  serious  dangers.  The  stranger  that,  for  any  reason  whatsoever,  should  mix  in 
matters  that  only  the  natives  have  the  right  to  discuss,  the  stranger  that  tries  to  alter 
or  destroy  the  existing  order  in  the  nation  where  he  resides,  the  stranger  that  system- 
atically nostilizes  the  authorities  which  he  must  respect,  places  himself,  regarding 
diplomatic  protection,  in  the  situation  identical  to  that  of  the  natives  who  usurp 
these  rights  and  faculties  in  a  manner  so  reproachable  and  illicit.  Proceedings  and 
acts  of  this  nature  can  not  but  deprive  the  foreigner  of  his  condition  of  neutral  and 
of  the  right  of  being  protected  by  trie  nation  to  which  he  belongs.  Otherwise,  always 
shielded  and  without  any  consideration,  backed  by  a  power  which  only  has  to  protect 
lawful  rights,  the  stranger  would  make  strong  his  impunity,  and,  against  all  rules 
and  all  principles  would  make  an  associate  of  his  faults  tne  State  to  which,  as  a  citizen, 
he  owes  obedience. 

It  is  not  known  to  what  extent  the  so-called  Jaurett  has  adhered  to  the  American 
laws  relative  to  the  naturalization  of  foreigners;  it  is  said  that  after  having  abandoned 
his  native  country,  for  reasons  in  which  justice  had  to  intervene,  he  went  to  Panama 
and  afterwards  to  Mexico,  which  country  lie  left  to  take  refuge  for  a  short  time  in 
Florida,  where  he  resided  for  a  few  months  before  coming  to  Venezuela.  Hut.  l>e 
what  it  may,  his  foreign  nationality,  far  from  authorizing  him  to  behave  here  in  the 
manner  in  which  he  did.  imposes  upon  him  an  entirely  different  behavior.  In  this 
respect  I  think  it  well  to  recall  that  which,  under  date  of  April  'Jo,  1882,  was  said 
to  Mr.  Lowell  by  the  Secretary  of  State,  Mr.  Frelinghuysen,  'Its  presence  I ; Ameri- 
can citizenship)  involves  the  promise  and  the  obligation  to  observe  our  laws  in  th«% 
interior  and  to  peacefully  help,  as  good  citizens,  to  maintain  our  faith  in  foreign 
countries,  without  efforts  which  would  mix  us  in  internal  disturbances  or  civil  dis- 
cord, with  which  we  have  not,  neither  do  we  desire,  to  have  anything  to  do  with  at  all." 

How  the  person  in  question  has  observed  the  obligations  that  his  American  citizen- 
ship demanded  of  him  is  a  question  which,  without  much  difficulty,  will  be  answered 
by  the  correspondence  and  dispatches  that  the  information  agencies  and  European 
and  American  newspapers,  in  whose  service  he  was,  published  continually  al>out 
Venezuela. 

In  the  same  way  could  answer  all  the  persons  who  knew  him  here  in  Caracas,  per- 
sons to  whom  it  is  no  mystery  or  secret,  the  diligence  with  which  he  used  to  go  l>ack 
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and  forth,  inventing  false  news  of  conflicts,  spreading  alarms,  putting  into  the  mouths 
of  representatives  of  foreign  nations  and  nigh  authorities  of  the  State  ideas  and 
information  which  they  never  said  or  expressed.  More  than  once  the  credit  of  the 
nation  and  the  usual  transaction  of  the  commerce  were  at  the  point  of  being  seriously 
altered,  with  great  losses  to  everybody,  in  consequence  of  the  intrigues  of  Jaurett; 
more  than  once  the  good  name  of  the  country  has  oeen  outraged  by  him  in  his  com- 
munications. 

The  Government  would  have  not  done  its  duty  if  it  had  not  expelled  from  the 
bosom  of  the  community  such  a  dangerous  person  and  would  have  been  guilty  of 
negligence  if  it  had  permitted  Jaurett  to  continue  encouraging  discord  and  giving  rise 
to  disturbances. 

The  sacrifices  which  the  Republic  is  undergoing  to  keep  unaltered  public  order 
are  well  known,  crushing  all  attempts  at  insurrection,  and  if,  in  accordance  with  the 
most  sacred  impositions  of  its  administration,  the  Government  punishes  the  intrigues 
of  those  citizens  who  undertake  to  disturb  the  peace  it  is  not  understood  for  what  rea- 
sons foreigners  shall  be  exempted  from  responsibilities  when  they  are  employed  in  the 
same  illegal  work. 

The  Executive  believes  that  nothing  authorizes  him  to  make  any  distinctions,  and 
the  Government  of  the  United  States  itself  would  have  to  acknowledge  it,  because 
logic  recommends  it,  and  because  that  has  been  its  way  of  procedure  in  similar  cir- 
cumstances. So  much  that,  when  the  diplomatic  representative  of  England  in 
Washington  asked  the  liberty  of  the  so-called  Francis  Carroll  whom  the  authorities 
(military)  of  Baltimore  had  arrested,  the  Secretary  of  State,  Mr.  Seward,  answered 
him  in  the  following  words:  "Can  it  be  hoped  that  the  Government  of  the  United 
States  should  crush  the  treason  in  arms,  and  leave,  nevertheless,  at  liberty,  persons 
capable  of  diffusing  a  popular  commotion?  The  Government  could  not  with  cer- 
tainty hope  to  sustain  itself  if  it  would  permit  American  citizens  such  injurious 
liberties.  Could  there  be  any  difference  when  the  dangerous  person  is  a  foreigner 
who  lives  under  the  protection  of  the  Government?  But  one  reason  could  be  con- 
sidered as  conceivable  for  setting  this  person  at  liberty,  namely,  that  he  is  a  person 
too  insignificant  and  too  passionate  to  attract  attention  by  his  actions  against  the 
Government. " 

Moreover,  you  must  bear  in  mind  that  in  this  critical  time  insurrection  is  easily 
moved  by  ill-intentioned  men,  who  in  time  of  peace  would  be  despised. 

It  could  be  gathered  thus,  from  all  that  is  said  above,  that  the  answer,  which  by 
order  of  the  provisional  president  I  transmitted  to  you  under  date  of  the  6th  instant, 
is  fully  justified.  To  finish  and  to  return  to  the  point  relative  to  the  diplomatic  pro- 
tection in  Jaurett's  case,  it  is  well  to  make  manifest  that  the  rules  and  principles 
adopted  by  the  Government  of  the  Republic  do  not  differ  at  all  from  those  so  admirably 
formulated  by  the  Secretary  of  State,  Mr.  Webster,  in  his  communication  to  Mr. 
Peyton  under  date  of  January  6,  1842:  "A  citizen  of  the  United  States  who  finds 
himself  in  a  foreign  country  and  takes  part  in  attempts  against  its  government  has 
lost  thereby  his  rights  or  protection  from  his  own  Government. " 
I  take,  etc., 

Gust.  J.  Sanabria. 


The  Secretary  of  State  to  Minister  Bowen. 

No.  231.]  Department  of  State, 

Washington,  January  5,  1905. 
Sir:    I  have  to  acknowledge  the  receipt  of  Mr.  Hutchinson's  No. 
375,  of  the  17th  ultimo,  reporting  his  efforts  to  induce  the  Venezuelan 
Government  to  pay  the  indemnity  claimed  on  account  of  the  expul- 
sion of  Mr.  A.  F.  Jaurett. 

The  Department  hopes  that  you  will  continue  to  press  the  matter 
upon  the  Venezuelan  Government. 
I  am,  etc., 

John  Hay. 
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The  Acting  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State, 

Washington,  January  12,  1905. 
You   are   authorized   to   conclude   following   protocol   Bermudez 
matter.     Important;  insist  upon  immediate  restoration  of  property. 
Cable  results. 

Loomis. 

Protocol  of  agreement  between  the  United  States  of  America  and  the  United  States 
of  Venezuela,  for  the  submission  to  arbitration  of  all  questions  between  the  Venezue- 
lan Government  and  the  New  York  and  Bermudez  Company,  a  corporation  under 
the  laws  of  the  State  of  New  York  and  a  citizen  of  the  United  States. 

Whereas  differences  have  existed  and  still  exist  between  the  Venezuelan  Govern- 
ment and  the  New  York  and  Bermudez  Company,  especially  in  relation  to  the  asphalt 
mine  or  deposit  commonly  called  Bermudez  Lake,  in  the  State  of  Bermudez,  in  Ven- 
ezuela; and 

Whereas  in  July  last,  on  process  issued  by  the  federal  and  cassation  court  of  Vene- 
zuela, at  the  suit  of  the  Venezuelan  Government,  the  said  mine  or  deposit  was,  together 
with  all  its  works  and  appurtenances,  sequestrated  and  taken  from  the  possession  of 
the  New  York  and  Bermudez  Company,  against  the  protest  of  the  Government  of  the 
United  States  as  well  as  of  the  company;  and 

Whereas  it  is  desired,  in  the  interest  of  justice  and  harmonious  relations  between 
the  two  countries,  to  put  an  end  to  all  differences  between  the  Venezuelan  Govern- 
ment and  the  said  company,  at  once  and  finally,  by  means  of  an  international  arbi- 
tration: 

Now,  therefore,  the  United  States  of  America  and  the  United  States  of  Venezuela, 

through  their  respective  representatives, ,  and  ,   have 

agreed  upon  the  following  articles: 

Article  I. 

All  differences  heretofore  or  now  existing  between  the  Venezuelan  Government  and 
the  New  York  and  Bermudez  Company,  and  all  claims  on  either  side  arising  therefrom, 
whether  such  claims  have  been  diplomatically  presented  or  not,  shall  be  referred  to  and 
shall  be  decided  by  a  board  of  three  arbitrators,  one  to  be  named  by  the  President  of 
the  United  States,  one  by  the  President  of  Venezuela,  and  the  third  by  the  President 
of  the  United  States  and  the  President  of  Venezuela  jointly,  within  sixty  days. 

In  case  of  the  death,  absence,  or  incapacity  of  any  arbitrator,  or  in  the  event  of  his 
ceasing  or  omitting  to  act,  the  vacancy  shall  be  filled  in  the  same  manner  as  the  original 
appointment,  the  period  of  sixty  days  to  be  calculated  from  the  date  of  the  happening 
oi  the  vacancy. 

Article  II. 

The  arbitrators  shall  meet  in  the  city  of  Washington,  within  sixty  days  after  the 
date  of  the  appointment  of  the  third  arbitrator. 

The  vote  of  two  arbitrators  shall  suffice  for  the  decision  of  all  questions  submitted  to 
the  tribunal,  including  the  final  award. 

Article  III. 

Within  six  months  after  the  signature  of  this  protocol  each  party  shall  present  to  the 
other  and  to  its  agent,  and  also  to  each  of  the  arbitrators,  two  printed  copies  of  its  case, 
accompanied  with  the  documents  and  evidence  on  which  it  relies,  together  with  the 
affidavits  of  their  respective  witnesses. 

Within  a  further  period  of  four  months  either  party  may,  in  like  manner,  pre«»nt 
a  counter  case,  with  additional  document*  and  evidence  and  affidavits  in  reply  to  the 
case,  documents,  and  evidence  of  the  other  party. 

If  either  party  shall,  in  its  case  or  counter  case,  refer  to  any  document  in  its  ex- 
clusive possession,  without  annexing  a  copv,  it  shall,  upon  the  request  of  the  other 
party,  furnish  the  latter  with  a  copy ;  and  "ltner  party  may  call  upon  the  other  through 
the  arbitrators  to  produce  th«*  orifrinolH  or  -ertified  copies  of  any  papers  adduced  as 
evidence. 
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Article  IV. 

Within  four  months  after  the  expiration  of  the  term  allowed  for  the  filing  of  counter 
cases  each  Government  may,  by  its  agent  as  well  as  by  additional  counsel,  argue  its  - 
cause  before  the  arbitrators,  both  orally  and  in  writing.     Each  side  shall  furnish  to 
the  other  copies  of  any  written  arguments,  and  each  party  shall  be  at  liberty  to  make  a 
written  reply,  provided  that  such  reply  be  submitted  within  the  four  months  specified. 

Article  V. 

All  proceedings,  whether  judicial  or  administrative,  pending  against  the  New 
York  and  Bermudez  Company,  at  the  suit  of  the  Venezuelan  Government,  shall  be 
immediately  discontinued,  and  the  award  rendered  under  the  present  protocol  shall 
be  accepted  as  a  conclusive  determination  of  all  questions  involved  in  said  pro- 
ceedings and  of  any  and  all  rights  of  said  company  in  Venezuela,  under  its  concessions 
and  deeds,  or  otherwise,  including  indemnity  for  any  violation  of  said  rights. 

The  company  shall  be  immediately  restored  to  the  possession  and  enjoyment  of 
Bermudez  Lake,  its  works  and  appurtenances,  as  fully  as  before  the  late  sequestra- 
tion, and  shall  be  permitted  to  remain  in  such  possession  and  enjoyment,  subject 
only  to  the  decision  of  the  arbitrators,  and  the  Venezuelan  Government  shall  so  far 
as  possible  restore  to  the  company  all  asphalt  and  other  property  taken  from  it  at  and 
since  the  order  of  sequestration,  and  shall  give  all  aid  to  the  company  in  tracing  and 
recovering  all  such  asphalt  and  other  property  as  may  have  passed  out  of  said  Gov- 
ernment's immediate  control. 

Article  VI. 

The  New  York  and  Bermudez  Company  shall  be  permitted  freely  to  seek  and  to 
obtain  the  testimony  of  witnesses,  through  agents  of  its  own  selection,  whether  Ven- 
ezuelans or  foreigners,  in  any  part  of  Venezuela.  Such  agents  shall  not  be  obstructed, 
threatened,  or  harassed,  nor  shall  any  person  be  hindered  or  deterred  from  giving 
testimony  in  behalf  of  the  company,  or  be  made  in  any  way  to  suffer  by  reason  of 
having  given  such  testimony.  The  company  shall  also  be  permitted  freely  to  com- 
municate by  cable,  as  well  as  by  other  means,  with  its  representatives  and  agents  in 
Venezuela. 

Article  VII. 

The  award  of  the  tribunal  shall  be  rendered  within  fifteen  months  from  the  date 
of  the  signature  of  the  present  protocol.  It  shall  be  in  writing  and  shall  be  final  and 
conclusive. 

Article  VIII. 

r  Reasonable  compensation  to  the  arbitrators  for  their  services  and  all  expenses  inci- 
dent to  the  arbitration,  including  the  cost  of  such  clerical  aid  as  may  be  necessary, 
shall  be  paid  by  the  two  Governments  in  equal  moieties. 

Done  in  quadruplicate,  in  English  and  Spanish,  at ,  this day  of , 

1905. 


Mr.  Bowen  to  Secretary  of. State. 

[Telegram] 

Caracas,  January  IS,  1906. 

(Received  5.28  p.  m.) 
This  morning  I  presented  to  the  minister  for  foreign  affairs  the 
protocol  with  a  note  in  which  I  insisted  on  the  immediate  restoration 
to  the  asphalt  company  of  its  property.  The  minister  said  vour 
Government  in  its  cable  instructions  to  you  accepted  the  offer  of  the 
Venezuelan  Government  to  submit  to  arbitration  all  questions  which, 
being  of  a  diplomatic  character,  can  not  be  settled  by  mutual  consent, 
and  I  understand  therefore  that  you  would  present  a  protocol  general 
in  character  covering  all  pending  questions.  He  promised  to  answer 
in  writing.     I  judge  he  will  object  to  change  the  agreement. 

Bowen. 
36568— S.  Doc.  413, 60-1 82 
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The  Acting  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State, 

Washington,  January  16, 1905. 
Referring  to  your  cablegram  January  13,  Department  does  not 
xinderstand  that  there  are  any  cases  for  arbitration  other  than  the 
Bermudez  case  and  possibly  tne  Crichfield,  Jaurett,  and  Olcott  cases. 
The  Department  is  considering  the  three  latter  cases.  Advise  Depart- 
ment what  other  claims  or  questions  there  are  for  arbitration. 
Department  understands  the  offer  of  5,000,000  bolivars  annually  to 
apply  to  claims  already  adjudicated.  In  order  to  make  satisfactory 
arrangements  with  other  interested  governments  the  United  States 
^Government  would  have  to  take  over  the  custom-houses  of  Puerto 
*CabelloandLa  Guayra  and  appropriate  the  5,000,000  bolivars  annually 
to  payment  of  adjudicated  claims  of  all  the  creditor  States,  handing 
over  the  residue  to  the  Venezuelan  Government.  If  this  arrange- 
ment is  made  Department  will  endeavor  to  effect  satisfactory  arrange- 
ment with  all  creditor  States.  Department  would  be  willing  to 
submit  all  other  claims  and  questions  which  admit  of  arbitration  to 
the  same  tribunal  that  tries  the  Bermudez  case.  If  this  is  agreed 
ix)  by  Venezuela  furnish  list  of  all  claims  you  know  of  and  Department 
will  prepare  protocols  of  submission  to  the  same  tribunal  mentioned. 

Loom  is. 


Minister  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  January  19,  1905.     (Received.) 

By  an  official  letter  which  I  received  from  the  minister  for  foreign 
affairs  last  night,  I  am  given  to  understand : 

First,  that  the  President  of  Venezuela  will  not  agree  to  pay  the 
^,000,000  bolivars  to  the  allied  and  peace  powers. 

Second,  that  pending  diplomatic  questions  do  not  include  questions 
before  the  Venezuelan  courts. 

Third,  that  Venezuela  is  willing  to  make  a  permanent  arbitration 
treaty,  and  to  submit  to  a  tribunal  whether,  according  to  inter- 
national law,  a  question  can  be  considered  a  diplomatic  question  that 
is  pending  in  a  national  court.  In  other  words,  the  President  will 
not  agree  to  submit  the  Bermudez  case  to  arbitration  until  a  tribunal 
decides  that  it  is  a  diplomatic  question. 
.    The  President  evidently  considers  the  discussion  ended,  as  he  has 

fone  to  Maracay  for  ten  days.     I  am  also  of  opinion  that  it  should 
e  considered  ended. 

Bowen. 


Minister  Bowen  to  Secretary  of  State. 

Telegram.] 

Caracas,  January  27,  1906. 

(Received  4.25  p.  m.) 
The  Venezuelan  Government  was  astounded  to  receive  the  protocol 
about  Bermudez  case  after  being  assured  in  conformity  with  your 
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cable  of  the  10th  that  you  would  send  bases  protocol  for  arbitration 
of  all  disputed  claims.  Minister  for  foreign  affairs  says  he  sent  the 
correspondence  as  to  the  matter  to  Washington  by  last  mail.  The 
Venezuelan  Government  evidently  think  your  said  cablegram  was 
an  invention  of  mine.  The  newspapers  here  are  rapidly  strengthen- 
ing the  cause  of  the  President,  and  increasing  daily  number  who 
would  resist  the  United  States. 

BOWEN. 


The  Secretary  of  State  to  Minister  Bowen. 

*  [Telegram.] 

Department  of  State, 

Washington,  January  28,  1905. 
Try  to  get  Venezuelan  Government  to  agree  to  the  principle  of  an 
impartial  arbitration  of  the  cases  of  Bermudez  Company,  Crichfield, 
Jaurett,  and  of  the  revision  of  the  Olcott  award,  and  the  trial  of  all 
these  cases  absolutely  on  their  merits.  If  Venezuelan  Government 
will  accept  the  principle  above  stated,  you  may  conclude  protocol 
sent  vou  m  the  Bermudez  case  and  Department  will  send  you  protocol 
for  tne  other  cases,  and  all  can  be  submitted  to  the  same  tribunal. 

Hay. 


Minister  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  January  SO,  1905. 

(Received  10.40  a.  m.) 
I  have  sent  a  note  to  Venezuelan  minister  for  foreign  affairs  asking 
if  his  Government  will  agree  to  the  principle  of  an  impartial  arbitra- 
tion of  the  four  cases,  and  suggesting  if  it  will  not  that  it  propose 
to  the  Government  of  the  United  States  that  a  tribunal  of  arbitration 
be  selected  to  declare  whether  these  and  other  cases  of  other  nations 
are  diplomatic  questions  and  to  hear  and  to  decide  them  if  they  are, 
and  to  fix  the  amount  that  ought  to  be  paid  out  of  the  customs  reve- 
nues to  the  creditor  nations. 

Bowen. 


Minister  Bowen  to  the  Secretary  of  State. 

(Telegram.] 

Caracas,  February  lf  1905. 

(Received  1.20  p.  m.) 
My  note  of  the  30th  may  not  be  answered  until  the  President 
returns  February  4.  I  suggested  Venezuela  should  propose  to  submit 
to  arbitration  whether  the  cases  are  diplomatic  in  order  to  show  that 
if  suggestion  was  declined  peaceable  settlement  is  impossible,  and  to 
offer  to  joxx  an  opportunity,  if  it  is  accepted,  to  deal  a  deathblow  to 
the  pernicious  Calvo  doctrine,  and  to  secure  justice  for  all  of  the 
creditor  nations  and  an  equitable  sum  from  tne  customs  revenues. 
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May  I  await  the  answer  to  my  note  before  advising  Venezuela  Gov- 
ernment ?  Your  instructions  to  me  contemplated  arbitration  simply 
of  our  own  four  cases,  and  should  that  declaration  be  made  if  Vene- 
zuelan Government  rejects  my  suggestion? 

BO  WEN. 


Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

Caracas,  via  Haiti,  February  2,  1905. 
I  have  just  received  the  answer  to  my  note.  The  President  declines 
to  arbitrate  our  four  American  cases  and  to  submit  to  arbitration 
whether  pending  questions  are  diplomatic  or  not  and,  finally,  to  permit 
a  tribunal  or  arbitration  to  fix  the  sum  that  should  be  paia  out  of  the 
custom  revenues.  He  asks  again  for  a  treaty  of  arbitration  for 
settling  questions  that  may  become  diplomatic. 

Bo  WEN. 


The  Acting  Secretary  of  State  to  Minister  Bowen. 

No.  238.]  Department  of  State, 

Washington,  February  3,  1905. 
Sir:  I  inclose  a  copy  of  a  letter  from  Messrs.  Ralston  &  Siddons  in 
behalf  of  the  Orinoco  Corporation,  who  represent  that  for  a  long  time 

fast  the  corporation  has  been  forcibly  excluded  from  the  mines  of 
mataca,  which  it  held  under  a  concession  from  the  Government  of 
Venezuela,  and  that  the  Government  of  Venezuela,  although  bound  by 
article  3  of  the  said  concession  to  establish  two  ports  of  entry  at  sucn 
ports  of  the  colony  mentioned  in  the  concession  as  might  be  judged 
suitable,  abolishea  the  ports  in  auestion  shortly  after  their  establish- 
ment, in  violation  of  the  terms  of  the  concession. 

You  will  use  your  good  offices  with  the  Government  of  Venezuela, 
as  requested  in  the  paragraphs  numbered  one  and  four  of  Messrs. 
Ralston  &  Siddons'  letter,  namely: 

"1.  That  two  ports  of  entry  may  be  at  once  reestablished  within 
the  polony  in  accordance  with  article  3  of  said  concession ;"  and  "4. 
That  Mr.  Dolge,  or  other  representative  of  the  Orinoco  Corporation, 
be  permitted,  without  interference,  to  proceed  directly  to  Santa 
Catalina,  and  to  enter  and  depart  freely  from  such  point  or  other 
points  within  the  limits  of  said  concession  without  being  obliged  to 
first  proceed  to  any  port  of  en  try/ ' 

The  Department  reserves  for  further  consideration  the  paragraphs 
numbered  two  and  three  of  that  letter,  requesting: 

li2.  That  article  8  of  said  concession  may  be  carried  out  by  the 
Government  of  Venezuela  through  the  separate  organization  of  the 
political,  administrative,  and  judicial  system  of  the  colony,  it  being 
at  once  severed  from  the  State  of  Guyana;"  and  "3.  That  such  steps 
may  be  taken  by  the  Government  as  will  result  in  the  setting  aside  of 
the  denouncements  and  grants  hereinbefore  referred  to  made  in  viola- 
tion of  the  terms  of  said  concession. " 

I  am,  etc.,  Francis  B.  Ixx>mis, 

Acting  Secretary. 
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Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

Caracas,  February  S,  1905. 

(Received  9.45  p.  m.) 
The  President  asks  for  a  general  treaty  of  arbitration  for  settling 
questions  that  may  become  diplomatic  in  accordance  with  the  rule 
of  international  law.  Do  vou  wish  me  to  decline  foregoing  request, 
or  to  inform  the  Venezuelan  Government  that  the  Government  of 
the  United  States  could  not  a^ree  to  submit  to  arbitration  whether 
or  not  pending  questions  are  diplomatic? 

BOWEN. 


Mr.  Hay  to  Minister  Bowen. 

[Telegram.] 

Washington,  February  3,  1905. 
The  suggestion  that  the  United  States  enter  into  a  treaty  of 
arbitration  to  determine  what   questions  may  become  diplomatic 
can  not  be  taken  seriously.     You  will  so  inform  the  Venezuelan 
Government. 

It  is  desirable  to  use  cipher  in  communicating  with  Department. 

Hay. 


Minister  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  February  6,  1906. 

(Received  1.14  p.  m.) 
Venezuelan  charg6  d'affaires  cabled  the  President  yesterday  that 
you  said  the  difficulties  with  Venezuela  could  be  arranged.  The 
President  cabled  for  details.  Venezuelan  chargfi  d'affaires  replied 
that  you  asked  him  why  does  not  the  President  accept  a  general 
arbitration  treaty,  adding,  if  he  would  all  would  be  settled  amicably 
and  Venezuela  would  never  have  a  better  friend  than  the  United 
States.  The  President  cabled  back  to  tell  you  that  he  never  asked  for 
anything  except  to  submit  everything  to  arbitration,  but  that  I  pre- 
vented everything.  -  That  statement  is  false.  He  refused  to  submit  to 
arbitration  pending  questions  and  asked  for  a  general  arbitration  for  the 
future.  Your  instructions  to  me  stated  the  United  States  would  con- 
sider negotiating  a  general  arbitration  treaty  only  after  pending  ques- 
tions are  settled!  As  the  President  claims  cases  before  nis  courts  are 
not  diplomatic  questions,  it  would  be  useless  to  make  a  general  arbi- 
tration treaty  unless  he  accepts  our  definition  of  diplomatic  question. 

Bowen. 


Minister  Bowen  to  Secretary  of  State. 

No.  385.]  American  Legation, 

Caracas,  February  5,  1906. 
Sir:  I  have  the  honor  to  inclose  herewith  copies  of  my  correspond- 
ence with  the  minister  for  foreign  affairs,  and  of  the  cablegrams  that 
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have  passed  between  Washington  and  this  legation,  since  the  23d  of 
January  last,  and  to  acknowledge  the  receipt  of  your  instructions,  No. 
234,  of  the  20th  ultimo.  I  am  holding  the  said  instructions  until  I 
receive  an  answer  from  you  to  my  cablegram  of  the  3d  instant,  ask- 
ing whether  or  not  you  desire  me  to  decline  the  request  of  President 
Castro  for  a  general  treaty  of  arbitration.  I  am  decidedly  of  the 
opinion  that  we  should  not  make  a  treaty  with  him  of  that  kind  until 
he  settles  all  pending  questions  in  conformity  with  our  repeated 
requests  and  consents  to  accept  our  definition  of  what  are  diplomatic 
questions.  His  evident  purpose  is  to  maintain  the  Calvo  doctrine 
in  its  entirety,  and  he  has  no  doubt  he  can  do  so  if  he  can  persuade 
the  Government  of  the  United  States  to  agree  to  make  Venezuela  a 
general  treaty  of  arbitration  for  settling  questions  that  may  become 
diplomatic  in  accordance  with  the  rules  of  international  law.  As  he 
knows  that  I  understand  his  purposes  perfectly,  he  hopes,  through 
his  polite  charg6  d'affaires  at  Washington,  to  convince  you  that  fis 
efforts  have  always  been  directed  toward  arbitration,  but  that  I  have 
thwarted  them.  My  correspondence  with  his  Government  proves 
that  he  does  not  want  any  honest  kind  of  arbitration,  and  would  not 
accept  it.  I  believe,  therefore,  that  force  will  have  to  be  used. 
I  am,  etc., 

Herbert  W.  Bowen. 

P.  S. — I  have  just  had  a  talk  with  General  Ybarra,  the  minister 
for  foreign  affairs.  He  told  me  that  he  has  cabled  to  Washington 
in  the  hope  of  securing  your  assent  to  the  making  of  a  general  arbi- 
tration treaty.  I  expressed  the  opinion  that  he  would  not  succeed 
unless  he  is  willing  to  submit  to  arbitration  the  asphalt  case  and  all 
other  pending  cases  that  can  not  be  settled  by  mutual  consent.  He 
replied  that  President  Castro  is  anxious  to  make  only  one  treaty, 
and  to  have  that  cover  everything.  "That  might  be  possible,"  I 
remarked,  " if  he  really  would  let  it  cover  everything;  but,  so  far, 
he  has  excluded  everything.  Send  for  me  the  moment  he  consents 
to  submit  the  asphalt  case  and  all  other  questions  to  arbitration, 
and  we  will  then  see  what  we  can  do." 

General  Ybarra's  remarks,  being  interpreted,  mean  that  Presi- 
dent Castro  expects  the  United  States  to  yield.  As  it  is  he  who 
has  done  the  wrong,  it  is  he  who  should  yieM,  or  be  made  to  yield. 

H.  W.  B. 


No.  1. 
Mr.  Loomis  to  Mr.  Bowen. 

[Cablegram  received  January  28, 1905,  at  7.30  p.  m.] 

Try  to  get  the  Venezuelan  Government  to  agree  to  the  principle 
of  an  impartial  arbitration  of  the  cases  of  the  Sermudez  Company, 
Critchfield,  Jaurett,  and  of  the  revision  of  the  Olcott  award  and  the 
trial  of  all  those  cases  absolutely  on  their  merits. 

If  the  Venezuelan  Government  Will  accept  the  principle  above 
stated,  you  may  conclude  protocol  sent  you  in  the  Bermudez  Case, 
and  the  Department  will  send  you  protocol  for  the  other  cases,  and 
all  can  be  submitted  to  the  same  tribunal. 

Loomis. 
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No.  2. 

Mr.  Bowen  to  Minister  for  Foreign  Affairs. 

American  Legation, 

Caracas,  January  80,  1905. 

Mr.  Minister:  I  have  the  honor,  in  compliance  with  instructions 
I  have  received  from  Washington,  to  request  your  excellency  to- 
inform  me  whether  the  Government  of  Venezuela  is  willing  to  agree 
to  the  principle  of  an  impartial  arbitration  of  the  asphalt  case,  the- 
Critchfield  and  Jaurett  cases,  and  the  revision  of  the  Olcott  awards 
and  of  the  trial  of  all  those  cases  absolutely  on  their  merits  before* 
arbitrators  appointed  to  hear  and  to  decide  them. 

A  favorable  answer  to  that  question  would,  in  my  opinion,  be 
indisputably  creditable  to  the  Government  of  Venezuela  and  surely 
acceptable  and  gratifying  to  the  Government  of  the  United  States. 

The  only  reason,  if  I  understand  clearly  the  views  of  the  Vene- 
zuelan Government,  why  it  has  hesitated  to  submit  the  asphalt  case 
and  similar  cases  to  arbitration,  is  because  it  is  inclined  to  hold  that 
while  cases  are  before  the  Venezuelan  courts  they  can  not  be  con- 
sidered diplomatic  questions,  and  that  they  can  only  become  such 
after  the  courts  have  rendered  their  final  decision  in  such  a  way  or 
in  such  terms  as  to  constitute  a  denial  of  justice. 

If  the  Venezuelan  Government  is  deterred  by  those  views  from  sub- 
mitting to  arbitration  the  aforesaid  cases,  or  any  of  them,  I  suggest 
that  it  propose  to  the  Government  of  the  United  States  that  an  arbi- 
tration tribunal  be  selected  and  authorized  to  declare  whether  or  not 
the  aforesaid  cases,  or  any  of  them,  may  be  properly  regarded  a» 
diplomatic  questions,  and  to  hear  and  to  decide  such  of  them  as  are 
diplomatic  questions. 

It  would  not  be  practical,  nor  is  it  necessary,  to  submit  to  arbitra- 
tion the  general  principle  of  international  law  that  a  case  pending  in 
a  national  court  is  not  a  diplomatic  question.  We  are  not  discussing 
a  general  principle,  but  specific  cases,  and  these  specific  cases  can,  in 
my  opinion,  be  shown  to  De  wrongly  referred  to  the  aforesaid  general 
principle. 

Furthermore,  I  suggest  that  Venezuela  at  the  same  time  propose 
that  the  same  arbitration  tribunal  be  authorized  to  hear  and  decide 
such  cases  of  the  other  creditor  nations  as  it  may  declare  are  diplo- 
matic questions,  and  may  decide  what  sum  should  be  paid  yearly  to 
the  creditor  nations  out  of  the  customs  revenues  of  La  Guaira  and 
Puerto  Cabello. 

I  have  made  these  suggestions  in  order  that  I  may  never  be 
reproached  with  having  failed  to  put  forth  every  effort  possible  to 
induce  the  Government  of  Venezuela  to  settle  in  a  fair  ana  honorable 
way  her  disputes  with  foreign  nations.  Your  excellency  will  appre- 
ciate my  friendly  motives,  and  will,  I  know,  give  to  every  view  I  nave 
expressed  very  careful  and  conscientious  consideration. 
I  gladly,  etc., 

Herbert  W.  Bowen* 
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No.  3. 

Mr.  Bowen  to  Secretary  of  State. 

[Cablegram  sent  January  30, 1905,  at  7  a.  m.] 

I  have  sent  a  note  to  the  Venezuelan  minister  for  foreijgn  affairs, 
asking  whether  his  Government  will  agree  to  the  principle  of  an 
impartial  arbitration  of  the  four  cases,  and  suggesting,  if  it  will  not, 
that  it  propose  to  the  Government  of  the  United  States  that  a  tri- 
bunal of  arbitration  be  selected  to  declare  whether  these  and  other 
cases  of  other  nations  are  diplomatic  questions,  and  to  hear  and  to 
decide  them,  if  they  are,  and  to  fix  the  amount  that  ought  to  be  paid 
out  of  the  customs  revenues  to  the  creditor  nations. 

Bo  WEN. 


Mr.  Bowen  to  Secretary  of  State. 

[Cablegram  sent  February  1, 1906,  at  8  a,  m.] 

My  note  of  the  30th  may  not  be  answered  until  the  President 
returns  February  4.  I  suggested  Venezuela  should  propose  to  sub- 
mit to'; arbitration  whether  tne  cases  are  diplomatic,  in  order  to  show 
that  if^suggestion  was  declined  peaceable  settlement  is  impossible, 
and  to  offer  to  you  an  opportunity,  if  it  is  accepted,  to  deal  a  death- 
blow to  the  pernicious  Caivo  doctrine,  and  to  secure  justice  for  all  of 
the  creditor  nations  and  an  equitable  sum  from  the  customs  revenues. 
May  I  await  the  answer  to  my  note  before  advising  the  Venezuelan 
Government  that  your  instructions  to  me  contemplated  arbitration 
simply  of  our  own  four  cases,  and,  should  that  declaration  be  made, 
if  tne  Venezuelan  Government  rejects  my  suggestion? 

Bowen. 


No.  4. 
Mr.  Loomis  to  Minister  Bowen. 

[Cablegram  received  January  31, 1906,  at  12 JO  p.  m.] 

Department's  telegram  of  January  28  only  contemplated  arbitration 
of  four  cases  mentioned  on  their  absolute  merits.  It  could  not  agree 
to  submit  to  any  national  tribunal  to  decide  whether  any  question  is 
or  is  not  a  diplomatic  question.  That  would  be  an  innovation. 
When  cases  are  submitted  to  arbitration  on  their  merits  only,  if  the 
tribunal  decides  adversely  to  any  claimant  that  would  show  that  there 
ought  not  to  have  been  intervention  in  that  particular  case,  and  hence 
that  that  was  not  properly  a  diplomatic  question,  but  if  the  tribunal 
decides  in  the  favor  of  any  particular  claimant,  that  shows  that 
diplomatic  intervention  was  just  in  that  case.  The  United  States 
Government  could  not  agree  with  any  government  to  submit  to  a 
tribunal  the  power  to  pass  on  its  exercise  of  the  discretionary  right 
of  diplomatic  intervention.  So  advise  the  Venezuelan  Government, 
and  limit  the  proposed  arbitration  to  terms  stated  in  Department's 
telegram  of  January  28. 

Ix>omis. 
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Minister  Bowen  to  Secretary  of  State. 

[Cablegram  sent  February  1, 1905,  at  8  a.  m.] 

My  note  of  the  30th  mfcy  not  be  answered  until  the  President  returns 
February  4.  I  suggested  Venezuela  should  propose  to  submit  to 
arbitration  whether  the  cases  are  diplomatic,  in  order  to  show  that  if 
suggestion  was  declined  peaceable  settlement  is  impossible,  and  to 
offer  to  you  an  opportunity,  if  it  is  accepted,  to  deal  a  death  blow  to  the 
pernicious  Calvo  doctrine,  and  to  secure  justice  for  all  of  the  creditor 
nations  and  an  equitable  sum  from  the  customs  revenues.  May  I 
await  the  answer  to  my  note  before  advising  the  Venezuelan  Govern- 
ment your  instructions  to  me  contemplated  arbitration  simply  of  our 
own  four  cases,  and  should  that  declaration  be  made  if  the  Venezuelan 
Government  rejects  my  suggestion? 

BO  WEN. 


No.  6. 

Mr.  Loomis  to  Minister  Bowen. 

February  2,  1905.     (Received  at  4  p.  m.) 
The  Department  unable  to  submit  to  arbitration  the  question 
whether  cases  are  or  are  not  diplomatic,  but  you  may  use  your  dis- 
cretion about  communicating  our  position  to  the  Venezuelan  Gov- 
ernment. 

Loomis. 


No.  8. 

Minister  for  Foreign  Affairs  to  Mr.  Bowen. 

Ministry  for  Foreign  Affairs, 

Caracas,  February  2,  1905. 

Mr.  Minister:  1  acknowledge  the  receipt  of  your  excellency's  note 
of  the  30th  of  January  last,  and  I  have  received  instructions  from  the 
provisional  President  of  the  Republic  to  answer,  in  order,  the  points 
which  it  contains  in  the?  following  terms: 

The  asphalt  cases  have  been  rully  answered  in  previous  notes  to 
your  excellency  from  this  office  by  it  being  stipulated  in  such  con- 
tracts between  the  interested  parties  and  the  Government  of  the 
Republic  that  doubts  and  controversies  which  may  arise  in  the  execu- 
tion and  fulfillment  should  be  decided  by  the  tribunals  of  justice  of 
the  Republic,  there  not  being  able  to  be  in  any  case  grounds  for  inter- 
national claims;  and  now  your  excellency,  who  is  a  jurist,  will  under- 
stand that  it  would  not  be  creditable  for  the  Venezuelan  Government 
to  violate  the  said  proviso  agreed  upon  with  American  citizens  or 
companies. 

The  Jaurett  matter  is  a  mere  police  question,  and  as  to  the  revision 
of  the  award  of  Mr.  Olcott,  although  it  is  not  known  that  any  protest 
about  the  matter  has  been  made  by  him,  the  case,  in  the  opinion  of  the 
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Federal  Executive,  would  be  of  such  gravity,  if  it  were  made  that  in 
his  judgment  all  the  protocols  would  be  annulled  which  your  excel- 
lency signed  in  Washington  in  the  name  and  as  the  representative  of 
Venezuela. 

Nothing  creditable  would  then  result  to  the  Government  of  the 
Republic  from  its  acceptance. 

If  a  judicial  question  can  be  taken  away  from  the  competent  tri- 
bunals which  have  cognizance  thereof,  in  order  to  be  submitted  to  a 
diplomatic  decision,  as  your  excellency  has  affirmed  already  in  your 
various  notes,  the  Venezuelan  Government  would  not  be  indisposed 
to  accede  to  your  repeated  request,  provided,  always,  this  principle 
were  thus  sustained,  maintained,  and  embodied  in  international  law. 

The  Government  of  the  Republic  has  not  been  able,  even  remotely, 
to  foresee  the  denial  of  justice,  because  the  cases  in  court  are  of  such 
a  character  that  they  are  not  susceptible  to  it,  nor  much  less  would  it 
be  acceptable  to  the  Federal  Executive  if  the  honor  and  dignity  of  the 
nation  were  involved. 

Your  excellencv  knows,  bv  the  contents  of  previous  notes  from 
this  office,  that  tte  Venezuelan  Government  has  proposed,  in  every 
way,  to  the  Government  of  the  United  States  a  general  arbitration 
treaty  for  all  the  questions  which  in  due  international  form  can  be 
thus  decided.  And  as  regards  this  paragraph  of  the  note  of  your 
excellency  which  I  am  answering,  the  President  observes,  moreover, 
that  the  very  fact  of  submitting  to  an  arbiter  the  decision  as  to 
whether  the  question  is  diplomatic  or  not  would  be  not  only  a  proof 
that  it  was  not,  but  even  prejudicial  to  the  exact  investigation  of  the 
questions  by  the  chancelleries  that  discuss  them.  Nor  is  it  under- 
stood that  the  special  cases  to  which  your  excellency  refers  can  be 
governed  by  other  principles  or  other  rules  than  general  ones. 

The  next  paragraph  o  your  excellency's  note  is  of  such  magnitude 
and  gravity  that,  clealing  with  your  excellencv,  I  have  to  say  that 
the  Federal  Executive  hardly  can  understand  it  or  explain  it,  as 
vour  excellency,  as  former  representative  of  Venezuela,  ought  to 
know  what  sum  is  the  one  which  from  the  date  of  the  protocols  is 
being  paid  to  all  the  creditor  nations,  or  to  all  the  nations  which 
signed  with  her  diplomatic  agreements.  The  point  which  the  Gov- 
ernment of  the  Republic  could  not  settle — that  is  to  sav, preferential 
treatment — vour  excellency  knows  the  award  of  The  rfague  tribunal 
decided  it  clearly  and  categorically,  and  thus  it  has  been  observed 
and  fulfilled  by  the  Government  oi  Venezuela. 

If  any  new  rule  or  agreement  in  the  form  of  payment,  but  not  as 
to  the  amount,  could  be  obtained  by  the  Government  of  the  United 
States  with  the  other  nations  for  the  Government  of  Venezuela,  said 
payment  would  be  equallv  acceptable.  I  h$ve  to  inform  your 
excellency  anew  that  the  Venezuelan  Government  has  no  pending 
questions  of  any  kind  in  relation  to  what  vour  excellency  embodies 
in  the  paragraph  to  which  I  have  just  alluded. 

I  have  special  instructions  from  the  provisional  President  of  the 
Republic  to  give  to  your  excellency  at  all  events  the  most  cordial 
thanks  for  your  good  offices  and  desires,  and  avail  myself  of  the  op- 
portunity, etc. 

Alejandro  Ybarra. 
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No.  9. 
Minister  Bowen  to  the  Secretary  of  State. 

[Cablegram  sent  February  2, 1905.] 

I  have  just  received  the  answer  to  my  note.  The  President  declines 
to  arbitrate  our  four  American  cases  and  to  submit  to  arbitration 
whether  pending  questions  are  diplomatic  or  not,  and  finally  to  per- 
mit a  tribunal  of  arbitration  to  fix  the  sum  that  should  be  paid  out  of 
the  customs  revenues.  He  asks  again  for  a  treaty  of  arbitration  for 
settling  questions  that  may  become  diplomatic. 

BOWEN. 


Minister  Bowen  to  Secretary  of  State. 

[Cablegram  Rent  February  3, 1905,  at  6  p.  m.] 

The  President  asks  for  a  general  treaty  of  arbitration  for  settling 
questions  that  may  become  diplomatic  in  accordance  with  the  rules 
of  international  law.  Do  you  wish  me  to  decline  the  foregoing 
request,  or  to  inform  the  Venezuelan  Government  that  the  Govern- 
ment of  the  United  States  also  could  not  agree  to  submit  to  arbitra- 
tion whether. or  not  pending  questions  are  diplomatic? 

Bowen. 


No.  10.  • 
Mr.  Hay  to  Minister  Bowen. 

[Cablegram  received  February  3, 1905,  at  3  p.  m.] 

The  suggestion  that  the  United  States  enter  into  a  treaty  to  de- 
termine what  questions  may  become  diplomatic  can  not  be  taken 
seriously.  So  inform  the  Venezuelan  Government.  It  is  desirable 
to  use  cipher  in  communicating  with  the  Department. 

Hay. 


Minister  Bowen  to  the  Secretary  of  State. 

[Cablegram  sent  February  3,  1905,  at  6  p.  m.] 

The  President  asks  for  a  general  treaty  of  arbitration  for  settling 
questions  that  may  become  diplomatic  in  accordance  with  the  rules  of 
international  law.  Do  you  wish  me  to  decline  the  foregoing  request, 
or  to  inform  the  Venezuelan  Government  that  the  Government 
of  the  United  States  also  could  not  agree  to  submit  to  arbitration 
whether  or  not  pending  questions  are  diplomatic? 

Bowen. 
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No.  11. 
Minister  Bowen  to  the  Secretary  of  State. 

[Cablegram  sent  February  5, 1905,  at  8  a.  m.] 

The  Venezuelan  charg6  d'affaires  cabled  the  President  yesterday 
that  you  said  the  difficulties  with  Venezuela  could  be  arranged.  The 
President  cabled  for  details.  The  Venezuelan  charg6  d'affaires 
replied  that  you  asked  him,  "Why  does  not  the  President  accept  a 
general  arbitration  treaty V  adding,  "If  he  would,  all  would  be  set- 
tled amicably,  and  Venezuela  would  never  have  a  better  friend  than 
the  United  States."  The  President  cabled  back  to  tell  you  that  he 
has  never  asked  for  anything  except  to  submit  everything  to  arbitra- 
tion, but  that  I  prevented  everything.  That  statement  is  false.  He 
refused  to  submit  to  arbitration  pending  questions,  and  asked  for  a 
general  arbitration  treaty  for  the  future.  Your  instructions  to  me 
stated  that  the  United  States  would  consider  negotiating  a  general 
treaty  only  after  pending  questions  are  settled .  As  the  President  claims 
cases  before  his  courts  are  not  diplomatic  questions,  it  would  be  useless 
to  make  a  general  arbitration  treaty  unless  he  accepts  our  definition 
of  "diplomatic  questions." 

Bowen. 


Mr.  Hay  to  Minister  Bowen. 

[Telegram.] 

Department  of  State, 

Washington,  February  6,  1906. 
Venezuelan  charg6  was  informed  there  could  be  no  settlement  which 
did  not  provide  for  prompt  arbitration  of  pending  questions.     He 
was  distinctly  told  that  a  general  arbitration  treaty  as  proposed  by 
Venezuelan  Government  would  be  unacceptable  at  this  juncture. 

Hat. 


Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

Caracas. 

(Received  February  10,  1905—11.56  a.  m.) 

On  the  6th  I  answered  the  last  note  of  minister  for  foreign  affairs 

by  stating  simply   that   the  United   States  declines  to   make  any 

settlement  whicn  does  not  provide  for  prompt  arbitration  of  pending 

questions  and  that  general  arbitration  treaty  unacceptable  at  this 

J'uncture.     Venezuelan    Government    has    not    replied    except    by 
ortifying  mountain  passes  to  the  coast  and  sending  extra  forces  and 
ammunition  to  La  Guayra. 

Bowen. 
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The  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State, 
Washington,  February  13,  1905. 
y  Take  no  action  whatever  in  Crichfield  or  the  United  States  and 
Venezuelan  Company  case  until  further  instructed. 

Hat. 


Mr.  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas. 
(Received  February  15,  1905—5.38  p.  m.) 
The  court  to-day  confirmed  sequestration  Bermuda  property. 

Bowen. 


Secretary  of  State  to  Mr.  Bowen. 

No.  242.]  Department  of  State, 

Washington,  March  10,  1905. 

Sir  :  I  have  to  acknowledge  the  receipt  of  your  No.  385,  of  the  5th 
ultimo,  in  regard  to  the  pending  negotiations  between  the  United 
States  and  Venezuela. 

In  reply  I  have  to  say  that  the  Department  approves  your  opinion 
that  we  should  not  make  a  general  arbitration  treaty  with  Venezuela 
until  all  pending  questions  between  the  two  governments  have  been 
settled  in  conformity  with  the  Department's  instructions  heretofore 
given.  In  the  light  of  President  Castro's  statement  to  you,  con- 
tained in  the  note  of  the  minister  of  foreign  affairs  of  February  2, 
"the  very  fact  of  submitting  to  an  arbiter  the  decision  as  to  whether 
a  question  is  diplomatic  or  not  would  be  not  only  a  proof  that  it  was 
not,  but  even  prejudicial  to  the  exact  investigation  of  the  questions 
by  the  chancelleries  that  are  to  discuss  them.  This  language  of  the 
President  completely  demonstrates  the  futility  of  proposing  or  dis- 
cussing the  formation  of  an  arbitration  treaty  for  the  purpose  of 
deciding  the  question  whether  a  case  is  diplomatic  or  not.  In  short, 
the  language  quoted  shows  the  inability  of  this  Government  to  accede 
to  any  arbitration  of  the  question  proposed. 

Taking  the  Bermudez  Asphalt  Company  case  as  an  example,  if 
the  question  were  submitted  to  a  tribunal  to  decide  whether  or  not 
the  case  is  diplomatic,  it  would  involve  the  presentation  before  an 
international  tribunal  of  many  details  in  connection  with  prosecu- 
tions instituted  against  the  Bermudez  company  which  this  Govern- 
ment would  wish  to  be  spared  the  necessity  of  presenting.  Incidents 
such  as  have  characterized  the  successive  prosecutions  of  the  Ber- 
mudez company  were  fully  considered  by  the  Department  of  State 
before  it  determined  whether  or  not  the  Government  ought  to  inter- 
vene with  the  Venezuelan  Government  for  the  protection  of  the  com- 
pany.    Once  its  decision  to  intervene  is  taken  and  an  arbitration 
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arranged,  the  case  then  goes  to  the  tribunal  on  its  merits  and  it  would 
be  very  inconvenient,  since  it  might  lead  to  recriminations  creating 
resentments,  if  the  intervening  government  had  to  show  the  many 
serious  charges  and  proofs  adduced  that  the  executive  had  overawed 
the  courts ;^and  by  removals  and  imprisonments  of  judges  and  of 
attorneys,  and  by  interposing  other  obstacles  to  the  due  and  impar- 
tial administration  of  justice,  had  thus  finally  convinced  the  inter- 
vening government  of  the  propriety  and  necessity  -of  its  action. 
Expositions  and  discussions  of  this  nature  would  not  conduce  to  the 
maintenance  of  that  mutual  respect  and  friendship  which  should 
continue  in  spite  of  serious  controversies  between  differing  govern- 
ments. 

The  revision  of  the  Olcott  award  could  not  have  the  serious  con- 
sequences supposed  in  the  note  of  the  minister  addressed  to  you  on 
February  2.  The  protocol  for  the  revision  of  that  award  would  be 
so  drawn  that  the  action  of  the  reviewing  tribunal  would  have  no 
effect  on  the  previous  protocol  and  awards.  -It  would  have  the 
effect,  however,  and  this  the  Department  asks,  that  the  tribunal 
might  fairly  and  fully  reconsider  the  whole  case  and  render  to  Mr. 
Olcott  that  justice  which  appears  to  have  been  denied  by  the  award 
given  under  the  previous  protocol. 

The  attitude  of  the  Venezuelan  Government  toward  the  Govern- 
ment of  the  United  States  and  toward  the  interests  of  its  citizens 
who  have  suffered  so  grave  and  frequent  wrongs  arbitrarily  com- 
mitted by  the  Government  of  Venezuela  require  that  justice  should 
now  be  fully  done,  once  for  all.  If  the  Government  of  Venezuela 
finally  declines  to  consent  to  an  impartial  arbitration,  insuring  the 
rendition  of  complete  justice  to  these  injured  parties,  the  Govern- 
ment of  the  United  States  may  be  regretfully  compelled  to  take  such 
measures  as  it  may  find  necessary  to  effect  complete  redress  without 
resort  to  arbitration.  The  Government  of  the  united  States  stands 
committed  to  the  principle  of  impartial  arbitration,  which  can  do 
injustice  to  nobody;  and  if  its  moderate  request  is  peremptorily 
refused  it  will  be  at  liberty  to  consider,  if  it  is  compelled  to  resort- 
to  more  vigorous  measures,  whether  those  measures  shall  include 
complete  indemnification  not  only  for  the  citizens  aggrieved  but 
for  any  expenses  of  the  Government  of  the  United  States  which  may 
attend  their  execution. 

You  are  at  liberty  to  furnish  a  copy  of  this  instruction  to  the 
minister  for  foreign  affairs. 

I  am,  etc.,  John  Hay. 


Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

Caracas,  March  20,  1906. 

(Received  10.24  a.  m.) 
I  have  sent  to  minister  of  foreign  affairs  copy  of  your  final  proposal 
of  the  10th,  and  requested  answer  whether  or  not  Venezuelan  Gov- 
ernment will  accept  it. 

Bowen. 
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Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

Caracas,  March  23,  1905. 

(Received  9.08  p.  m.) 
The  Venezuelan  Government,  in  answer  to  final  proposal  of  arbi- 
tration contained  in  your  note  of  the  10th,  denies  it  nas  any  pending 
questions  with  the  United  States;  claims  it  would  be  offensive  to 
tne  honor  of  the  Dutch  to  revise  Olcott  case,  and  maintains  there  is 
reason  to  believe  case  belongs  to  Venezuelan  courts.  Before  giving 
further  consideration  to  your  note,  the  Venezuelan  Government  states 
that  it  must  know  whether  the  United  States  respects  methods  and 
nobility  of  the  Venezuelan  courts.  The  answer  is  unyielding  and 
insolent  and  requires  no  further  ultimatum. 

Bowen. 


Minister  Bowen  to  Mr.  Hay. 

No.  394.]  American  Legation, 

Caracas,  April  2, 1905. 

Sir  :  I  have  the  honor  to  inclose  herewith  a  copy  of  the  answer  of  the 
minister  for  foreign  affairs  to  your  note  of  March  10,  and  a  translation 
of  the  answer. 

As  my  correspondence  with  the  Government  in  regard  to  arbitration 
ended  in  an  absolute  refusal  on  the  part  of  President  Castro  to  favor 
any  of  my  suggestions,  and  was  interpreted  by  him  as  evidence  that  I 
was  attempting  to  impair  the  good  relations  existing  between  the 
United  States  and  Venezuela,  I  decided  to  submit  to  nim  a  copy  of 
your  note  of  March  10,  in  order  that  he  might  have  the  opportunity  to 
ponder  carefully  your  views  and  conclusions,  and  to  answer  tnem 
without  being  influenced  by  any  feeling  of  personal  animosity,  as  he 
may  have  been  when  he  replied  to  my  notes. 

That  he  failed  to  avail  himself  of  that  opportunity  is  very  apparent. 
The  whole  tone  of  his  answer  to  your  note  is  exceptionally  impetuous 
and  insolent,  while  the  arguments  he  employs  are  distinctly  disingenu- 
ous and  obviously  absurd. 

Hardly  had  the  commission  finished  their  work  here  before  he 
demanded  a  revision  of  the  Belgian  award;  and  yet  in  his  note  to  you 
he  declares  that  he  can  not  revise  the  Olcott  case  "  without  failing  in 
the  respect  which  is  due  to  that  which  has  been  agreed  upon."     And 

Sain,  when  he  states  that  the  asphalt  case  belongs  to  the  national  courts 
Venezuela  he  knows  perfectly  well  that  he  controls  those  courts  abso- 
lutely and  that,  consequently,  they  are  courts  of  injustice.  In  countries 
where  the  government  is  much  more  respectable  than  his  is  the  civil- 
ized nations  have  consular  courts.  The  right  to  appeal  for  justice  and 
to  expect  justice  is  an  indisputable  and  inalienable  right,  which  no  civ- 
ilized human  being  can  allow  himself  to  be  deprived  of.  That  right  is 
denied  in  Venezuela  to-day  by  President  Castro;  and  thus  it  is  that 
American  citizens  here  look  to  the  Government  of  the  United  States 
for  protection.     Never  mind  what  wrong  our  citizens  here  may  do, 
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they  are  entitled  to  insist  that  they  be  dealt  with  legally.  Not  even^to 
the  worst  of  criminals  should  injustice  be  done.  And  what  is  true. of 
our  citizens  is  true  of  the  citizens  and  subjects  residing  here  of  all  the 
other  civilized  nations.  They  are  oppressed  and  distressed.  Com- 
plaints innumerable  they  have  made  to  their  respective  legations  here. 
I  am/ etc., 

Herbert  W.  Bowen. 


Minister  of  foreign  relations  to  Mr.  Bowen. 

[Translation.] 

Ministry  of  Foreign  Relations 

op  the  United  States  of  Venezuela, 

Caracas,  March  tS,  1905. 

Mr.  Minister:  I  limit  myself  to  acknowledging  the  receipt  of  your  excellency's 
note  of  the  19th  instant,  and  of  the  inclosure  of  His  Excellency  Mr.  John  Hay,  of  the 
10th,  because  I  believe,  with  good  foundation,  that  the  Venezuelan  Government  has 
in  reality  no  pending  questions  with  the  Government  of  the  United  States,  it  being 
an  evident  fact,  supported  by  every  kind  of  evidence,  that  the  Venezuelan  Govern- 
ment arranged  in  Washington,  by  its  proctocol  signed  in  1903,  the  subjects  that  could 
be  matters  for  discussion,  and  that  were  decided  by  the  mixed  commission  that  after- 
wards met  in  Caracas.  | 

As,  on  the  other  hand,  one  of  the  matters  which  is  treated  by  His  Excellency  Mr.  Hay 
is  found  contained  in  those  decisions,  which  is  the  same  as  if  we  should  say  that  it  has 
already  the  potency  of  things  adjudicated,  and  because  the  Venezulean  Government 
would  consider  it  as  an  offense  to  the  honor  of  the  Dutch  nation  and  of  the  Dutch 
umpire,  Mr.  Harry  Barge,  who  decided  the  Olcott  claim,  acquiescence  could  not  be 
given  to  such  an  unseasonable  request  without  failing  in  the  respect  which  is  due  to 
that  which  has  been  agreed  upon,  and  it  would  be  at  the  same  time  even  a  reason  for 
belie  ving  that  not  even  a  new  agreement,  judgment,  or  arbitration  could  be  executed;  so 
with  the  matter  of  the  New  York  and  Bermudez  Company,  His  Excellency  Mr.  Hay, 
ought  to  know  that  by  its  nature  it  is  one  of  the  cases  that  belong  to  the  ordinary 
courts  of  the  country,  to  which  the  laws  now  existing  remit  the  case,  and  to  which 
are  subject  all  those  of  foreign  nationality  who  come  to  reside  or  make  contracts  here. 

The  Provisional  President  of  the  Republic  charges  me,  then,  to  say  to  your  excel- 
lency, in  order  that  you  may  in  turn  communicate  it  to  His  Excellency  Mr.  John  Hay, 
that  this  Government,  in  order  to  consider  his  note,  needs  to  know,  at  once  and  for  the 
aforesaid  reasons,  whether  the  matter  in  question  relates  to  the  sovereignty  and  inde- 
pendence of  this  Republic — that  is  to  say,  whether  or  not  the  Government  of  the 
United  States  respects  and  reveres  the  legislation  of  this  Republic  and  the  nobility 
of  its  tribunals,  and  whether  it  respects  and  reveres  equally  tne  agreements  and  arbi- 
tral decision  which  it,  representing  the  Venezuelan  Government,  concluded. 

I  reiterate  to  your  excellency,  on  this  occasion,  the  assurance  of  my  most  distin- 
guished consideration. 

Alejandro  Ybarra. 


The  Acting  Secretary  of  State  to  Charge  Hutchinson. 

[Tekjgram.] 

Department  of  State, 
Washington,  May  22,  1906. 
Inform  Department  if  there  has  been  a  recent  decision  in  asphalt 
case. 

IjOOMIS. 
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Mr.  Hutchinson  to  Secretary  of  State. 

(Telegram.] 

Caracas,  May  24,  1905. 

(Received  9.34  a.  m.) 
Court  of  first  instance  gave  decision  against  the  New  York  and 
Bermudez  Company  last  Saturday  on  Hamilton  concession  annulling 
concession  and  damages  to  be  assessed  by  experts.     The  case  will  be 
appealed  to  full  court. 

Hutchinson. 


Mr.  Hutchinson  to  Mr.  Hay. 

No.  432.]  American  Legation, 

Caracas }  June  22,  1905. 
Sir:  1  have  the  honor  to  confirm  my  cablegram  to  the  Department, 
dated  the  20th  instant,  and  reading  as  follows: 

Court  of  first  instance  overrules  Bermudas — Bermudez — Company  exceptions 
which  claimed  incompetency  of  the  court  and  defect  in  the  form  of  the  demand  in 
revolutionary  case. 

Hutchinson. 

As  the  exceptions  taken  by  the  company  have  been  overruled,  the 
case  will  be  proceeded  with. 

I  inclose  copy  and  translation  of  the  decision. 
I  have,  etc., 

Norman  Hutchinson. 


[Inclosure  to  No.  432.] 

United  States  of  Venezuela — in  their  name,  the  civil  division  of  the 
court  of  first  instance  of  the  eastern  section  of  the  federal  district. 

The  court  has  seen  the  proceedings  and  heard  the  addresses  of  the 
representatives  of  the  parties.  On  the  day  and  hour  fixed  for  taking 
the  answer  to  the  action  instituted  by  the  nation  against  the  New 
York  and  Bermudez  Company,  an  incorporated  company  which  has 
its  domicile  in  Philadelphia,  United  States  of  America,  and  also  in 
this  city,  to  the  end  that  it  satisfy  the  loss  and  damage  occasioned 
through  its  participation  in  the  late  revolution  called  "Libertadora," 
Dr.  J.  B.  Bance,  the  constituted  attorney  of  the  defendant  company, 
took  the  dilatory  exception  of  incompetency  of  the  court,  and  defect 
in  the  form  of  the  action,  the  first  as  a  principal  and  the  second  as  a 
subordinate  objection,  and  he  based  them  on  the  following  grounds: 
The  first,  on  that  the  principal  act  and  the  one  from  which  the 
present  action  arises  is,  according  to  two  corresponding  judgments 
delivered  on  the  hearing  of  the  preliminary  objection  of  inadmissi- 
bility of  the  action  by  this  court  or  by  the  superior  court,  that  the 
defendant  company  had  furnished  funds  and  given  moral  and  mate- 
rial support  to  the  il Libert adora"  revolution,  from  the  beginning, 
until  the  end  of  the  struggle,  and  that  this  act,  wluch  had  been  so 
erroneously  estimated  by  the  judges  who  gave  the  judgments,  and 
who  disregarded  the  allegations  put  forward  in  defense  of  the  com- 

3<>r><>s— S.  Doc.  413,  60-1 33 
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any,  took  place,  according  to  the  terms  of  the  declaration  itself, 
eyond  the  territory  of  the  Republic,  and  that  the  action  having 
been  admitted  in  that  form,  this  court  proves  to  be  incompetent. 

The  second  exception  is  based  on  the  following  reasons:  That  the 
action  has  been  instituted  against  the  company,  to  the  end  that  it  be 
condemned  to  pay  the  United  States  of  Venezuela  for  the  serious 
damage  caused  thereto  by  its  participation  in  the  late  "Libertadora" 
revolution,  adding  that  the  amount  for  said  damage  should  be  fixed 
by  experts  from  data  to  be  furnished  at  the  legal  opportunity.  And 
it  is  also  stated  in  the  declaration,  that  the  said  revolution,  besides  the 
enormous  sums  which  it  obliged  the  Government  to  expend  for  the 
quelling  thereof,  occasioned  considerable  hurt  to  the  national  treasury, 
as  can  be  obviously  supposed,  and  as  will  be  proved  during  the  course 
of  the  suit.  That  in  treating  of  a  personal  action  brought  by  the 
State  for  reparation  for  the  like  detriment,  it  is  indispensable,  in  order 
that  the  object  of  the  action  and  the  reasons  and  documents  on  which 
it  is  based  should  be  clearly  expressed  and  determined  by  means  of 
the  necessary  explanations  and  data,  as  is  required  by  article  242  of 
the  code  of  civil  procedure,  to  know  the  amount  of  those  enormous 
sums,  and  in  what  the  hurt  of  considerable  importance  consists,  and 
all  the  corresponding  accounts  should  likewise  be  furnished;  and 
that  in  the  declaration  there  is  not  a  single  item  of  such  expenses,  nor 
is  a  single  explanatory  word  given  of  the  exceptional  damage  which 
can  not  remain  subject  to  suppositions  and  conjectures  for  the  defense; 
nor  are  there  data  which  can  be  adduced  at  any  other  time  or  during 
the  course  of  the  suit. 

In  due  time  Dr.  F.  Arroyo  Parejo,  the  attorney-general  of  the  nation, 
joined  issue  on  these  exceptions,  alleging  that  both  are  improper  and 
contrary  to  law,  and  he  asked  that,  as  the  matter  of  said  exceptions 
constituted  merely  a  point  of  law,  they  should  be  determined  without 
taking  evidence.  The  constituted  attorney  of  the  defendant  company 
having  made  the  like  request,  the  court  granted  the  same,  and  having, 
in  conformity  to  the  law,  considered  the  motion,  now  proceeds  to  pass 
judgment  thereon. 

The  incompetence  of  this  court  has  been  raised  as  a  principal  objec- 
tion by  the  constituted  attorney  of  the  defendant  company,  oy  reason 
of  which  should  be  the  proper  territory  to  take  cognizance  of  the 
action  brought,  and  this  being  a  point  which  should  be  made  clear  in 
the  light  of  jurisprudence  and  legal  teaching,  the  court,  for  the  pur- 
pose of  firmly  establishing  the  present  judgment,  proceeds  to  con- 
sider it  and  observes:  (1)  That  the  principal  act,  that  is  to  say,  the 
"Libertadora"  revolution,  participation  in  which  has  been  imputed 
to  the  defendant  company,  took  place  in  this  Republic,  and  that  it  was 
the  result  of  the  measures  taken  abroad  by  the  representative  of  the 
New  York  and  Bermudez  Company,  and  the  agreement  made  between 
the  latter  and  the  leader  of  the  said  revolution :  (2)  that  in  the  declara- 
tion of  the  action  it  is  not  stated  that  the  fact  from  which  the  action 
arises  took  place  beyond  the  territory  of  the  Republic,  since  it  is 
therein  said  "that  as  the  result  of  the  measures  of  the  defendant 
company,  in  Europe,  the  sadly  celebrated  steamer  Banrigh,  the  history 
of  whose  piratical  depredations  is  well  known  to  all,  appeared  off  the 
coasts  of  Venezuela,  armed  for  war,  with  abundance  of  material,  and 
having  the  leader  of  the  revolution  on  board:  (3)  that  that  point  was 
not  submitted  to  the  courts  which  passed  on  the  exception  of  inad- 
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missibility  and  therefore  they  could  not  have  given  any  decision 
thereon;  and 

Whereas  that  act  from  which  the  action  brought  is  made  to  be 
derived  having  been  committed  in  Venezuela,  this  is  the  competent 
court  to  take  cognizance  of  the  action  instituted  by  the  nation  against 
the  New  York  and  Bermudez  Company ; 

And  whereas  in  c6nformity  with  the  second  case  of  article  101  of 
the  code  of  civil  procedure,  even  those  who  are  not  domiciled  in  the 
Republic  can  be  sued  before  the  courts  thereof  when  the  acts  in  ques- 
tion took  place  within  its  territory,  including  therefore  all  responsi- 
bilities that  arise  from  crimes  or  misdemeanors; 

And  as  to  the  exception  to  the  form  of  the  action  the  court  finds 
that  the  estimation  or  the  loss  and  damage  from  failure  to  execute 
contracts  or  from  the  commission  of  crimes  and  misdemeanors  should 
be  made  by  the  judge  in  accordance  with  equity  and  the  evidence 
adduced,  as  is  determined  by  article  185  of  the  code  of  civil  pro- 
cedure, and  when  he  can  not  estimate  them  from  the  evidence,  the 
law  provides  that  the  estimation  should  be  made  by  experts,  which 
clearly  indicates  that  the  claimant  in  the  suit  should  not  and  can 
not  make  the  estimation  beforehand,  and  that  he  is  only  obliged  to 
prove  them; 

And  whereas  the  exception  of  defect  in  the  form  of  the  action  is 
only  proper  when  some  of  the  requisites  prescribed  by  article  242  of 
the  code  of  civil  procedure  have  not  been  complied  with,  and  in  the 
present  case  all  seem  to  have  been  complied  with: 

For  these  reasons,  administering  justice  by  authority  of  law,  the 
court  disallows  the  exceptions  of  its  incompetence  and  defect  in  the 
form  of  the  action,  taken  by  the  constituted  attorney  of  the  New 
York  and  Bermudez  Company,  and  makes  no  special  order  as  to  costs. 

Given,  sealed,  and  signed  at  the  audience  hall  of  this  court,  at  the 
Yellow  House,  in  Caracas,  this  9th  day  of  June,  1905,  year  ninety- 
fourth  of  the  independence  and  forty-seventh  of  the  federation. 

P.  Hermoso  Telleria. 
Vicente  E.  Velutini,  Secretary. 


Charge  Hutchinson*  to  the  Secretary  of  State. 

[Telegram.] 

Caracas,  vla  Hatti, 
Received  August  2, 1905. 
Final  argument  on  the  Hamilton  concession  called  for,   which 
means  that  final  decision  is  expected  this  month  and  possibly  by 
August  11.     Advise  Bermudez  Company. 

Hutchinson. 


Charge  Hutchinson  to  the  Secretary  of  State. 

[Telegram.] 

Caracas,  August  8,  1905. 
Final  decision  Hamilton  suit  yesterday  confirms  all  the  points  of 
the  lower  court,  including  costs.     Advise  Bermudez  Company. 

Hutchinson. 
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Charge  Hutchinson  to  the  Secretary  of  State. 

(Telegram.] 

Caracas,  August  £,  1905. 
Bermudez  Company  manager  files  formal  protest  with  the  legation 
of  the  United  States.     Claims  absolute  denial  of  justice. 

Hutchinson. 


Charge  Hutchinson  to  the  Secretary  of  State. 

No.  468.]  American  Legation, 

Caracas,  August  13,  1905. 
Sir:  I  have  the  honor  to  confirm  my  two  cablegrams  of  the  8th 
instant,  which  read  as  follows : 

Final  decision  Hamilton  suit  yesterday  confirms  all  the  points  of  the  lower  court, 
including  costs.     Advise  Bermudez  Company. 

Hutchinson. 

Bermudez  Company  manager  files  formal  protest  with  the  legation  of  the  United 
States.     Claims  absolute  denial  of  justice. 

Hutchinson. 

Referring  to  the  first  cablegram  above  given,  I  have  to  report  that 
the  decision  was  known  to  me  on  the  afternoon  of  the  7th,  but  I  had 
not  yet  seen  the  printed  copy  of  the  decision  in  the  Official  Gazette 
(copy  and  translation  inclosed),  so  did  not  cable  the  Department  until 
the  morning  of  the  8th. 

The  manager  of  the  company,  Captain  Wright,  asked  me  to  have 
the  company  advised  of  the  decision  through  the  Department,  and 
this  was  fortunate,  as  the  cablegram  which  Captain  Wright  sent  was 
stopped  by  the  fiscal  in  La  Guaira,  although  a  translation  of  its  con- 
tents was  given  him.  This,  as  the  Department  knows,  is  not  the  first 
time  that  the  company's  cablegrams  have  been  stopped 

Referring  to  the  second  cablegram  above  given,  I  have  to  report 
that  the  company's  manager  filed  with  me  on  the  morning  of  the  8th 
instant  two  copies  of  a  written  protest,  in  the  name  of  the  company, 
protesting  against  the  decision  as  being  an  absolute  denial  of  justice 
and  as  being  contrary  to  the  evidence,  the  facts,  and  the  law.  This 
protest  is  audressed  to  me,  as  eharg£  d'affaires  of  the  United  States, 
and  is  accompanied  bv  various  documents  and  translations  sustain- 
ing it.  The  action  of  the  Government  of  Venezuela,  its  attorney- 
general  and  his  agent,  and  the  actions  of  the  lower  and  higher  courts 
are  protested  against.  The  manager  also  protests  against  the  stop- 
page of  his  cablegram  by  the  Government  fiscal.  The  said  protest 
was  signed  and  sworn  to  before  me,  in  the  American  legation,  on  the 
8th  instant,  and  bears  my  legal  authentication.  (Copy  of  the  said 
protest  inclosed  with  accompanying  documents  and  translations.) 

As  the  Department  has  sent  me  no  instructions  in  connection 
with  the  company's  protest,  I  have  not  made  protest  to  the  Venezu- 
elan Government,  as  1  conclude  Mr.  Russell  and  Mr.  Calhoun  will 
arrive  at  a  proper  time  and  with  full  instructions. 

In  conclusion,  1  beg  to  point  out  that  it  is  now  nine  months  since 
the  Department  instructed  me  by  cablegram  to  use  all  my  efforts  in 
inducing  this  Government  to  hasten  the  final  decision  in  this  case, 
which  the  federal  and  cassation  court  has  just  rendered. 
I  have,  etc., 

Norman  Hutchinson. 
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The  federal  and  cassation  court. 

The  United  States  of  Venezuela — in  their  name,  the  tribunal  of  the  only  and  last 
instance  of  the  federal  and  cassation  court. 

With  the  pleadings  of  the  parties,  the  trial  concluded.  In  virtue  of  the  appeal 
lodged  by  the  New  York  and  Bermudez  Company  against  the  judgment  of  the  20th 
of  May  of  the  present  year,  pronounced  by  the  tribunal  of  the  first  instance  of  the 
federal  and  cassation  court,  the  records  have  come  to  this  tribunal.  On  the  20th  of 
the  month  of  July  of  the  preceding  year  the  attorney-general  of  the  nation  sued  the 
New  York  and  Bermudez  Company,  in  the  person  of  its  representative,  Robert  Kemp 
Wright,  that  it  should  agree  to  the  cancellation  of  the  contract  that  the  ministry  of 
fomento  of  Venezuela,  by  order  and  authority  of  the  President,  concluded  on  the  15th 
of  September,  1883,  with  Mr.  Horatius  R.  Hamilton,  to  which  contract  additions 
were  made  on  the  19th  of  October  the  same  year  and  on  the  30th  of  May,  1884,  approved 
by  the  National  Congress  on  the  6th  of  June,  1884,  and  of  which  the  above-mentioned 
company  is  the  cessionary.  The  attorney-general  also  sued  for  the  payment  of  dam- 
ages caused  by  the  nonexecution  of  said  contract  according  to  a  just  estimation  by 
experts,  calculated  in  accordance  with  the  terms  established  by  the  first  additional 
article,  and  for  the  expense  occasioned  by  the  judicial  suit.  The  plaintiff  alleged  in 
his  bill  that  a  lease  was  the  question,  the  matter  of  which  is  the  enjoyment  of  all  the 
natural  products  existing  in  the  public  lands  of  the  former  State  of  Bermudez.  In 
virtue  hereof,  and  resting  on  the  voucher  and  telegram  which  he  inclosed  in  order 
to  prove  that  the  lease  holder  had  failed  to  perform  improvements  to  which  it  was 
bound,  yuch  as  the  canalization  of  the  rivers  of  said  State,  he  petitioned  in  conformity 
with  case  7,  article  373,  of  the  code  of  civil  procedure,  for  the  sequestration  of  the  mine 
which  the  defendant  company  exploits  at  Guanoco,  with  all  the  exploitation  appara- 
tus and  accessories,  to  answer  for  the  consequences  of  the  suit. 

Bv  writ  of  21st.  of  July,  1904,  the  New  York  and  Bermudez  Company  was  summoned, 
in  the  person  of  its  legal  representative,  to  answer  to  the  petition,  and  on  the  same 
date  the  tribunal  of  the  first  instance  decreed  the  sequestration  sued  for,  which  was 
performed  by  the  civil  judge  of  the  first  instance  of  the  section  of  Cumana  and  ratified 
after  the  legal  procedure  on  the  4th  of  October,  1904.  The  tribunal  of  appeal  con- 
firmed, in  its  turn,  on  the  15*h  of  February  of  the  present  year  the  last-mentioned 
decision.  When  the  opportunity  to  answer  to  the  petition  arrived,  it  was  proceeded 
thereto,  in  the  sitting  of  the  5th  of  August  of  the  year  1904,  at  the  hour  previously 
pointed  out.  The  parties  being  present,  after  the  reading  of  what  was  convenient, 
the  managing  director  of  the  company  presented  the  answer  in  writing,  authorized 
by  him  and  Dr.  Juan  Bautista  Bances;  he  contradicted  the  action,  both  as  to  facts 
and  right,  and  based  his  opposition  on  the  following  grounds:  That  the  Hamilton 
contract  is  not  a  lease;  that  the  contracting  parties  never  intended  to  conclude  a  lease 
when  they  executed  that  contract;  that  neither  of  the  contracting  parlies  has  con- 
sidered or  held  it  as  a  lease;  that  the  stipulations  of  said  convention  can  not  be  adapted 
to  the  rules  and  consequences  of  the  lease,  either  in  virtue  of  their  form  or  of  their 
meaning:  that  all  rights  granted  to  Hamilton,  excepting  that  of  exploration,  are  of 
doubtful  and  hypothetical  exercise,  on  account  of  their  being  conditional;  that  the 
results  of  the  contract  were  aleatory  and  that  it  was  not  the  only  specimen  of  analogous 
concessions;  that  all  the  so-called  advantages  of  the  company,  in  case  they  existed, 
which  is  denied,  would  not  vitiate  the  juridical  force  of  the  convention,  since  the  prof- 
its obtained  are  the  fruit  of  prevision  and  effort:  that  the  obligations  contracted  have 
been  carefully  and  mast  completely  complied  with  both  by  the  assignor  Hamilton 
and  the  company,  and  that  such  compliance  therewith  is  fully  proved  by  an  official 
and  express  declaration  of  the  Federal  executive  power  of  Venezuela:  that  the  obliga- 
tions said  not  to  have  been  complied  with  by  tne  company  are  not  subject  to  any 
fixed  time  and  could  only  be  considered  as  due  and  demandable  after  the  judicial 
authority  should  have  fixed  a  time  and  this  should  have  expired:  that  respecting 
those  same  obligations  he  formally  opposes  the  prescription  established  by  article 
1909  of  the  civil  code  then  in  force  and  by  article  1904  of  the  present  civil  code:  that 
the  supposed  obligation  of  canalizing  one  or  more  rivers  never  existed  legally  for 
Hamilton  or  for  the  company:  that  if  it  had  existed  it  would  be  found  that  it  was  an 
alternative  condition  and  that  it  was  complied  with:  that,  even  supposing  it  to  have 
existed  as  a  simple  obligation,  it  would  be  found  that  it  was  complied  with  as  far  as 
possible;  that  the  company  has  other  titles,  in  virtue  of  which  the  asphalt  lake, 
lands,  and  other  appurtenances  at  Guanoco  pertain  to  it;  that  the  effects  of  the  rescis- 
sory condition  have  not  the  extent  attributed  to  them  by  the  plaintiff;  that  the 
action  proposed  in  the  bill,  even  supposing  all  the  facts  adduced  to  l>e  certain,  is  held 
by  the  company  to  be  contrary  to  right:  that  neither  Mr.  Hamilton  when  he  con- 
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tracted,  nor  the  company  when  the  Government  accepted  it  as  the  cessionary  of  the 
contract,  depended  rjy  far  (sic)  on  enormous  capital  that  would  further  certain  illu- 
sions and  purposes  now  said  to  have  vanished. 

The  defendant  company  vouched  Mr.  Horatius  R.  Hamilton,  petitioned  for  the 
suspension  of  the  course  of  the  suit,  and  also  applied  for  the  extraordinary  term 
granted  for  the  obtaining  of  evidence,  owing  to  the  tact  that  the  New  York  and  Ber- 
mudez  Company  has  its  direction  and  general  office  in  the  city  of  Philadelphia.  He 
finally  petitioned  the  action  to  be  declared  ungrounded,  the  company  expressly 
reserving  its  actions  for  the  damages  caused  to  it  by  the  sequestration.  The  parties 
having  been  invited  to  conciliation,  this  was  not  obtained.  It  was  declared  that  the 
petition  for  the  extraordinary  term  of  evidence  had  been  made  in  due  time  and  the 
tribunal  reserved  to  itself  the  legal  term  to  decide  as  to  the  voucher  and  the  suspen- 
sion of  the  course  of  the  suit,  after  the  decision  of  which,  in  virtue  of  the  provisions 
of  article  281  of  the  code  of  civil  procedure,  the  cause  remained  in  suspense  until, 
Doctor  Bance  naving  withdrawn  tne  voucher,  it  was  declared  to  be  withdrawn,  and 
the  suit  continued  its  legal  course.  The  latter  being  opened  to  evidence,  Dr.  Juan 
Bautista  Bance  proposed  his  in  two  writings  of  the  4th  of  October,  1904,  and  the 
attorney-general  those  he  thought  fit  in  his  writing  of  the  5th  of  said  month,  the  respec- 
tive decisions  of  the  13th  of  October,  1904,  concerning  both  the  first  two  writings  and 
the  last  one  being  pronounced.  Respecting  the  evidence  proposed  by  Dr.  Juan  Bau- 
tista Bance,  the  result  was  that  Andres  J.  Vigas  and  Ambrose  H.  Carner  declared  in 
Caracas;  Jose  Vicente  Solis,  Juan  Bosch,  and  Andres  Campos  in  Guiria;  Jose  Maria 
Aristimuno  in  Maturin;  Antonio  Cervoni  and  Laureano  Villalba  in  Guariquen;  Charles 
Arno  in  Port  ot  Spain,  that  No.  7986  of  the  Official  Gazette,  of  the  25th  of  July,  1900, 
in  which  is  inserted  a  decree  issued  by  the  minister  of  fomento  on  the  23d  of  July  of 
the  same  year,  was  annexed  to  the  records;  that  at  the  ministry  of  fomento  it  was  certi- 
fied that  from  the  year  1883  up  to  the  29th  of  November,  1904,  there  have  been  issued 
30  definitive  titles  to  mines  of  different  kinds,  situated  in  the  jurisdiction  of  the 
former  State  of  Bermudez  and  several  property  titles  to  public  lands  pertaining  to 
the  same  State  of  Bermudez;  that  the  favorable  merits  of  the  record,  including  that 
of  the  file  of  the  sequestration,  and  all  the  favorable  merits  shown  by  the  file  of  the  New 
York  and  Bermudez  Company  existing  in  the  archives  of  said  ministry  of  fomento, 
were  reproduced;  that  certified  copies  were  obtained  from  the  same  ministry  of  the 
official  communications  374  and  375,  addressed  to  the  civil  and  military  chiefs  of  the 
former  States  of  Cumana  and  Maturin,  in  which  official  communications  the  resolu- 
tion printed  in  No.  7986  of  the  Official  Gazette  was  transcribed  to  those  authorities; 
that  the  contract  concluded  on  the  12th  of  February,  1886,  with  Mr.  Cornelio  F. 
O'Brien  concerning  the  supply  of  wood,  which  appears  on  sheets  4,  5,  and  6  of  the 
file,  was  produced;  that  the  collation  of  the  report  appearing  on  sheets  93  to  103  of 
records  No.  3,  marked  No.  2,  undated  and  signed  by  Mr.  Horatius  R.  Hamilton,  the 
general  manager,  was  made  in  Philadelphia,  State  of  Pennsylvania,  by  the  inter- 
preter, Gustavo  Navarerete  y  Ilomay,  wnich  report  was  produced  in  a  copy  before 
the  tribunal  to  the  effects  of  said  collation ;  that  there  was  produced  a  pamphlet  entitled 
"The  New  York  and  Bermudez  Company.  The  allegation  of  its  righte  against  an 
illegal  executive  resolution  issued  in  January,  1898.  The  ratification  of  the  titles 
and  concessions  by  the  executive  power  and  the  high  federal  court  of  the  United 
States  of  Venezuela,  "a  for  the  purpose  of  obtaining  the  declarations  of  Mr.  Ambrose  H. 
Carner  and  l)r.  Andres  J.   Vigas  concerning  the  particulars  inserted  on  sheet  S  of  the  file. 

With  regard  to  the  evidence  of  the  attorney-general,  there  appear  in  the  recordfl 
the  declaration  of  Gens.  Manuel  Guzman  Alvarez.  Santiago  Brieeno.  A.  and  Rafeael 
Velasquez.**  who  at  several  tim?s  have  been  presidents  of  the  States  into  which  the 
former  State  of  Bermudez  was  subdivided,  and  those  of  the  witnesses  enumerated 
in  an  attestation  proposed  by  Gen.  Luciano  Rodriguez  before  the  civil  judge  of  the 
first  instance  of  the  section  of  Maturin.  the  last-mentioned  declarations  having  been 
ratified  before  the  same  court  conformably  to  a  petition  of  the  plaintiff.  There  like- 
wise appears  on  sheets  137  and  138,  second  page,  and  139  of  the  file,  the  survey  pro- 
posed by  the  attorney-general,  with  the  purpose  of  establishing  that  Cafio  Colorado 
and  the  Guarapiche  rivers  have  not  l>een  canalized  up  to  the  citv  of  Maturin.  The 
plaintiff  produced  a  certification  of  the  auditor-general  of  the  audit  office,  contained 
in  records  No.  2.  showing  the  exportation  made  by  the  New  York  and  Bermudez 
Company  up  to  the  30th  of  June,  1904.  The  minister  of  fomento  issued  the  certification 
of  several  documents  and  acts  of  the  file  containing  the  contract  concluded  by  the 
National  Executive  with  Mr.  Horatius  II.  Hamilton  for  the  exploitation  of  natural 
products  in  the  State  of  Bermudez.     The  attorney-general  asked,  furthermore,  to 

a  See  protest  7/60. 
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cross-examine  all  the  witnesses  the  opposite  party  might  adduce,  asked  to  interrogate 
the  representatives  of  the  opposite  party,  and  alleged  the  favorable  merits  of  the 
records. 

The  cause  being  fixed,  the  counsel  for  the  defendant  company  proposed  in  his 

E  leadings,  as  points  to  be  previously  decided,  that  of  the  incompetency  of  the  tri- 
unal  of  the  first  instance  of  the  federal  cassation  court  to  pronounce  judgment  in  the 
suit  and  the  necessity  of  the  self-recusation  of  that  judge. 

With  such  elements  the  tribunal  of  the  first  instance  of  the  federal  and  cassation 
court  pronounced  judgment  on  the  20th  of  May  of  the  present  year,  declaring  the  admis- 
sion of  the  action  entered  by  the  attorney-general  against  the  New  York  and  Bennu- 
dez  Company.  This  sentence  having  been  appealed,  the  appeal  accepted,  and  the 
records  removed  to  this  tribunal  of  appeals,  tnis  was  formed  in  conformity  with  the 
law,  as  appearing  from  the  report  drawn  up  on  the  7th  of  July,  1905.  after  the  self- 
recusation  of  the  vice-president,  Dr.  Carlos  Leon,  had  been  declared  lawful,  and  the 
second  deputy  judge,  Dr.  Fernando  Cadenas  Delgado,  had  been  called  by  writ  of  the 
3d  of  July  of  the  same  year.  After  the  case  had  been  examined  the  parties  were 
called  to  pleadings.  The  attorney  for  the  company  presented  his  in  writing,  which 
were  read,  and  the  opposite  party  stated  that  he  reproduced  those  presented  by  him 
in  the  first  instance. 

In  his  pleadings  the  attorney  for  the  company  proposes,  as  a  point  to  be  previously 
decided,  the  incompetency  of  this  tribunal  of  appeal,  and 

Considering:" 

That  the  power  of  the  tribunal  of  the  only  and  last  instance  to  take  cognizance  of  the 
present  litigation  is  derived  from  article  11  of  the  organic  code  of  the  federal  and 
cassation  court. 

Considering: 

That  article  95  of  the  national  constitution,  which  attributes  to  the  federal  and  cas- 
sation court  the  cognizance  of  the  controversies  arising  from  contracts  or  negotiations 
concluded  by  the  President  of  the  Republic  does  not  provide  for  the  procedure  to 
be  observed  in  the  exercise  of  that  attribution  of  the  court,  a-s  such  depends  on  the 
organic  institutions  of  the  latter. 

Considering: 

That  in  virtue  thereof  the  collision  adduced  by  the  defendant  does  not  exist. 

Considering: 

That  in  view  of  the  provision  contained  in  article  10  of  the  code  of  civil  procedure 
the  tribunals  must  preferably  apply  the  constitutional  precept  only  when  the  law  in 
force  the  application  of  which  is  asked  collides  with  that  precept. 

Considering: 

That  in  the  present  case  the  adduced  collision  does  not  exist,  now,  therefore,  it  is 
hereby  declared  that  the  tribunal  of  the  only  and  last  instance  of  the  federal  and  cassa- 
tion court  is  competent  to  take  cognizance  of  the  present  controversy,  and,  inasmuch 
as  the  attorney  for  the  company  requires  the  self-recusation  of  some  judges  composing 
this  tribunal,  because  of  their  having,  according  to  what  he  says,  given  an  opinion, 
the  following  remarks  are  relevant: 

First.  That  article  117  of  the  code  of  civil  procedure  provides  that  judicial  officers, 
whether  ordinary,  accidental,  or  especial,  may  be  recused. 

Second.  That  article  119  of  the  same  code  prescribes  that  any  judicial  officer  know- 
ing that  some  ground  for  recusation  militates  against  his  person  is  bound  to  declare  it. 
If  the  defendant  therefore  has  surrendered  the  recusation  right  given  it  by  the  law,  if 
the  judge  has  not  held  himself  bound  to  recuse  himself,  because  he  has  not  found  any 
recusation  circumstances  to  militate  against  his  person,  it  is  indispensable  and  con- 
formable to  law  that  that  judge  should  maintain  his  jurisdiction  over  the  case. 
Therefore,  the  petition  for  self-recusation  is  disallowed. 

And,  whereas  the  incompetency  of  the  tribunal  and  the  petition  for  the  self-recusa- 
tion of  the  judge  were  also  adduced  in  the  first  instance  as  points  to  be  previously 
decided,  this  tribunal  of  appeal  resting  on  the  fact  that  it  finds  conformable  to  the  law 
the  grounds  on  which  the  tribunal  of  the  first  instance  rested  when  it  disallowed  both 
the  point  of  the  incompetency  and  that  of  the  self-recusation  above  mentioned,  con- 
firms in  all  their  parts  trie  previous  decisions  of  the  tribunal  of  the  first  instance  of  the 
federal  and  cassation  court. 

With  regard  to  the  action,  considering: 

That  the  cancellation  being  petitioned  for  of  the  contract  concluded  on  the  15th  of 
September,  1883,  by  the  ministry  of  fomento  of  the  Republic,  by  order  and  authority 
of  the  President  and  Mr.  Horatius  R.  Hamilton,  of  which  the  New  York  and  Hermudez 

°See  page  16. 
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Company  is  the  cessionary,0  the  name  that  contract  may  deserve  is  alien  to  the  character 
and  nature  of  the  option  instituted,  since  to  pronounce  a  decision  as  to  the  latter  it  sufficed 
that  the  said  contract  is  a  synallagmatic  one,  and  that  one  of  the  contracting  parties 
is  said  not  to  have  complied  with  its  obligations  (art.  1110  of  the  civil  code  of  1880). 

Considering: 

That  the  above-mentioned  contract  is  a  synallagmatic  one,  since  it  appears  from  the 
examination  of  its  clauses  that  the  parties  bind  themselves  reciprocally.  If  the  Gov- 
ernment of  Venezuela  contracted  with  Hamilton  and  his  assigns  the  duties  contained 
in  articles  1,  2,  3,  4,  7,  of  the  instrument  appearing  on  sheet  1  of  Records  No.  1,  it  in 
return  obtained  the  rights  specified  in  the  same  document  under  numbers  5,  6,  and  9, 
and  those  contained  in  the  first  and  second  additional  articles  of  the  19th  of  October, 
1883,  and  the  30th  of  May,  1884.  If  Hamilton  and  his  assigns  may  import  duty-free 
the  machinery,  implements,  and  tools  required  by  the  exploitation  of  the  products  of 
the  State  of  Bermudez  and  obtain  the  right  to  export  asphalt  in  the  same  State,  Ham- 
ilton and  his  assigns  bind  themselves  to  pay  to  the  public  treasury  2  bolivars  for  every 
999J  kilogram  of  asphalt  they  may  export,  and  5  centimes  of  a  bolivar  for  each  kilo- 
gram of  any  natural  product,  Hamilton  and,  therefore,  his  assigns  bind  themselves  to 
canalize,  in  virtue  of  the  second  additional  article,  one  or  more  of  the  rivers  of  the 
States  of  Bermudez,  beginning  by  Cafio  Colorado,  Guarapiche  as  far  as  Maturin,  for 
the  exportation  and  importation,"  and  the  Government  grants  them  in  return  the 
exclusive  *>  right  to  navigate  the  rivers  they  may  canalize,  collecting  a  tax,  to  be  fixed  in 
concert  with  the  Government,  from  the  vessels  or  boats  that  may  navigate  the  same. 

Considering: 

That  the  additional  clauses  were  all  approved  by  the  National  Congress,  as  appear- 
ing from  the  decree  of  the  17th  of  April,  1886,  and  from  the  preliminary  statement  of 
the  ministry  of  fomento,  presented  to  the  Congress  of  1885.  c  The  legal  validity  of  those 
additional  clauses  has,  furthermore,  been  recognized  by  the  attorney  for  the  company  in  the 
pamphlet  entitled,  "Defense  of  the  New  York  and  Bermudez  Company  before  the 
federal  court  of  Venezuela  in  the  action  instituted  against  it  by  Messieurs  Charles  M. 
Warner  and  Patrick  R.  Quinlan,  that  it  should  agree  to  the  validity  of  the  title  to  the 
so-called  Felicidad  asphalt  mine,"  which  pampnlet  has  been  especially  recognized 
in  this  suit  by  its  author,  who,  on  page  9,  says,  "  10.  To  form  a  right  opinion  as  to  the 
rights  and  obligations  derived  from  said  convention,  set  up  for  a  law  of  Venezuela 
(articles  1076  and  1077  of  the  civil  code),  we  give  here  the  integral  part  thereof,"  it 
being  observed  that  he  copies  it  thereinafter  with  the  three  additional  articles. 

Considering d  that  by  the  analysis  and  appreciation  of  the  evidence  of  both  litigants 
it  is  proved  in  the  records  that  tne  company  has  confined  itself  to  the  exploitation  of 
an  asphalt  lake  discovered  within  the  territory  of  the  State  of  Bermudez. 

Considering: 

That  the  obligation  of  the  canalizing  of  one  or  more  of  the  rivers  of  the  State  of  Ber- 
mudez, contained  in  the  second  additional  article,  is  an  unqualified  obligation,  inde- 
pendent from  the  text  of  the  sole  paragraph  of  the  same  additional  article,  for  which 
reason  it  is  not  just  to  establish  that  said  canalization  or  the  construction  of  a  railway 
determine  an  alternative  obligation.  In  that  class  of  obligations  the  contractor  binds 
himself  to  one  of  two  prestations,  and  in  the  present  case  the  construction  is  left  at 
the  discretion  of  the  contractor,  since  the  paragraph  reads:  "He  will  have  the  same 
rights  if  he  constructs  a  railway." 

Considering: 

That  it  appears  from  the  survey  contained  in  the  records,  authorized  by  .the  engi- 
neers, S.  Ortega,  E.  Gomez  Franco,  and  Rafael  Diaz,  that  on  the  whole  tract  of  the 
two  portions  of  the  river  which  they  have  surveyed,  namely,  that  from  (ano  Colorado 
to  the  coast  guard  station  of  that  name,  and  that  from  there  to  the  city  of  Maturin, 
no  work,  sign,  or  indication  has  been  found,  during  the  careful  inspection  made, 
showing  that  it  has  ever  been  pretended  to  canalize  said  canyon  and  river,  since 
they  remain  in  their  primitive  state; 

a  The  fact,  which  was  assumed  by  the  lower  court,  that  the  contract  in  question 
wras  a  lease,  was  the  sole  ground  upon  which  the  sc  qucstration  could  have  been  made; 
hence,  to  this  extent  the  name  was  vital. 

*>  This  is  what  the  Government  expressly  denied  lo  the  company  in  public  docu- 
ments from  the  Government  archives,  and  to  which  the  attention  of  this  court  was 
particularly  drawn,  but  which  they  entirely  ignored.     (See  7/58.  7/54,  and  7/57.) 

cSee  note,  page  17. 

<*The  recorcl  proves  the  direct  contrary  of  this.  (See  7/52-2  pp.  6  to  9,  and  note  on 
page  9  of  same  as  to  omissions  of  years  1892  1902.  1904.  i 
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Considering: 

That  while  it  is  true  that,  as  appearing  from  the  certification  issued  by  the  min- 
istry of  fomento  on  the  26th  of  November,  1900,  communications  were  respectively 
addressed  to  the  civil  and  military  chiefs  of  the  States  of  Gumana  and  Maturin, 
transcribing  to  them  the  resolution  of  the  executive  power,  declaring  that  said  com- 
pany could  make  use  of  all  and  every  one  of  the  rights  granted  it  by  the  contract,  and 
that  it  had,  in  every  case,  the  same  preference  in  any  preemption  of  asphalt  mines 
or  public  land;  such  a  fact  is  justified  by  the  circumstances  that  at  the  time  of  those 
communications  the  cancellation  of  the  contract  had  not  yet  been  petitioned  for, 
or,  in  other  words,  that  that  contract  was  firm  as  long  as  its  cancellation  had  not  been 
declared  by  the  judicial  authority. 

Considering: 

That  the  certification  issued  by  the  ministry  of  fomento,  on  the  23d  of  July,  1900, 
is  radically  null,  as  deriving  from  an  usurped  authority,  in  accordance  with  the  pro- 
visions of  article  120  of  the  constitution  of  1893,  in  force  at  the  time  the  above- 
mentioned  certification  was  issued.  By  that  article  every  magistrate  or  corporation 
is  definitely  prohibited  from  exercising  functions  that  are  not  thereby  or  by  the  laws 
expressly  attributed  to  them.  The  same  constitution,  by  its  article  118,  declares 
the  acts  derived  from  any  usurped  authority  to  be  void,  and  inasmuch  as  in  the  organic 
law  of  ministries  of  the  19th  of  March,  1898,  there  does  not  exist  among  the  faculties 
of  the  ministers  that  of  issuing  certification  such  as  that  referred  to,  and  inasmuch, 
furthermore,  as  article  95  of  the  same  fundamental  law  provides  that  the  acts  of  min- 
istries must  conform  to  the  constitution  and  the  laws,  it  follows,  therefore,  that  the 
above-mentioned  certification  is  deprived  of  any  legal  value. for  which  reason  it  can 
not  either  be  considered  as  a  confession,  as  the  attorney  for  the  defendant  company 
pretends. 

Considering: 

That  obligations  are  to  be  complied  with  exactly  as  they  have  been  contracted.  The 
debtor  is  responsible  for  damages  in  case  of  breach  (article  1163  of  the  civil  code  of  1880; 
1190  of  the  present  code). 

Considering: 

That  the  recissory  condition  is  always  implied  in  synallagmatic  contracts  subject  to 
the  event  that  one  of  the  contracting  parties  should  not  comply  with  its  obligation.  In 
this  case  the  contract  is  not  of  right  canceled.  The  party  respecting  which  the  obli- 
gation has  not  been  complied  with  has  the  option  either  of  compelling  the  other  partv 
to  the  execution  of  the  contract,  if  it  is  possible,  or  of  demanding  the  resolution  thereof, 
besides  the  payment  of  damages  in  both  cases  (article  1110  of  the  civil  code  of  1880; 
1137  of  the  present  code). 

Considering: 

That  article  9  of  the  contract  under  discussion  provides,  in  its  final  part,  that  "the 
nonfulfillment  of  any  part  of  the  stipulations  herein  mentioned  renders  ipso  facto  the 
present  contract  null  and  void,"  which  clause  the  federal  court  of  Venezuela,  in  a  sen- 
tence pronounced  on  the  23d  of  August,  1898,  declaring  the  nullity  of  the  executive 
resolution  of  the  4th  of  January  of  the  same  year,  petitioned  for  by  the  New  York  and 
Bermudez  Company  termed,  in  number  10  of  the  preamble  "in  unqualified  binding 
compact,"  which  term  this  tribunal  confirms;  and  inasmuch  as  said  compact  is  quiva- 
lent  in  law  to  the  implied  recissory  condition  dealt  with  in  article  1110  of  the  civil  code 
of  1880,  equal  to  article  1 137  of  the  present  code,  it  produces  the  same  effects  and  doea 
not  imply  the  waiving  of  any  right. 

Considering: 

That  the  nonexecution  of  the  contract  by  the  defendant  company  is  fully  proved  in 
the  records. 

Considering:  " 

That  the  allegation  of  prescription  is  irrelevant,  lx>th  because  the  cause  of  the  obli- 
gation being  in  vigor,  which  in  the  present  case  is  the  contract  of  1883,  the  obligations 
itself  exists,  and  because  from  the  month  of  April,  1886,  when  the  last  extension  of 
time  expired,  up  to  the  20th  of  July,  1904,  when  the  action  was  instituted,  the  twenty 
years  required  bv  the  law  for  the  prescription  of  personal  obligations  have  not  elapsed 
(article  1909  of  the  civil  code  of  1880;  1964  of  the  present  code). 

In  virtue  of  these  grounds,  administering  justice  by  authority  of  the  law.  the 
appealed  judgment  is  confirmed  in  all  its  parts  and  appellant  is  condemned  to  pay 
the  expenses. 

Let  it  be  published  and  registered. 

Let  the  file  be  returned. 

"  See  note  attached. 
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^,  Given,  signed,  and  sealed  in  the  sitting  hall  of  the  Federal  and  caseation  court,  at 
the  Federal  palace  of  Caracas  on  the  7th  day  of  the  month  of  August,  one  thousand 
nine  hundrea  and  five,  the  ninety-fifth  year  of  the  Independence,  and  the  forty-seventh 
of  the  federation. 
The  Vice-President, 

Emilio  Con8taxtino  Guerrero. 
The  Relator, 

Thomas  Marmol. 
The  Chancellor, 

J.  Abdon  Vivas. 
Judge, 

E.  Enrique  Tejera. 
Deputy  Judge, 

Fernando  Cardenas  Delgado. 
Deputy  Judge, 

Emulio  H.  Velutim. 
The  Secretary, 

It.  Medina  Torres. 


These  five  "Considerations"  agree  in  principle  with  our  contentions,  and  also  with 
the  opinion  of  Dr.  P.  Febres  Cordero,  who  as  attorney-general  of  the  nation  in  1898 
rendered  an  opinion  found  on  page  106  of  the  pamphlet  referred  to  by  title  at  foot  of 
page  5,  supra,  and  translated  on  page  125  ana  following  of  volume  1  printed  book, 
Feucidad  litigation.  But  in  practice,  the  present  court  departs  from  the  action  its 
predecessor,  in  sending  this  case  first  to  an  inferior  division  01  the  court,  thus  requiring 
two  hearings  and  an  appeal,  at  least,  where  the  former  court  settled  the  case  definitely 
in  one  hearing. 

Moreover,  by  dividing  the  case  into  two  parts  it  required  four  hearings  and  two 
appeals,  at  least,  to  reach  the  same  definite  result  that  the  court  in  the  previous  case 
reached  in  one  hearing. 

It  is  evident  from  the  record  of  this  case  that  this  division  of  both  the  court  and  the 
case  was  deliberately  done  for  the  purposes  of  delay,  that  thereby  the  final  result 
might  be  to  put  off  as  long  as  possible,  in  order  that'the  Government  of  Venezuela, 
being  in  possession  of  the  property,  might  the  longer  enjoy  the  possession  and  the 
fruits  of  trie  company's  property,  and  instead  of  this  action  of  the  court  of  first  in- 
stance being  an  advantage  and  protection  to  the  company,  as  stated  by  the  lower 
court,  it  has  been  a  direct  hardship,  and  has  greatly  prolonged  the  proceedings  and 
added  immensely  to  their  cost. 

Note  referring  to  page  11  of  decision:  It  appears  by  this  record,  page  1.  that  the 
original  Hamilton  contract  made  in  September,  1883,  had  certain  additions  made,  one 
in  October  1883,  and  three  others  in  May,  1884.  That  the  contract  was  approved  by 
Congress  in  June,  1884 — that  is,  after  these  additions  had  all  been  made.  Therefore  it 
appears  that  the  Congress  of  1884  had  before  it  the  contract  and  all  four  additional 
articles,  but  it  only  approved  the  first  additional  article  and  therefore  by  all  ordinary 
rules  of  construction,  this  was  equivalent  to  an  express  declaration  that  Congress 
did  not  desire  to  approve  the  last  tWee  additional  articles.  When  therefore  this  court 
declares,  see  page  11,  that  by  the  omnibus  decree  of  the  Congress  of  1885  approving  in 
gross  all  Executive  acts  of  the  President,  it  included  these  additional  articles,  it  is 
plainly  in  error,  as  the  additional  articles  had  been  passed  upon  by  a  previous  Congress, 
and  failed  of  approval,  hence  by  the  action  of  the  previous  Congress,  tney  were  removed 
from  the  domain  of  a  simple  Executive  act.  requiring  confirmation.  The  rest  of  what 
the  court  says  in  that  paragraph  on  page  1 1 ,  about  Senor  Ranee's  Quoting  the  contract 
with  all  the  articles  attached  and  thereby  giving  them  judicial  validity,  is  too  absurd 
for  serious  consideration;  except  that  it  shows  that  this  court  was  itself  doubtful  of 
their  judicial  validity,  without  Doctor  Bance's  approval. 

Note  to  pages  14  and  15:  By  Article  VIII  of  the  Hamilton  contract  (which  this  court 
very  carefully  refrains  from  mentioning  or  quoting),  the  rights  and  obligations  of  Ham- 
ilton became  fixed  as  of  thp  date  of  September  15,  1883,  and  the  period  of  the  statute 
of  limitations  runs  from  the  same  date. 

The  time  to  begin  the  work  has  nothing  to  do  with  the  term  of  the  contract,  or  with 
the  term  of  the  running  of  the  statute  of  limitations,  and  the  date  of  the  approval  by 
the  federal  council  refers  only  to  said  extension  of  time  for  beginning  the  work.  (See 
Art.  IX.)  It  is  therefore  eviclent  that  from  and  after  the  10th  dav  of  September,  1903, 
all  actions  for  breach  of  the  terms  of  the  alwve  contract,  were  absolutely  barred. 
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[Translation.] 

opinion  of  procurator-general. 

Republic  of  Venezuela, 
Office  of  the  Procurator-General  of  the  Nation. 

Report  of  the  procurator-general  of  the  nation  upon  the  Executive  order  declaring 
the  escheat  of  the  contract  between  the  Government  and  the  New  York  and  Ber- 
mudez  Company  for  the  exportation  and  exploitation  of  the  natural  productions  of  the 
forests  on  the  wild  lands  in  the  State  of  Bermudez  of  Venezuela. 

May,  1898. 

Republic  of  Venezuela, 
Office  of  the  Procurator-General  of  the  Nation. 

Report  of  the  procurator-general  ef  the  nation  upon  the  declaration  of  escheat  of  the 
contract  executed  with  Horatio  W.  Hamilton  in  1884,  which  was  assigned  to  the  associ- 
ation known  as  the  New  York  and  Bermudez  Company  in  1885,  for  the  exploitation 
and  exportation  of  the  natural  products,  including  asphalt,  of  the  foreste  standing  on 
the  wild  lands  of  the  State  of  Bermudez. 

The  former  minister  of  fomento  of  the  United  States  of  Venezuela  issued,  on  January 
4  of  the  present  year  (1898),  an  order  wherein,  on  various  grounds,  is  declared  escheatea 
the  contract  to  which  the  present  report  refers,  except  in  regard  to  the  exploitation  of 
asphalt,  on  account  of  its  not  having  been  executed  in  the  period  granted  therefor, 
nor  before  said  period,  and  because  "by  the  ninth  article  of  said  contract  it  is  provided 
that  failure  to  comply  with  any  of  its  terms  annuls  it  at  once."  And  as  Sefior  Dr. 
Carlos  Leon,  in  his  capacity  as  agent  of  the  New  York  and  Bermudez  Company,  pre- 
sented a  petition  to  the  ministry  of  agriculture,  industry,  and  commerce,  under  date 
of  April  12  last,  asking  for  the  annulment  of  said  order  of  January  4  of  the  present  year 
and,  as  a  consequence,  the  confirmation  of  the  contract  referred  to,  the  undersigned, 
procurator-general  of  the  Republic,  in  compliance  with  the  dispositions  made  in 
cabinet  by  the  citizen  President  of  the  Republic,  hereby  reports  nis  opinion  on  the 
subject,  having  studied  the  papers  which  the  Sefior  Minister  of  the  Department  was 
pleased  to  send  to  him  with  his  official  communication  of  the  23d  of  the  present  month. 
******* 

The  contract  having  been  enteied  into  and  its  fulfillment  ordered,  one  of  the  parties 
eays,  some  time  after,  that  the  other  paity  has  not  carried  out  its  obligations,  when 
such  other  party,  confiding  in  its  rights"  believes  the  contrary.  Here,  then,  is  a 
difference,  a  controversy,  the  decision  of  which,  if  it  can  not  be  amicably  arranged  by 
mutual  consent  of  the  parties,  devolves  only  upon  the  judicial  power,  and  in  no  man- 
ner upon  one  of  the  parties  themselves.  The  law,  always  wise,  always  prudent,  foresaw 
the  dispute  which  mi^ht  arise  in  contracts  and  provided  that  a  condition  of  dissolution 
shall  be  always  implied  in  bilateral  contracts,  in  case  one  of  the  contracting  parties 
should  not  meet  his  obligations.  (Art.  1131,  civil  code.)  And  as  it  also  provided 
in  such  case  the  contract  should  not  terminate  automatically  (de  pleno  derecho),  but 
that  the  party  who  had  suffered  from  failure  of  fulfillment  should  have  the  option,  either 
to  force  the  "other  party  to  perform  the  contract,  if  performance  be  possible,  or  to 
demand  its  recision,  with  payment  of  his  damages  and  losses  in  either  case  (ibid.), 
so  also  it  directed  that  in  such  cases  as  the  present,  the  high  federal  court  is  the  tribunal 
which  should  take  cognizance  of  and  decide  in  first  and  only  instance  controversies 
arising  from  contracts  or  negotiations  entered  into  by  the  National  Executive.  (No. 
11,  Art.  110,  Constitution;  No.  7,  Art.  11,  organic  law  of  the  high  court.)  And  this 
method  of  procedure  gains  more  force,  when  one  observes  that  it  is  provided  for  in  this 
contract  in  question,  which  directs  at  the  close  of  its  eleventh  article  that  "doubts  and 
controversies  arising  from  this  contract  shall  be  decided  by  the  tribunals  of  the  Repub- 
lic in  conformity  with  its  laws." 

******* 

Such  is  the  opinion  of  the  procurator-general,  which  is  respectfully  submitted  to  the 
better  criticism  of  the  national  cabinet. 
Caracas,  May  28,  1898. 

P.  Febres  Cordero. 
Republic  of  Venezuela,  Office  of  the  Procuratoi -General. 

Managing  Director  New  York  and  Bermudez  Company  to  Mr.  Hutchinson. 

Caracas,  August  8,  1905. 
Sir:  I  beg  to  inclose  herewith  a  copy  of  the  Official  Gazette,  No.  9532,  published 
last  night,  with  translation,  marked  with  our  document  No.  7/59,  which  contains 
the  decision  of  the  court  of  last  resort,  the  federal  and  cassation  court  of  the  United 
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States  of  Venezuela,  on  the  appeal  of  this  company  from  the  decision  of  the  hall  of 
first  instance,  of  said  court.  This  decision  confirms  in  all  points  the  decision  of  the 
lower  court  and  adjudges  the  costs  of  the  litigation  against  tne  company. 

In  the  name  of  the  New  York  and  Bermudez  Company,  as  its  legally-constituted 
attorney  in  fact,  and  as  the  managing  director  in  Venezuela  of  said  company.  I  appear 
before  you  and  ent**r  formal  protest  against  the  above-mentioned  decision,  ana  all 
officials  and  persons  connected"  therewith,  as  being  an  absolute  denial  of  justice  and 
as  being  contrary  to  the  evidence,  the  facts,  and  the  law. 

I  also  attach  hereto  the  pamphlet  numbered  7/ 58.  which  contains  (separately 
bound)  translations  and  copies  of  the  following  documents  in  the  case: 

ENGLISH   TRANSLATIONS. 

7/54.  Argument  of  company's  counsel.  Doctor  Bance.  on  appeal,  for  final  decision 
in  suit  in  Hamilton  concession.  Attorney-general  of  Venezuela  made  no  answer  to 
these  arguments. 

7/55.  Organic  law  of  courts  of  Venezuela,  quoted  by  Doctor  Bance,  and  also  by  the 
court  in  its  decision. 

7/57.  Pinelli  contracts  for  navigating  the  rivers  canalized  by  the  company,  and 
comments  on  same. 


SPANISH   COPIE8. 


7/54,  7/57 
la" 


also  attach  the  following  documents.     These  constitute  the  complete  record  on 
appeal. 

ENGLI8H. 

7/52-2.  Translation  of  second  part  of  record,  containing  proofs  submitted  by  the 
Government  in  this  case.     Referred  to  in  decision. 

7/52-3.  Translation  of  third  part  of  record,  containing  proofs  submitted  by  the  com- 
pany in  this  case.     Referred  to  in  decision. 

SPANISH  COPIES. 

7/52-1.  This  consist*?  of  the  demand  and  answer,  in  lower  court  were  translated  some 
time  ago.  and  copies  are  already  before  the  Department  of  State,  or  can  l>e  furnished 
from  Philadelphia  office  of  company,  namely,  7/1,  7/2.  and  7/4. 

7/52-4.  This  consists  of  the  arguments  of  consul  l>efore  lower  court  and  the  court's 
decision.  The  same  remarks  applv  to  these  documents  as  to  those  next  above— the v 
are  7/48.*  7/49.  and  7/50. 

I  have  no  translations  of  7/52-1  and  7/52-4  here,  or  would  attach  them  hereto. 

I  also  protest  against  the  Government  of  Venezuela,  the  attorney-general  of  the 
same,  and  Dr.  Manuel  A.  Ponce,  his  agent  at  Guanoco.  for  their  illegal  interference 
with  and  intimidation  of  our  lawyers  and  agents,  sent  there  to  obtain  testimony,  and 
also  our  witnesses,  as  appears  in  the  affidavits  of  Bartlett,  Scott,  Pinango,  and  others 
alreadv  before  the  Department.  See  documents  7/10.  7/11.  7/12.  7/19.  7/20.  7/29.  7/41, 
7/42. 

I  also  protest  against  the  stoppage  of  my  cables  by  this  Government  as  constituting  a 
denial  of  justice.     See  7/37,  7/38.  7/39,  and  7/40. 

I  als  i  protest  against  the  lower  court  for  protecting  A.  H.  Carner  from  testifying 
when  he  was  subpoenaed  by  this  company  to  certify  to  the  authenticity  of  a  certain 
pamphlet,  marked  7/f>  copy  attached,  entitled  "The  New  York  and  Bermudez  Com- 
pany -Statement  of  its  rights,  against  an  illegal  executive  resolution  of  January'  4, 
1898.  A  revalidation  of  its  titles  and  concessions  by  the  executive  power  and  the 
high  federal  court  of  the  Cnited  States  of  Venezuela.  Caracas.  Editorial  Printing 
Office  of  Soriano  Sucessores.  1899" — the  dedication  of  which  to  General  Ignacio 
Andrade.  constitutional  president  of  the  republic,  is  signed  A.  II.  Carner,  managing 
director:  and  the  preface  and  acknowledgments  of  which  are  signed  A.  H.  Carner, 
managing  director.  Guanoco  (Venezuela).  April.  1899.  See  7/52-3,  pages  22  and  23, 
also  attached  to  Kxhibit  1  herewith.  An  exception  was  taken  by  the  company  at  the 
time,  as  important  fetters  and  documents  in  the  company's  files  had  been  used  by  Mr. 
Carner  in  making  the  entitled  defense,  and  it  was  desired  to  introduce  them  here  and 
have  them  verified  by  Mr.  Cameras  the  basis  of  hisdefenseof  the  company.  The  action 
of  the  lower  court  frustrated  this.  There  was  still,  as  we  supposed,  a  chance  that  on 
hearing  this  exception  the  higher  court  would  give  us  the  opportunity  to  examine  Mr. 
Carner  and  get  this  evidence  in.  The  higher  court  apparently  has  taken  no  notice 
whatever  of  this  exception,  at  least  the  writer  has  not  been  advised  of  any.  nor  is  the 
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incident  in  any  way  referred  to  in  the  decision  of  the  court.     I  attach  hereto  the  docu- 
ments in  question,  marked  as  follows: 

"Exhibits  1  to  XVII,"  inclusive,  noting  the  fact  that  there  are  two  exhibits  num- 
bered 7,  and  no  No.  14. 

"  Exhibit  XVIII."     See  7/52-3,  page  51. 

"Exhibit  XIX."  Two  affidavits  of  Clyde  Brown,  secretary  New  York  and  Ber- 
mudez  Company,  sworn  to  before  Edgar  W.  Lank  August  26,  1904,  and  two  affidavits 
of  Peter  B.  Stoffen,  dated  August  26,  1904,  and  August  30,  1904,  sworn  to  before  Edgar 
W.  Lank. 

"Exhibit  XX."  The  letters  and  copies  referred  to  by  Clyde  Brown  in  Exhibit 
XIX,  with  his  affidavit  attached,  dated  Augnst  26,  1904. 

"  Exhibit  XXI."  Consisting  of  extracts  from  Exhibits  I  to  XVIII  and  an  envelope 
containing  various  letters,  statements  of  accounts,  receipts,  and  other  papers,  from 
different  agents  of  the  company  from  1886  to  1898. 

I  also  protest  against  that  part  of  the  decision  of  the  federal  and  cassation  court  on 
appeal  (7/59)  which  gives  weight  to  the  testimony  of  Gen.  Rafael  Velasquez,  whose 
evidence  is  all  hearsay,  and  call  the  attention  to  the  fact  that  it  was  on  the  strength 
oi  a  telegram  from  tins  witness  thatHhe  Government  seized  the  property  of  the  New 
York  and  Bermudez  Company  and  placed  it  in  the  hands  of  our  principal  business 
competitors.     I  attach: 

"Exhibit  XXII."  Documents  7/36,  which  contains  this  testimony  in  both  English 
and  Spanish  and  it  also  appears  in  7/52 — 2,  pages  102-108.  The  original  of  this  testi- 
mony is  attached  also  to  the  sequestration  proceedings  7/51.  And  finally  I  solemnly 
and  sincerely  protest,  in  the  name  of  the  New  Y^ork  and  Bermudez  Company,  against 
the  said  decision  of  the  federal  and  cassation  court  of  Venezuela  and  against  any  and 
all  other  acts  of  whatever  nature  or  kind,  whether  embodied  in  this  protest  or  not, 
which  have  been  or  which  may  be  performed  in  the  premises,  and  which  are  or  may 
be  prejudicial  to  the  interests  of  the  said  New  York  and  Bermudez  Company,  reserv- 
ing to  said  company  all  its  rights  in  order  that  it  may  use  them  at  the  proper  time  and 
opport  unity. 

Robert  K.  Wrkjht, 
Managing  Director  New  York  and  Bermudez  Company. 

Subscribed  and  sworn  to  before  me  this  8th  day  of  August,  A.  D.  1905,  in  the  Amer- 
ican legation,  Caracas,  Venezuela. 
Executed  in  quadruplicate. 

Norman  Hutchinson,  Charge  d'Aff aires. 


CERTIFIED  COPIE8  OF  THE  PETITION   MADE  BY  DR.   CARLOS  LEON  IN  THE  NAME  OF  THE 
"NEW    YORK   AND    BERMUDEZ   COMPANY,"    1900. 

[Seal  of  the  ministry  of  fomento.] 

Julio  Perez  Garcia,  director  of  territorial  riches  in  ministry  of  fomento,  of  the  United 
States  of  Venezuela,  certifies  that  in  the  mining  archives  of  this  ministry,  among  the 
papers  relating  to  the  New  York  and  Bermudez  Company,  are  the  following: 

Leon's  petition  protesting  against  the  order  of  escheat. 

To  the  Citizen  Minister  of  Agriculture,  Industry,  and  Commwce: 

I.  Dr.  Carlos  Leon,  counselor,  here  domiciled  and  of  legal  age,  as  representative 
of  the  New  York  and  Bermudez  Company,  as  appears  from  the  original  power  of 
attorney,  which  I  inclose  herewith  in  order  that  it  may  be  returned  certified,  respect- 
fully represent  to  you: 

Under  date  of  January  4,  1898,  was  issued  by  the  ministry  of  fomento  an  order 
wherein  the  citizen  President  of  the  Republic,  with  the  affirmative  vote  of  the  cabinet 
and  after  deliberation  by  the  council  of  government,  declared  to  have  escheated  the 
contract  executed  by  said  ministry  with  Horatio  R.  Hamilton,  on  October  19,  1883, 
to  explore  and  exploit  in  the  State  of  Bermudez  the  natural  products  of  the  forests 
standing  on  its  wild  lands,  asphalt  being  included  therein,  of  which  contract  the 
company  represented  by  me  is  assignee.  The  causes  set  forth  in  said  order  for  de- 
claring the  escheat  of  the  contract  are  precisely  those  which  should  have  influenced 
the  mind  of  the  citizen  minister  not  to  issue  said  order;  in  effect,  it  is  acknowledged 
in  said  order  that  the  New  York  and  Bermudez  Company  has  continually  exploited 
in  the  State  of  Bermudez,  and  what  is  more,  that  said  company  owns,  by  concession 
obtained  under  the  law  of  mines,  a  bed  of  this  substance  in  land  for  which  it  filed 
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claim  and  which  it  bought  from  the  National  Government  under  the  law  of  wild 
lands.  The  ninth  article  of  the  contract  reads  thus:  " Horatio  R.  Hamilton  binds 
himself  to  begin  the  execution  of  this  contract  within  the  term  of  six  months,  which 
may  be  prolonged  for  six  months  more  at  the  option  of  the  Government,  to  be  com- 
puted from  the  date  on  which  this  contract  is  approved  by  the  federal  council  under 
the  law  in  the  matter;  and  default  in  the  fulfillment  of  any  of  the  stipulations  herein 
expressed  annuls  this  contract  immediately,"  and  from  the  very  order  which  we  are 
analyzing  it  appears  that  the  company  has  fulfilled  such  stipulations,  since  it  has  ex- 
plored the  forests  of  the  State  of  Bermudez,  has  exploited  its  asphalt  mines,  and  more- 
over has  paid  scrupulously  the  2  bolivars  which  it  bound  itself  to  pay  for  every  999J 
kilos  of  asphalt  wnich  it  should* exploit  Not  only  has  the  company  explored  the 
woods  of  the  State  of  Bermudez,  but  it  has  built  6  miles  of  railroad  from  the  banks  of 
the  river  Guanoco  to  the  mine  which  is  now  in  exploitation. 

It  has  paid  to  the  custom-house  at  Cano  Colorado  40,000  bolivars  of  taxes  on  exported 
asphalt,  and  has  paid  175,000  bolivars  to  the  same  custom-house  for  goods  imported 
for  the  use  of  the  great  number  of  laborers  in  its  employ.  In  the  ministry  of  finance 
are  the  reports  on  the  progress  which  the  company  represented  by  me  has  made  in  the 
midst  of  the  forests  of  the  State  of  Bermudez.  It  is  not  long  since  Sefior  Perez  Leon, 
the  present  inspector  of  customs  for  the  east,  made  one  of  the  most  brilliant  reports  to 
said  ministry.  There  also  may  be  found  a  report  by  Gen.  Diego  Bautista  Ferrer,  and 
another  by  the  present  administrator  of  customs  of  Carlo  Colorado,  all  of  which  you 
may  obtain  from  said  office  in  order  better  to  enlighten  your  judgment.  The  com- 
pany has  spent  more  than  half  a  million  dollars  in  exploring  the  forests  and  exploiting 
the  asphalt  mines  of  the  State  of  Bermudez  and  I  am  unable  to  understand  how  it  is 
said  in  said  order  that:  "The  expenses  which  the  said  company  may  have  incurred 
in  its  works  and  constructions  can  not  validly  be  alleged  in  proof  of  the  validity  of  this 
contract,  since  they  were  incurred  only  for  the  exploitation  of  the  aforesaid  deposit 
of  asphalt."  This  shows  that  when  the  order  was  issued  the  contract  of  which  the 
company  represented  by  me  is  assignee  was  not  even  read;  indeed  the  contract  in 
question  says  in  its  first  article: 

"The  Government  grants  to  Sefior  Horatio  R.  Hamilton  the  right  to  explore  and 
exploit  the  natural  productions  of  the  forests  standing  on  wild  lands  in  the  State  of 
Bermudez,  he  being  empowered  to  take  from  them  wood  for  building,"  etc. 

In  its  second  article: 

"The  Government  also  grants  to  Sefior  Horatio  R.  Hamilton  the  right  to  exploit 
the  asphalt  in  said  State  of  Bermudez." 

In  its  fifth  article: 

"Sefior  Horatio  R.  Hamilton  binds  himself  to  pay  to  the  public  treasury  2  bolivars 
for  every  999J  kilograms  of  asphalt  exported  by  him;  and  5  bolivars  centimes  for  each 
kilogram  of  any  oi  the  natural  productions  above  named,"  etc.  The  ninth  article 
has  already  been  quoted  above. 

Has  the  company  which  I  represent  made  default  in  the  fulfilment  of  the  above 
stipulations?  The  Government  grants  to  Sefior  Horatio  R.  Hamilton  the  right  to 
explore  and  export  the  natural  productions  of  the  forests  standing  on  wild  lands  in 
the  State  of  Bermudez,  he  being  empowered  to  take  therefrom  timbers,  etc.,  and 
also  grants  to  him  the  right  to  exploit  the  asphalt  mines,  Hamilton  binding  himself, 
in  compensation,  to  pay  to  the  public  treasury  2  bolivars  for  each  999J  kilograms  of 
asphalt  exported  by  him,  and  5  bolivar  centimes  for  each  kilogram  of  any  of  the 
other  productions.  It  appears  from  the  order  that  the  company  was  exploiting,  at 
the  date  of  the  issue  of  tne  order,  one  of  the  asphalt  mines  lying  in  the  forests  of  the 
State  of  Bermudez,  and  it  should  have  been  remembered  that  in  order  to  discover 
that  mine  it  was  necessary  to  make  explorations  in  said  forest  under  authority;  and, 
moreover,  the  company  has  planted  in  them  more  than  20,000  cacao  trees  and  has 
built  wharves  upon  the  river  Guanoco;  the  timbers  taken  from  the  forests  have  been 
employed  by  it  in  the  construction  of  bridges,  of  buildings  for  the  lodging  of  its  great 
number  of  employees,  and  of  the  railroad  line  above  mentioned. 

Thus  it  is  evident  that  the  company  has  exploited  and  was  exploiting,  both  by  its 
mining  and  by  its  agricultural  works,  up  to  the  issue  of  the  sudden  declaration  of 
escheat,  the  concession  assigned  to  it  by  Hamilton,  unless  the  citizen  minister  who 
issued  the  order  believed  that  the  company  ought  to  explore  and  exploit  simultane- 
ously all  the  land  and  all  the  resources  contained  in  said  concession;  but  this,  besides 
being  absurd,  is  an  obligation  which  is  not  found  and  can  not  be  found  in  any  of  the 
clauses  of  the  contract,  and  hundreds  of  millions  would  not  suffice  for  such  colossal 
undertaking.  Business  enterprises  begin,  however  flattering  may  be  their  distant 
future,  with  a  capital  proportioned  to  the  means  of  those  who  initiate  them,  being 
given  the  circumstances  of  time  and  place  under  which  they  are  to  be  developed, 
and  in  this  enterprise  there  have  already  been  invested  more  than  2,500,000  bolivars. 
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The  farms  and  plantation  known  as  "Guariquen,"  "Puerto  Caripe."  "Parare," 
"Buen  Pastor,''  "Agua  Clara,"  "Guacarapa,"  uMajagual,"  "Azagua,"  ''Princeres," 
"Caripe,"  "Maturin,"  "Acagua,"  ''Pilar,  "Cariaco,"  and  various  others,  extending 
for  80  miles  from  the  mine,  live  by  the  company.  It  buys  from  them  all  their  pro- 
ductions, and  the  great  number  of  Americans  who  constantly  come  to  visit  the  mine 
gives  life  and  animation  to  a  large  part  of  the  territory  of  the  State  of  Bermudez;  and 
to-day  all  this  region  is  desolate  at  the  cessation  of  the  daily  work  given  by  the  com- 
pany. 

A  steamer  owned  by  it  plies  between  Trinidad  and  Cafio  Colorado,  and  the  Govern- 
ment must  have  learned,  from  the  reports  of  the  custom-house  of  this  port,  the  profit 
yielded  by  this  steamer  to  the  nation.  I  take  the  liberty  of  asserting  that  the  order 
was  not  issued  after  sufficient  deliberation,  because  such  a  measure,  besides  inflicting 
great  losses  upon  the  company  represented  by  me,  inflicts  great  losses  also  upon  the 
National  Government  ana  upon  a  large  part  of  the  State  of  Bermudez.  Moreover, 
what  confidence  can  foreign  corporation  have  when,  after  they  have  sunk  great 
sums  of  capital  in  the  country,  they  may  be  suddenly  and  without  warning  deprived 
of  all  their  rights.  This  is  equivalent  to  closing  the  doors  to  foreign  investors,  inspir- 
ing in  them  just  distrust. 

For  these  reasons  I  have  recourse,  through  your  honorable  means,  to  the  chief  of  the 
executive  power,  petitioning  him  that  he  be  pleased  to  vacate  the  order  issued  on 
January  4  of  the  present  year  by  the  citizen  minister  of  fomento,  and  thus  to  declare 
valid  the  contract  of  which  the  company  represented  by  me  is  assignee. 

Carlos  Leon. 

Caracas,  April  12, 1898. 

Minister  op  Agriculture,  Industry,  and  Commerce: 

The  foregoing  document  was  received  in  this  office  to-day,  April  13, 1898,  at  11  a.  m. 
The  Director. 

Francesco  de  P.  Ala,  o. 


Minister  Russell  to  the  Secretary  of  State. 

[Telegram.] 

Caracas,  September  7,  1905. 

(Keceived  7.02  p.  m.) 

Special  commissioner  reports  he  has  been  approached  several 
times  by  an  official  of  high  rank  in  this  Government  with  the  state- 
ment that  Venezuela  was  willing  to  settle  controversy  with  the 
Bermudez  Company  on  reasonable  terms,  provided  it  was  made  a 
matter  of  private  negotiations  and  not  of  diplomatic  intervention. 
That  the  French  Cable  Company  was  sending  representative  to 
negotiate  settlement  and  like  opportunity  would  be  given  Bermudez 
Company  if  representative  witn  authority  to  negotiate  and  to  act 
would  come  here.  Special  commissioner  replies  that  he  could  not 
speak  for  the  Bermudez  Company;  that  he  aid  not  represent  it  and 
would  not  do  so.  The  suggestion  was  further  made  that  as  the  present 
manager  of  the  Beimudez  Company  did  not  have  authority  to  nego- 
tiate or  make  settlement  someone  of  higher  rank  and  more  authority 
was  necessary.  Commisssioner  has  reason  to  believe  that  official  of 
Government  referred  to  was  directed  to  make  above  suggestions  by 
the  highest  official  authority,  but  he  declared  he  spoke  unofficially. 
In  the  last  conversation  official  spoke  very  guarded,  but  said  door 
for  negotiations  was  open  and  that  the  Bermudez  Company  must  make 
the  oner,  but  would  not  promise  what  the  result  would  be.  Com- 
missioner said  he  would  cause  the  Bermudez  Company  to  be  notified; 
beyond  that  he  had  nothing  to  say. 

It  is  very  important  that  the  contents  of  this  message  should  be 
kept  in  strict  confidence. 

Russell. 
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The  Acting  Secretary  of  State  to  the  American  Minister,  Caracas. 

[Telegram.] 

Department  of  State, 
Washington,  September  H,  1905. 
The  President  desires  the  commissioner,  if  he  is  further  approached 
by  Venezuelan  officials  in  respect  to  the  Bermudez  Company,  to  state 
that  any  communication  made  to  him  on  the  subject  will  be  trans- 
mitted to  the  Department  of  State. 

Loomis. 


The  Secretary  of  State  to  Minister  Russell. 

[Telegram— Cipher.] 

Department  of  State, 

Washington,  October  18,  1905. 
After  full  conference  with  Calhoun,  the  Department  entertains  the 
hope  that  questions  between  the  United  States  and  Venezuela  may 
be  settled  without  recourse  to  either  of  the  alternatives  contemplated 
in  the  dispatch  of  March  10,  1905.  Our  desire  for  the  friendship  and 
kindly  feeling  of  Venezuela  is  sincere  and  strong.  We  have  taken  so 
much  trouble  and  devoted  so  much  effort  as  a  friend  of  Venezuela, 
especially  under  the  administrations  of  President  Cleveland  and  Presi- 
dent Roosevelt,  that  we  are  very  reluctant  to  vield  to  the  idea  that 
any  conditions  between  us  can  not  be  settled  through  diplomatic 
channels.  You  will  confer  with  the  Government  of  Venezuela  in 
this  spirit  and  report  whether  you  find  it  disposed  to  resume  the  con- 
sideration of  the  various  matters  which  have  been  the  subject  of  dis- 
cussion in  the  same  spirit,  in  the  hope  of  reaching  adjustment  conso- 
nant with  substantial  justice  and  equity  without  in  any  way  intima- 
ting that  Venezuela  has  not  been  actuated  by  that  spirit  in  the  past. 
Ascertain  if  they  will  meet  us  halfway  in  a  friendly  and  practical 
effort  to  reach  substantial  justice  without  too  much  regard  to  tech- 
nical questions,  and  report  generally  your  views  upon  the  practi- 
cability of  such  a  course.  Our  desire  that  there  snould  not  be  a 
recurrence  of  the  same  difficulties  from  which  we  helped  to  extract 
Venezuela  a  short  time  ago  leads  us  to  entertain  a  strong  hope  that 
the  difficulties  between  \enezuela  and  France  may  be  amicably  ad- 
justed. The  French  ambassador  here,  conferring  regarding  Vene- 
zuelan matters,  has  expressed  in  behalf  of  his  Government  most  con- 
siderate and  kindly  feelings  toward  Venezuela,  and  I  am  sure  that 
if  Venezuela  will  go  halfway  with  them  toward  an  amicable  settle- 
ment it  can  be  accomplished.  Use  your  good  offices  to  aid  in  bring- 
ing this  about  if  possible.  Communicate  freely  by  wire  your  progress 
and  results. 


Minister  Russell  to  the  Secretary  of  State. 

[Telegram] 

Caracas,  October  2<K  1905. 
Your  cable  of  the  19th  (18th)  received.     Had  a  conference  with 
minister  of  foreign  affairs  this  morning.     Can  you  tell  me,  in  detail, 
what  the  desire  of  our  Government  is  in  the  matter  of  Bermudez 
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Company  case?  What  would  be  half  way  for  us,  and  what  do  you 
consider  half  way  for  Venezuela  ?  Would  we  admit  that  the  Bermudez 
Company  concession  has  been  forfeited,  thereby  accepting  verdict  of 
the  Venezuelan  courts,  and  if  so,  would  the  Bermuaez  Company  in 
negotiating  for  a  new  concession  be  willing  to  discuss  the  question  of 
damages  for  nonfulfillment  (of)  contract?  I  think,  probably,  some- 
thing may  be  done  along  these  lines.  The  President  is  out  of  town, 
but  I  expect  to  have  a  conference  with  him  in  the  course  of  a  few  days. 

Russell. 


Minister  Ru$seU  to  Mr.  Root. 

No.  24.]  American  Legation, 

Caracas,  Venezuela,  October  29,  1905. 

Sir:  I  have  the  honor  to  inform  you  that  the  Venezuelan  courts 
have  appointed  the  appraisers  to  assess  the  damages  alleged  to  have 
been  caused  the  Government  by  the  nonfulfillment  of  the  concession 
of  the  New  York  and  Bermudez  Asphalt  Company.  The  appraisers 
appointed  are:  Jesfls  Munoz  Tebar,  Manuel  Clemante  Urbaneja, 
Isaias   Garbiras. 

Jesus  Mufioz  Tebar  is  a  civil  engineer;  Urbaneja  is  a  lawyer,  and  has 
been  at  times  connected  with  the  asphalt  suits  in  Venezuela;  Garbiras 
is  a  civil  engineer. 

I  am,  etc.,  William  W.  Russell. 


The  Secretary  of  State  to  Minister  Russell. 

[Telegram.] 

Department  of  State, 

Washington,  November  9,  1905. 
Reply  to  your  dispatch  of  October  20  has  been  withheld  pending 
conferences  with  representatives  of  Bermudez  Company.  Clyde 
Brown,  representing  that  company,  is  now  going  to  Caracas  for  the 
purpose  of  settling  differences  with  Venezuelan  Government  if 
practicable.     Do  what  you  can  to  promote  fair  and  reasonable  settle- 


ment. 


Root. 


The  Secretary  of  State  to  Minister  RusseU. 


No.  19.]  Department  of  State, 

Washington,  November  10,  1905. 

Sir:  I  have  just  telegraphed  you  as  follows: 

4 '  Reply  to  your  dispatch  of  October  20  has  been  withheld  pending 
conferences  with  representatives  of  Bermudez  Company.  Clyde 
Brown,  representing  that  company,  is  now  going  to  Caracas  for  the 
purpose  of  settling  differences  with  Venezuelan  Government  if  prac- 
ticable.    Do  what  you  can  to  promote  fairand  reasonable  settlement." 

I  was  not  willing  to  undertake  to  answer  the  questions  of  your 
dispatch  of  the  20tn  directly,  because  by  doing  so  I  might  seem  to 
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be  taking  upon  the  shoulders  of  this  Government  the  negotiation 
of  a  settlement  which,  in  my  view,  ought  to  be  undertaken  by  the 
Bermudez  Company  itself.  It  is,  however,  the  wish  of  the  State 
Department  to  render  every  proper  assistance  within  our  power 
toward  bringing  any  negotiation  between  the  company  and  the 
Government  of  Venezuela  to  a  conclusion  which  will  be  in  accordance 
with  substantial  justice. 

Prior  to  Mr.  Calhoun's  visit  to  Caracas,  the  Department  had 
necessarily  to  proceed  upQn  statements  by  interested  parties  regard- 
ing a  great  mass  of  facts,  and  these  statements,  although  made  in 
entire  good  faith,  were,  of  course,  liable  to  be  colored  by  the  feelings 
and  opinions  arising  from  self-interest  and  from  the  long-continued 
and  heated  controversy.  Mr.  Calhoun's  mission  was,  as  you  are 
aware,  to  secure  an  unbiased  and  dispassionate  view  of  the  entire 
field  of  the  controversy  and  all  the  acts  and  proceedings  affecting 
the  interests  of  the  New  York  and  Bermudez  Company.  Mr.  Calhoun 
has  not  yet  made  his  report.  He  has  brought  with  him  upon  his  return 
a  great  mass  of  notes  from  which  he  is  now  engaged  in  the  preparation 
of  the  report.  An  informal  conversation  with  nim,  however,  imme- 
diately following  his  return,  has  produced  upon  my  mind  an  impres- 
sion that  when  the  report  is  submitted  it  will  appear  that  there  were 
questions  between  the  company  and  the  Government  of  Venezuela 
appropriate  for  judicial  decision  and  upon  the  raising  of  which  a 
situation  was  presented  calling  for  an  equitable  adjustment  of  differ- 
ences and  which  can  not  properly  be  disposed  of  by  a  simple  demand 
based  upon  the  idea  that  all  the  right  is  on  one  side  and  all  the  claims 
of  the  Bermudez  Company  unimpeachable. 

I  have  also  a  strong  impression,  derived  from  the  same  conversa- 
tion with  Mr.  Calhoun,  that  the  litigation  in  which  these  matters  of 
difference  have  been  dealt  with  has  been  conducted  in  an  exceedingly 
harsh  manner,  and  that,  without  undertaking  to  consider  any  question 
of  technical  legal  right  which  may  have  been  the  subject  of  decision, 
the  result  has  Deen  a  degree  of  injustice  toward  the  company,  which 
I  have  great  confidence  the  Government  of  Venezuela  will  recognize 
and  remedy  if  the  subject  can  be  approached  in  a  spirit  devoid  of 
that  controversial  and  unfriendly  quality  which  has  hitherto  charac- 
terized the  treatment  of  it,  owing,  perhaps,  to  a  considerable  degree 
to  the  attitude  taken  by  the  company  itselr. 

The  proceedings  by  which  the  company  has  been  deprived  of  the 
major  part  of  its  property  have  been,  in  their  essence,  proceedings 
for  forfeiture.  Passing  by  the  question  whether  upon  technical 
legal  grounds  there  exists  sufficient  cause  to  sustain  legitimate  for- 
feiture, we  may  well  urge  upon  the  Government  of  Venezuela  that 
it  is  hardly  consistent  with  that  sense  of  justice  which  should  con- 
trol nations  in  their  treatment  of  all  persons  who  subject  their  prop- 
erty and  property  rights  to  the  control  of  national  power  to  press 
causes  of  strict  forfeiture  beyond  the  actual  injury  done  and  to  inflict 
losses  wholly  incommensurate  with  the  occasion. 

You  are  familiar  with  the  growth  of  equity  jurisdiction  under  our 
own  system  of  jurisprudence,  naving  its  origin  in  a  sense  of  the  injus- 
tice frequently  wrought  by  perfectly  unimpeachable  legal  judgments 
and  in  the  desire  of  the  sovereign  to  relieve  unfortunate  suitors  from 
undue  forfeitures  and  penalties  and  other  harsh  results  following  from 
the  strict  letter  of  the  law.     It  is  perfectly  competent  for  the  Govern- 
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ment  of  Venezuela  to  deal  with  the  affairs  of  the  Bermudez  Company 
in  this  spirit  of  equity  without  in  any  decree  admitting  an  impeach- 
ment of  the  validity  of  the  judgments  of  the  courts  of  Venezuela.  It 
is  especially  easy  for  that  Government  to  deal  thus  with  a  case  in 
which  the  Government  itself  is  the  complaining  party,  for  the  com- 
plainant who  has  recovered  a  judgment  can  always  limit  its  opera- 
tion and  rest  satisfied  with  such  degree  of  enforcement  of  it  as  he 
deems  to  be  just.  I  wish  you  to  urge  upon  the  Government  of  Vene- 
zuela such  a  treatment  of  the  present  situation,  as  being  due  to  that 
sense  of  justice  which  should  control  the  action  of  a  great  and  power- 
ful Government  and  to  that  reputation  for  justice  which  every  civil- 
ized nation  prizes  so  highly. 

There  has  been  much  evidence  produced  to  the  Department  upon 
which  the  New  York  and  Bermudez  Company  makes  claims  relating 
to  the  proceedings  against  them  which  will  not  be  taken  up  for  con- 
sideration until  the  submission  of  Mr.  Calhoun's  report  and  which  I 
hope,  by  reason  of  the  settlement  of  the  matters  in  controversy  along 
the  lines  I  have  described,  may  never  require  further  consideration. 
I  am,  etc. 

Elihu  Root. 


Mr.  RusseU  to  Secretary  of  State. 

[Telegram.] 

Caracas,  November  28,  1905. 
Representative  Bermudez  Company  had  a  very  satisfactory  inter- 
view with  the  President  yesterday.  The  President  said  that  he  was 
very  anxious  to  get  rid  of  the  question  once  for  all  and  that  he  was 
sure  that  something  could  be  done  if  mutual  concessions  were  made. 
He  has  fixed  next  Saturday  for  the  representative  of  the  company  to 
meet  him  again,  at  which  interview  the  President  will  outline  what  he 
proposes,  and  has  requested  me  to  be  present  at  the  interview.  I  will 
report  to  you  more  fully  after  I  have  seen  the  President. 

Russell. 


Mr.  Russell  to  Mr.  Root. 

No.  31.]  American  Legation, 

Cameos,  Venezuela,  November  26,  1905. 

Sir:  As  I  advised  you  by  cable,  confirmed  in  a  separate  dispatch, 
I  have  the  honor  to  inform  you  that  I  went  on  Saturday  last  with  the 
local  manager  of  the  New  York  and  Bermudez  Company  to  confer 
with  the  President  in  regard  to  a  settlement  of  the  pending  difficulties 
between  the  Venezuelan  Government  and  the  above-mentioned 
company. 

The  President  stated  that  he  was  extremelv  desirous  of  settling  the 
question  once  and  for  all,  and  after  a  long  talk  about  the  French  ques- 
tion settled  himself  to  discuss  the  asphalt  question.  lie  stated  that, 
as  the  mixed  commissions  had  given  awards  against  the  Venezuelan 
Government  for  claims  arising  from  the  last  revolution  amounting 
to  about  42,000,000  bolivars,  the  parties  responsible  for  the  revolution 
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should  assist  in  paying  for  those  claims.  He  fixed  the  responsibility 
for  the  revolution  on  four  parties — the  Venezuelan  Government,  the 
Venezuelan  revolutionists,  the  New  York  and  Bermudez  Company, 
and  the  French  Cable  Company,  making  each  party  responsible  for  its 
fourth  part  of  the  claims  awarded.  He  then  said  the  question  to 
be  settled  was  how  much  the  Bermudez  Company  could  give  toward 
assisting  in  paying  its  fourth  part.  The  other  question,  according  to 
the  President,  was  the  granting  of  a  new  concession  to  the  Bermudez 
Company  for  exploiting  asphalt,  in  which  new  concession  everything 
was  to  be  cleared  up,  and  all  questions  regarding  titles,  etc.,  would  be 
adjusted  satisfactorily. 

Mr.  Clyde  Brown,  the  representative  of  the  Bermudez  Company,  is 
going  with  me  next  Tuesday  to  see  the  President  and  discuss  with  rum 
the  plan  proposed. 

The  President  stated  to  me  that  the  proposition  from  him  was  not 
final,  but  only  served  as  a  basis  for  discussing  a  definite  settlement, 
but  I  think  his  purpose  was  to  try  and  ascertain  how  much  he  could 
expect  to  get  from  the  Bermudez  Company.  In  this  proposed  plan 
the  Hamilton  concession  is  to  be  considered  as  having  been  canceled. 
I  am,  etc., 

William  W.  Russell. 


Mr.  Russell  to  Mr.  Root. 

No.  34.]  American  Legation, 

Caracas,  Venezuela,  December  10,  1905. 

Sir:  I  have  the  honor  to  report  that  on  Thursday  last  I  had  a  sec- 
ond interview  with  General  Castro  in  regard  to  a  settlement  of  the 
asphalt  question. 

I  was  accompanied  by  Mr.  Hutchinson,  the  secretary  of  this  lega- 
tion, and  Captain  Wright,  the  resident  manager  of  the  Bermudez 
Company. 

Mr.  Clyde  Brown  had  written  me  a  letter  containing  his  proposition 
for  settlement,  which  proposition  was  submitted  to  the  president  at 
this  interview.     I  inclose  you  herewith  a  copy  of  this  letter. 

The  president,  after  talking  for  an  hour,  said  that  he  would  prefer 
the  Bermudez  Company  to  put  its  proposition  in  a  more  definite 
shape,  and  state  exactly  what  it  could  oner  for  a  final  settlement  of 
the  whole  question.  Air.  Clyde  Brown  is  preparing  this  definite 
proposition,  and  it  will  be  presented  to  the  president  next  week.     The 

Proposition  from  the  Bermudez  Company  is  to  pay  to  the  Venezuelan 
[overnment  $20,000  annually  for  the  remainder  of  the  time,  eighty- 
one  years,  that  its  land  and  mining  titles  have  to  run.  This  of  course 
presupposes  a  recognition  by  the  Venezuelan  Government  of  the 
above-mentioned  titles.  The  company  is  to  accept  the  decision  of  the 
court  annulling  the  Hamilton  concession,  and  a  new  and  special  con- 
tract is  to  be  granted  to  the  company  by  which  it  will  be  guaranteed 
in  the  quiet  and  peaceful  possession  of  its  property.  This  new  con- 
tract is  to  be  submitted  to  the  next  Congress  for  ratification. 

I  will  inclose  you  by  next  mail  a  copy  of  the  new  proposition  from 
the  Bermudez  Company,  and  advise  you  by  cable  of  the  result  of  my 
next  interview  with  the  president. 

J  am,  etc.,  William  W.  Russell. 
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Mr.  Brown  to  Minister  Russell. 

Caracas,  December  4,  1905. 

Sir:  I  have  carefully  considered  the  basis  of  settlement  of  the 
controversy  between  the  New  York  and  Bermudez  Company  and  the 
Venezuelan  Government,  presented  by  President  Castro  to  you  and 
Captain  Wright,  the  company's  resident  agent,  in  the  interview  of 
November  25,  and  I  am  glad  to  avail  myself  of  your  suggestion  that 
I  put  in  writing  the  views  of  the  company  thereon.  I  shall  first  sum- 
marize the  propositions  of  President  Castro  as  I  understand  him  to 
have  expressed  them  to  you. 

First.  President  Castro  wishes  the  company  to  acquiesce  in  the 
decision  of  the  federal  and  cassation  court  annulling  the  Hamilton 
concession.  He  has  not  stated  whether  he  expects  the  company  to 
pay  any  damages  for  the  alleged  breach  of  contract  in  case  tlie  find- 
ings of  the  appraisers  appointed  to  assess  damages  are  confirmed  by 
the  court. 

Second.  President  Castro  wishes  the  validity  of  the  company's 
land  and  mining  titles  to  the  Bermudez  Lake  to  be  investigated, 
and  for  this  purpose  he  suggests  a  reference  to  lawyers  selected  by 
the  Government  and  the  company  respectively,  of  the  titles  them- 
selves, the  decision  of  the  high  federal  court  in  the  Felicidad  suit, 
ami  the  decision  of  the  federal  and  cassation  court  in  the  Hamilton 
concession  suit.  However,  he  does  not  consider  the  validity  of  the 
titles  a  vital  question  for  the  reason  that  he  considers  his  powers 
under  the  act  of  Congress  of  August  3,  1905,  to  be  ample  to  deal 
with  all  possible  phases  of  the  subject  and  he  has  withheld  the  pro- 
mulgation of  that  act  and  the  executive  regulations  necessarv  to 
render  it  effective,  in  order  that  those  regulations  may  be  made  to 
conform  to  any  new  contract  which  may  be  made  with  the  company. 
Therefore  such  a  contract  may  be  made  to  embody  any  rights  or  privi- 
leges which  the  company  may  desire. 

Third.  The  third  and  last  proposition  of  President  Castro  concerns 
the  damages  claimed  by  the  Venezuelan  Government  in  the  civil  suit 
against  the  New  York  and  Bermudez  Company  for  aid  alleged  to  have 
been  given  by  it  to  the  Matos  revolution.  President  Castro  classifies 
the  total  loss  inflicted  on  the  country  by  the  Matos  revolution  in  the 
following  manner:  First;  the  loss  of  life,  which  is  incapable  of  estima- 
tion; second,  the  loss  arising  from  the  paralysis  of  industry  and  trade, 
which,  being  borne  by  individuals,  can  not  be  ascertained,  there  being 
no  basis  on  which  it  can  be  calculated;  third,  the  expense  of  maintain- 
ing the  army,  which,  being  a  necessity  of  government  in  any  event, 
can  not  be  considered  in  this  connection;  fourth,  the  injury  to  ana 
destruction  of  private  property  during  the  revolution,  for  which 
claims  to  the  amount  of  about  40,000,000  bolivars  were  allowed 
against  the  Venezuelan  Government  by  the  mixed  commissions  which 
sat  in  Caracas  in  1903.  These  claims  President  Castro  proposes  to 
divide  equally  among  the  "four  parties,"  as  he  classifies  them,  to  the 
revolution — namely,  the  Venezuelan  Government,  the  Venezuelan 
revolutionists,  the  French  Cable  Company,  and  the  New  York  and 
Bermudez  Company — thus  allotting  to  the  New  York  and  Bermudez 
Company  as  its  share  of  those  claims  about  10,000,000  bolivars,  or 
approximately  $2,000,000.  President  Castro  then  asks  what  portion 
of  this  sum  the  company  can  afford  to  pay. 
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In  answering  this  question  it  is  necessary  to  consider  whether  the 
company  should  pay  any  sum  because  of  alleged  aid  to  the  Matos 
revolution.  The  company's  connection  with  the  Matos  revolution 
or,  more  accurately,  with  General  Matos  is  fully  stated  in  the  testimony 
taken  in  the  pending  suit.  It  is  there  shown  that  the  company  had 
been  given  reason  to  believe,  from  reports  of  Mr.  Carner,  then  its 
managing  director  in  Venezuela,  now  the  custodian  of  the  company's 
property,  and  others,  that  under  no  circumstances  could  it  expect  the 
existing  Government  of  Venezuela  to  protect  its  property  from 
violence.  Mr.  Carner  had  gone  so  far  as  to  give  orders  to  the  com- 
pany's employees  at  Guanoco  to  shoot,  if  necessary,  to  protect  the 
company's  property  and  had  complained  of  conflicting  order  sent 
from  New  York.  The  region  in  which  the  company's  asphalt  lake  is 
situated  was  constantly  swept  by  revolutionary  bands,  and  the  com- 
pany was  often  forced,  in  self-defense,  to  supply  food  to  them  in 
small  quantities  and  sometimes  to  do  other  small  services.  When 
General  Matos  asked  the  company  for  money  he  had  united  all  the 
parties  and  forces  opposed  to  General  Castro  in  a  formidable  revolu- 
tionary movement  wnich  was  certain  for  a  time  at  least  to  control 
the  company's  property  and  would  be  friendly  or  hostile  according  to 
the  company's  action  on  General  Matos's  request.  The  company  paid 
General  Matos  $130,000  for  the  protection  of  its  property  during  the 
continuance  of  the  revolution  and  for  the  protection  of  its  just  rights 
thereafter  in  case  the  revolution  succeeded,  and  without  any  under- 
standing or  obligation  with  respect  to  its  use. 

At  the  time  the  payments  were  made  and  for  more  than  a  year 
thereafter  the  territory  in  which  the  company's  property  is  situated, 
was  wholly  in  the  control  of  the  revolutionary  forees.  The  govern- 
ment custom-houses  were  in  their  hands  and  the  company  was  com- 
pelled to  pay  customs  duties  to  them.  At  the  same  time  the  com- 
pany paid  the  same  duties  to  the  Venezuelan  consul  representing  the 
Government  of  Venezuela  at  Port  of  Spain,  Trinidad,  where  the 
company's  vessels  were  cleared. 

It  is  alleged,  as  a  principal  charge,  in  the  complaint  of  the  Vene- 
zuelan Government,  that  the  company  aided  the  Matos  revolution 
after  the  decisive  battle  of  La  Victoria  in  October,  1902,  thereby 
prolonging  a  hopeless  conflict  to  the  great  injury  of  Venezuela.  Even 
if  the  compulsory  payments  to  General  Matos  could  be  considered 
as  aid  to  the  revolution  in  any  sense  as  involving  liability,  this  allega- 
tion is  so  far  from  being  true  that  the  company  had,  long  prior  to 
the  battle  of  La  Victoria,  refused  further  requests  of  General  Matos 
for  money.  All  payments  to  him  were  made  m  the  winter  of  1901-2, 
and  his  subsequent  requests,  which  were  refused,  were  made  at  a 
time  when  the  revolutionary  movement  was  gaining  strength. 

During  the  entire  continuance  of  the  revolution  the  company, 
and  as  far  as  it  is  advised,  all  its  agents  in  Venezuela,  as  they  were 
instructed  to  do  maintained  absolute  neutrality. 

As  the  payments  of  money  to  General  Matos  were  made  in  cir- 
cumstances of  coercion  the  company  can  not  be  justlv  charged  with 
liability  for  such  consequences  as  may  have  arisen  from  such  pay- 
ments even  if  such  consequences  are  ascertainable.  But  it  may  be 
f>ointed  out  that  the  considerations  suggested  bv  President  Castro 
or  eliminating  the  expense  of  the  army  and  the  disturbance  of  busi- 
ness during  the  revolution,  equally  suggest  the  impossibility  of  bring- 
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ing  into  a  relation  of  cause  and  effect  the  use  of  a  sum  of  money  by  a 
revolutionary  leader  and  the  destruction  or  injury  to  private  property 
to  any  specific  amount.  It  is  difficult  to  see  now  such  payments  can 
bear  an  ascertainable  relation  to  the  injury  to  private  property 
when  they  are  conceded  to  bear  no  ascertainable  relation  to  the  cost 
of  maintaining  the  army  or  losses  arising  in  trade  and  industry. 

The  Caracas  mixed  commissions  sat  under  protocols  concluded 
between  Venezuela  and  various  foreign  powers  as  a  result  of  the 
blockade  of  the  Venezuelan  coasts  maintained  in  1902  by  England, 
Germany,  and  Italy.  The  commissions  were  authorized  to  consider 
all  claims  of  citizens  of  the  respective  countries  which  had  not  been 
settled  by  diplomatic  agreement  or  arbitration.  It  follows  that  the 
claims  actually  allowed  were  of  a  most  miscellaneous  character. 
Thus  the  largest  single  allowance  made  by  any  commission  was 
10,565,199  bolivars  in  favor  of  a  Belgian  company  which  had  sold 
the  Caracas  waterworks  to  the  National  Government  and  had  not 
been  paid.  Another  large  claim  of  about  2,500,000  bolivars,  allowed 
to  Mexican  citizens,  grew  out  of  an  indebtedness  of  the  old  Republic 
of  Colombia,  and,  on  its  division,  assumed  by  Venezuela  in  1834. 

Of  the  claims  allowed  to  American  citizens  more  than  50  per  cent 
arose  from  breaches  of  contract  and  similar  causes  unconnected 
with  revolutionary  disturbances.  Of  those  arising  from  injury  to 
property  during  revolutions  a  large  part  grew  out  of  disturbances 
prior  to  the  Matos  revolution,  in  one  case,  going  back  as  far  as  1871. 
About  10  per  cent  were  attributable  to  the  Matos  revolution.  In  all 
cases  the  wrong  was  done  by  the  existing  government,  its  agents  or 
forces,  or  by  revolution  which,  having  succeeded  was  treated  as  a 
de  facto  government  from  the  beginning.  The  American  commis- 
sion applied  the  principle  that  the  existing  government  was  to  be  pre- 
sumed to  have  done  all  in  its  power  to  suppress  revolutionary  vio- 
lence and  therefore  could  not  be  held  responsible  for  injuries  caused 
by  such  violence.  The  same  principle  was  applied  by  the  English, 
Dutch  and  Italian  commissions.  The  German  commission,  while 
recognizing  the  principle,  held  that  under  the  terms  of  the  German- 
Venezuelan  protocol,  the  principle  had  been  waived  by  Venezuela 
as  to  injuries  arising  in  the  Matos  revolution.  The  Spanish  com- 
mission for  a  similar  reason,  refused  to  apply  the  principle. 

Thus  it  appears  from  an  analysis  of  the  claims  allowed  by  the  com- 
missions and  the  strange  division  of  the  "parties"  to  the  revolution 
into  four  that  the  proposition  of  President  Castro  is  simply  an  assess- 
ment upon  the  New  York  and  Bermudez  Company  of  one-fourth  of 
the  amount  of  the  obligations  of  the  Venezuelan  Government  to  citi- 
zens of  foreign  States,  accruing  from  a  great  variety  of  wrongs  done  by 
the  Venezuelan  authorities  at  different  times  during  the  past  seventy 
years.     The  company  must  decline  to  be  penalized  in  this  manner. 

In  President  Castro's  interview  with  Captain  Wright,  on  Novem- 
ber 22,  he  stated  that  the  courts  in  arriving  at  the  decision  of  which 
the  company  complains  were  bound  by  strict  technical  rules;  that 
it  is  the  province  of  the  Executive  under  the  laws  of  the  country 
to  administer  the  equities  of  the  case,  and  that  it  is  his  purpose 
to  do  so  in  making  a  settlement  with  the  company.  Since  those 
things  to  which  President  Castro  refers  as  the  company's  equities 
arise  in  the  course  of  the  legal  proceedings,  and  since,  further,  Presi- 
dent Castro  has  referred  to  the  company  s  titles  and  the  court  deci- 
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sions  as  important  to  be  considered  in  the  present  negotiations,  it 
becomes  necessary  to  summarize  the  legal  propositions  involved  and 
the  contentions  of  the  parties  in  order  to  determine  what  the  Gov- 
ernment and  the  company,  respectively,  may  fairly  and  equitably 
be  expected  to  concede. 

The  contracts,  titles,  and  decisions  important  in  this  connection  are 
as  follows: 

The  concession  for  the  exploitation  of  asphalt  and  other  natural  products  of  the 
State  of  Bermudez  granted  to  Horatio  R.  Hamilton,  executed  September  15, 1883,  with 
an  additional  article  executed  October  19,  1883,  all  ratified  by  the  Venezuelan  Con- 
gress June  6,  1884,  and  subseguently  assigned  to  the  New  York  and  Bermudez  Com- 
pany with  the  consent  of  the  Venezuelan  Government. 

2.  The  so-called  "additional  articles"  of  the  Hamilton  concession, 
executed  May  30,  1884,  submitted  to  the  Venezuelan  Congress  at  the 
same  time  with  the  concession,  but  never,  as  the  company  contends, 
ratified  by  Congress. 

3.  The  company's  mining  and  land  titles  to  the  Bermudez  Lake, 
granted  December  7,  1888,  and  December  14,  1888,  respectively,  by 
which  the  ownership  of  the  mine  for  a  period  of  ninety-nine  years  and 
the  ownership  of  one  and  fifty-four-hundredths  square  leagues  of  wild 
lands  forming  the  surface  of  the  mine  were  duly  conveyed  to  the 
company. 

4.  The  decision  of  the  high  federal  court  January  28,  1904,  annul- 
ling the  adverse  title  "La  Felicidad." 

5.  The  various  proceedings  and  findings  of  the  federal  and  cassa- 
tion court  in  the  pending  suit  for  the  annulment  of  the  Hamilton 
concession. 

As  the  whole  subject  is  more  or  less  involved  in  the  proceedings  in 
the  suit  last  above  mentioned,  the  controversy  may  be  most  concisely 
stated  by  summarizing  the  findings  of  the  court  in  this  case.  It  is 
in  this  case  that  the  seizure  of  the  company's  asphalt  lake  and  its 
exploitation  in  competition  with  the  company  during  the  pendency 
of  the  litigation  has  been  made.     This  is  tne  injury  which,  up  to  this 

Eoint,  has  most  substantially  damaged  the  company's  property  and 
usiness.  This  seizure  was  made  upon  the  theory  that  the  Hamilton 
concession  is  a  lease  and  the  company  a  defaulting  lessee.  But  in 
order  to  arrive  at  this  result  it  became  necessary  to  assume  certain 
conclusions  of  law  and  findings  of  fact  which  should  be  first  stated. 
Many  of  these  conclusions  and  findings  were  assumed  at  the  outset  in 
order  to  justifv  the  sequestration  proceeding,  but  as  they  have  since 
been  expressed  in  final  decisions  they  may  be  stated  as  such.  First, 
the  federal  and  cassation  court  has  decided  that  the  so-called  "addi- 
tional articles"  of  May  30,  1884,  obligating  Hamilton  to  "canalize" 
for  exportation  or  importation  one  or  more  of  the  rivers  of  the  State 
of  Bermudez,  beginning  with  Carlo  Colorado  and  Guarapiche,  as  far 
as  Maturin,  "ana  granting  to  Hamilton"  the  exclusive  right  to  navi- 
gate the  rivers  that  he  may  "canalize"  are  a  part  of  the  concession  of 
September  15,  1883,  for  the  exploitation  of  asphalt  and  other  natural 
products  of  the  State  of  Bermudez.  The  company  contends  that  the 
so-called  "additional  articles"  of  May  30,  1884,  in  reality  constitute 
an  independent  agreement,  for  the  reasons  that  they  deal  with  a 
subject-matter  different  from  that  dealt  with  by  the  concession  and 
that  the  agreement  is  wholly  supported  by  the  independent  and  recip- 
rocal considerations  of  the  duty  to  canalize  and  the  exclusive  right  to 
navigate. 
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It  is  further  distinguished  from  the  concession  by  the  fact  that  it 
was  never  ratified  by  the  Venezuelan  Congress  as  was  the  concession. 

The  seventeenth  section  of  article  43  of  the  constitution  of  1881, 
vests  in  Congress  the  power  "  to  approve  or  disapprove  of  contracts 
which  the  President  shall  make,  with  the  consent  of  the  federal 
council,  concerning  national  public  works;  without  which  prerequis- 
ite they  shall  not  go  into  effect."  Pursuant  to  this  provision,  Con- 
gress acted  on  the  subject  on  June  6,  1884,  approving  the  agreement 
of  September  15,  1883,  and  the  additional  article  of  October  19,  1883, 
fixing  duties  on  the  exploitation  and  exportation  of  wood.  Congress 
failed  to  approve  the  so-called  "additional  articles"  of  May  30,  1884, 
and  accordingly  they  were  omitted  from  the  contract  as  published 
in  the  Official  Gazette  of  July  21,  1884.  It  is  important  to  note  that 
this  act  of  publication  gave  for  the  first  time  legal  validity  to  the 
agreement,  by  virtue  of  the  law  of  October  11,  1872,  which  is  pub- 
lished at  the  head  of  each  issue  of  the  Official  Gazette.  It  is  thus 
evident  that  Congress  did  not  desire  to  approve  the  agreement  of 
May  30,  1884. 

In  order  to  uphold  the  validity  of  these  "additional  articles"  the 
federal  and  cassation  court  is  obliged  to  resort  to  a  general  resolution 
passed  April  17,  1886,  confirming  the  executive  acts  and  decrees  of 
President  Crespo's  administration.  Passing  the  question  whether 
this  general  resolution  had  any  validity  under  the  constitution,  it 
could  not  have  any  effect  upon  the  so-called  "additional  articles;" 
first,  because  Congress  can  not  be  presumed  to  have  included  in  a 
general  description  acts  which  it  specifically  declined  to  approve. 
Second,  because  this  agreement  of  May  30,  1884,  was  an  act  ot  legis- 
lation requiring,  according  to  article  46  of  the  constitution  of  1881,  to 
be  read  and  considered  before  being  admitted,  and  after  admission 
discussed  three  separate  times  on  different  days  before  becoming  a 
law.  That  the  execution  of  the  agreement  of  May  30,  1884,  was  not 
made  by  virtue  of  executive  powrer,  but  was  the  initiation  by  the 
Executive  of  an  act  of  legislation  to  which  Congress  was  a  necessary 
party  is  clear  from  section  17  of  article  43  of  the  constitution,  above 
quoted,  enumerating,  among  the  legislative  powers  of  Congress,  the 
right  to  approve  or  disapprove  contracts  concerning  "  national  public 
works"  within  which  description  the  canalizing  of  streams  and  har- 
bors clearly  falls. 

Second.  The  federal  and  cassation  court  finds  as  a  fact  that  the 
company  failed  to  canalize  the  streams  and  harbors  mentioned  in  the 
so-called  "additional  articles"  of  May  30,  1884.  Omitting  comment 
in  detail  on  the  evidence  produced  on  this  point  it  may  be  pointed  out 
that  the  court  ignored  the  fact,  proved,  strangely  enough,  by  docu- 
ments presented  by  the  attorney-general  on  behalf  of  the  Government 
that  in  1887  the  Government  granted  to  one  Pinelli  the  right  to  navi- 
gate in  and  out  of  the  port  of  Maturin  and  to  load  cattle  at  Cano 
Colorado  or  any  point  on  the  Guaripiche,  all  the  places  named  being 
included  in  the  exclusive  right  of  navigation  granted  to  Hamilton  in 
the  agreement  of  May  30,  1884.  When  the  New  York  and  Bermudez 
Company  protested  against  these  grants  to  Pinelli,  the  then  President 
of  \enezuela,  the  same  President  who  granted  the  Hamilton  con- 
cession, in  reply  said  that  there  was  no  interference  with  the  rights  of 
the  New  York  and  Bermudez  Company  and  "that  no  exclusive  right 
of  navigation  to  Maturin  could  have  been  granted  to  any  person  or 
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company  and  that  the  rights  of  the  New  York  and  Bermudez  Com- 
pany could  only  extend  to  the  navigation  of  the  interior  rivers  that  it 
may  canalize  in  a  formal  manner  and  to  the  satisfaction  of  the  Gov- 
ernment." Thus  the  " additional  articles"  not  only  failed  of  the 
legal  sanction  of  Congress  but  were  repudiated  by  the  Executive 
power. 

Third.  The  court  found  the  failure  to  canalize  "Cano  Colorado 
and  Guarapiche  as  far  as  Maturin"  to  be  a  " failure  to  make  improve- 
ments" within  the  meaning  of  the  seventh  section  of  article  373  of 
the  code  of  civil  procedure,  which  provides  that "  sequestration  shall 
be  decreed  of  the  property  leased  if  the  defendant  is  sued  for  default 
in  payment  of  the  rental,  on  account  of  the  property  becoming 
deteriorated,  or  on  account  of  having  failed  to  make  improvements 
to  which  he  is  bound  by  the  contract."  This  finding  involved  the 
assumption  that  the  concession  of  September  15,  1883,  and  the 
" additional  articles"  of  May  30,  1884,  were  to  be  taken  together  as 
a  single  indivisible  contract  and  that  as  such  they  constituted  a  lease, 
a  suggestion  never  before  made,  though  the  contract  had  repeatedly 
been  the  subject  of  executive  and  judicial  action.  Although  the 
assumption  of  lease  was  absolutely  necessary  to  sustain  the  order  of 
sequestration  of  the  company's  asphalt  deposit,  the  court  gave  no 
reason  at  the  time  the  order  was  made  for  so  constructing  the  con- 
tract. Xo  adequate  reason  has  at  any  time  been  given.  The  pre- 
siding judge  of  the  federal  and  cassation  court  acting  as  a  court  of 
original  jurisdiction,  in  an  opinion  given  October  4,  1904,  expressed 
himself  as  follows  on  the  point: 

"  Considering  the  nature  of  the  contract  in  question  and  the  Gov- 
ernment's purely  administrative  character  in  concluding  the  same,  it 
follows  that  the  law  itself  classifies  the  contract  as  one  of  limited 
duration,  imposing  active  obligations  and  containing  stipulations  for 
a  fixed  price."  These  assertions,  which  might  obviously  be  made  of 
many  forms  of  contract  other  than  lease,  were  apparently  not  wholly 
satisfactory  to  the  federal  and  cassation  court,  whose  final  decision, 
August  7,  1905,  commented  on  the  subject  as  follows:  " The  name 
which  the  contract  merits  is  foreign  to  the  nature  and  intent  of  the 
action  brought;  all  that  is  necessary  to  say  on  this  point  is  that  said 
contract  is  bilateral  and  that  it  is  alleged  that  one  of  the  contracting 
parties  has  not  complied  with  its  obligations." 

Fourth.  In  the  very  inception  of  the  suit  to  annul  the  concession, 
and  necessarily  assuming  the  foregoing  findings  of  law  and  fact  to  be 
indisputable,  the  court  ordered  the  sequestration  of  the  company's 
asphalt  deposit  and  appointed  as  custodian  Ambrose  H.  Carner,  a 
former  employee  of  the  New  York  and  Bermudez  Company  a  business 
rival.  This  was  done  without  the  notice  to  the  company  of  the 
pendency  of  any  proceeding  and,  of  course,  without  any  opportunity 
to  be  heard,  although  the  seventh  section  of  article  373  of  the  code  of 
civil  procedure  under  which  the  sequestration  was  ordered  expressly 
provides  that  the  owner  may  demand  an  order  that  he  himself  be 
named  custodian,  and  article  369  treating  of  the  same  subject  pro- 
vides that  the  sequestration  shall  not  be  decreed  if  the  defendant  give 
sufficient  security  or  guaranty.  As,  before  the  complaint  of  the 
Government  was  served  upon  the  company,  Mr.  Carner  had  been 
appointed  custodian  and  had  left  Caracas  to  take  possession  of  the 
company's  asphalt  lake,  to  which  he  was  carried  by  a  Venezuelan 
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gunboat,  it  is  obvious  that  no  attempt  was  made  to  comply  with  the 
provisions  of  the. law. 

Fifth.  In  ordering  the  sequestration  the  court  ignored  the  com- 
pany's independent  land  and  mining  titles  to  the  asphalt  lake,  of 
which  it  was  bound  to  take  judicial  notice,  since  they  were  granted 
by  the  National  Executive  with  the  approval  of  the  Federal  Council 
and  published  in  the  Official  Gazette.  As  soon  as  the  compariy  had 
notice  of  the  proceeding  it  called  attention  to  these  titles  but  the  court 
again  ignored  them  ana  has  continued  to  do  so  throughout  the  whole 
proceeding,  including  the  final  decision. 

Sixth.  On  July  28,  1904,  by  order  of  the  court,  Mr.  Carner  seized 
the  company's  asphalt  lake  at  Guanoco  by  military  force,  appro- 
priated money,  records,  and  other  articles  belonging  to  the  company, 
arrested  employees  of  the  companv,  and  caused  or  permitted  them  to 
be  maltreated  oy  soldiers  under  his  command.  Mr.  Carner  has  con- 
tinued in  possession  of  the  asphalt  deposit  and  has  shipped  about 
23,000  tons  of  asphalt  to  the  ran-American  Asphalt  Company  and 
the  A.  L.  Barber  Asphalt  Company  of  New  York,  in  which  com- 
panies Mr.  Carner  is  financially  interested.  To  tnese  companies, 
which  are  competitors  of  the  New  York  and  Bermudez  Company, 
Mr.  Carner  has,  as  shown  by  his  reports,  sold  asphalt  at  prices  so 
low  as  to  give  all  the  margin  of  profit  in  the  business  to  the  pur- 
chasers, thus  in  fact  turning  over  to  competitors  of  the  New  i  ork 
and  Bermudez  Company  its  capital  that  its  business  might  be 
destroyed  by  the  competition  of  its  own  product. 

The  company  is  advised  that  apart  from  any  question  of  good  faith 
the  custodian  of  a  mine  under  Venezuelan  law  has  no  right  to  extract 
the/ product,  as  he  thereby  tends  to  exhaust  the  thing  he  is  appointed 
to  conserve.  When  Mr.  Carner  asked  the  court  to  approve  his  con- 
duct in  this  regard,  the  court  evaded  the  question  by  saying  that  his 
duties  were  prescribed  bv  the  code  and  that  he  must  follow  its  pro- 
visions. As,  however,  the  court  did  not  require  Mr.  Carner  to  pve 
any  bond  for  the  performance  of  his  duties,  he  has  pursued  his  illegal 
and  fraudulent  course  of  conduct  with  impunity.  Though  not 
approved  by  the  court,  Mr.  Carner's  conduct  was  a  natural  conse- 
quence of  its  proceedings.  Further,  as  Mr.  Carner  was  an  agei)t  of 
the  Government,  it  was  at  all  times  within  the  power  of  the  Govern- 
ment to  control  his  conduct.  The  Government  is  therefore  respon- 
sible for  the  illegal  sale  of  about  23,000  tons  of  asphalt,  with  the  loss 
of  profit  thereon  and  the  great  damage  done  to  the  company's  busi- 
ness by  the  competition  of  the  product  illegally  sold. 

Seventh.  The  final  decision  of  the  federal  and  cassation  court 
annulling  the  Hamilton  concession  order  the  appointment  of  ap- 
praisers to  assess  damages  on  the  basis  fixed  by  the  first  additional 
article  of  the  concession.  This  article  deals  only  with  duties  on  the 
exploitation  or  exportation  of  wood.  Thus  no  attempt  is  made  to 
assess  damages  for  the  alleged  "failure  to  make  improvements  to 
which  the  lessee  is  bound  by  the  contract"  on  which  the  company's 
asphalt  deposit  was  seized  and  turned  over  to  rivals  in  business. 
Furthermore  no  instructions  as  to  the  methods  to  be  employed  and 
facts  to  be  considered  in  assessing  damages  are  given  by  the  court 
despite  the  fact  that  article  185  of  the  code  of  civil  procedure  ex- 
pressly declares  that  every  condemnatory  judgment  shall  state  in 
what  the  injuries  that  have  been  proved  and  are  to  be  estimated 
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consist  and  shall  determine  the  various  points  that  are  to  serve  the 
appraisers  as  a  basis.  The  failure  to  give  the  instructions  required 
by  the  code  left  the  appraisers  to  exercise  an  arbitrary  discretion. 
The  following  are  some  illustrations  of  the  manner  in  which  they 
have  exercised  that  discretion  in  arriving  at  an  award  of  1,065,000 
bolivars. 

1.  The  appraisers  state  that  the  injuries  ordered  to  be  appraised 
should  be  estimated  in  accordance  with  the  basis  fixed  by  tne  first 
additional  article  of  the  concession.  .  This  article  speaks  only  of  the 
tax  to  be  paid  on  wood.  Yet  the  appraisers  award  806,250  bolivars, 
four-fifths  of  the  entire  award,  using  as  bases  substances  other  than 
wood. 

2.  The  appraisers  enumerate  a  classification  of  woods  whose 
quantity,  location,  or  even  existence  in  the  State  of  Bermudez  is  not 
shown  in  the  record  of  the  proceedings  in  the  suit. 

3.  The  appraisers  estimate  the  probable  exportation  of  divi-divi 
from  the  State  of  Bermudez  averaged  for  a  penod  of  fifteen  years  on 
the  statistics  of  the  years  1874  to  1882  of  the  exportations  of  the 
State  of  Zulia,  600  miles  to  the  westward. 

4.  The  appraisers  estimate  the  probable  exportation  of  rubber 
from  the  State  of  Bermudez  averaged  for  a  period  of  fifteen  years 
on  the  statistics  of  the  years  1881,  1882,  and  1883  of  the  exportations 
of  the  State  of  Bolivar,  which  is  the  only  State  in  Venezuela  which 
produces  rubber  in  large  quantities. 

5.  The  appraisers  omit  to  consider  that  the  first  article  of  the  con- 
cession excludes,  in  all  that  concerns  the  exploitation  of  its  woods, 
the  section  of  Barcelona,  comprising  one-third  of  the  territory  of 
the  State  of  Bermudez. 

6.  The  appraisers  omit  to  consider  the  concessions  and  contracts 
executed  by  the  Government  in  favor  of  various  persons  in  contra- 
vention of  the  Hamilton  concession. 

7.  The  appraisers  omit  to  consider  the  multitude  of  conveyances 
of  wild  lands  in  the  State  of  Bermudez  made  during  the  term  of  the 
concession  and  their  consequent  diminution  of  probable  exportation 
by  the  company. 

It  follows  from  these  and  other  defects  which  might  be  pointed 
out  that  the  errors  of  the  appraisers  invalidate  their  proceedings 
and  that  no  just  award  of  damages  can  be  made  against  the  company 
even  if  the  finality  of  the  decision  annulling  the  concession  be 
admitted. 

The  foregoing  summary  of  the  principal  points  in  controversy 
between  the  Government  and  the  company  in  the  revolutionary  and 
concession  suits  opens  the  way  for  a  consideration  of  the  company's 
land  and  mining  titles  to  the  Bermudez  Lake.  These  titles  were 
granted  in  1888  by  the  President  of  Venezuela,  with  the  affirmative 
vote  of  the  federal  council,  and  were  published  in  the  Official  Gazette 
of  that  time,  as  is  necessary  in  all  decrees  to  which  the  force  of  public 
law  attaches. 

The  deed  of  December  14, 1888,  to  quote  its  language,  declared  the 
adjudication  on  this  date  in  favor  of  the  New  York  and  Bermudez 
Company,  represented  by  their  secretary,  Mr.  A.  H.  Carner,  of  1 
square  league  and  54  centesimals  of  another,  of  wild  lands  which 
form  the  surface  of  an  asphalt  mine  which  the  said  company  owns, 
the  which  lands  are  acquired  for  the  uses  of  the  exploitation  of  the 
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said  mine,  situate  in  the  parish  of  Union,  district  of  Benitez,  sec- 
tion of  Cumana,  of  the  State  of  Bermudez,  and  whose  boundaries  are, 
by  the  north,  south,  east,  and  west,  lands  covered  by  thick  groves  of 
mangrove  trees  and  swampy  lands.  By  this  adjudication,  as  the 
deed  declares,  uthe  dominion  and  property  of  the  said  lands' '  was 
transferred  to  the  New  York  and  Bermudez  Company. 

This  deed  stated  that  the  asphalt  deposit  was  owned  by  the  New 
York  and  Bermudez  Company.  The  Government  had,  on  December 
7,  1888,  granted  to  Mr.  Carner,  as  secretary  of  the  New  York  and 
Bermudez  Company,  a  definitive  title  to  the  asphalt  mine,  by  which 
was  duly  conveyed  "the  property  of  said  mine  in  all  the  extension 
that  corresponds  to  it  and  with  respect  to  all  the  asphalt  deposits 
comprised  m  the  same."  It  gives  "the  right  to  the  holder  of  this 
concession  and  his  successors  for  the  term  of  ninety-nine  years  to  the 
exploitation  and  enjoyment  of  the  said  mine,  with  the  legal  restric- 
tions and  without  any  mining  tax  on  its  produce,  since  it  comes 
within  the  provisions  of  article  40  of  the  decree  already  cited  that 
regulates  the  mining  law." 

These  titles  have  never  been  questioned  by  the  Venezuelan  Gov- 
ernment. Even  President  Crespo,  in  his  illegal  attempt  in  1898  to 
nullify  the  Hamilton  concession  by  executive  decree,  stated  that  it 
was  annulled  "without  infringing  the  rights  which,  according  to  law, 
the  New  York  and  Bermudez  Company  may  have  by  virtue  of  mining 
concessions."  The  ground  of  annullment  expressed  in  the  decree 
was  that  the  exports  of  " natural  productions"  were  limited  exclu- 
sively to  a  certain  quantity  of  aspnalt  ''that  they  own  as  per  con- 
cession obtained  in  conformity  with  the  mining  law."  The  titles 
were  presented  by  the  company  in  the  Felicidad  suit,  but  the  high 
federal  court  in  rendering  its  decision  of  January  28,  1904,  found  it 
unneccessary  to  consider  them,  holding  that  "the  titles  of  the  Felici- 
dad suffers  from  defects  that  vitiate  it,  and  which  are  recorded  in 
the  proceedings,  owing  to  the  requisite  prescriptions  and  solemnities 
not  having  been  complied  with,  under  pain  of  nullity,  providecLby 
the  Code  of  Mines." 

The  defects  thus  referred  to  were:  1 .  That  the  Felicidad  claimants, 
permission  to  explore  was  granted  by  the  civil  chief  of  Guariqen 
instead  of  by  the  governor  of  the  State  of  Sucre  as  required  by  the 
mining  code.  2.  That  the  original  acquisition  of  the  mine,  entered 
in  the  book  of  registry  of  mines  of  the  municipality  of  Union,  district 
of  Benitez,  State  of  Sucre,  was  not  signed  as  required  by  the  mining 
code  and  contained  erasures,  interlineations,  additions,  and  blank 
spaces.  3.  That  the  plan  of  the  Felicidad  mine  submitted  with  the 
provisional  title,  on  which  the  definitive  title  was  based,  did  not  com- 
ply with  the  mining  code  in  two  principal  points  in  that  it  was  not 
signed  by  the  mine  guard  of  the  circumscription  and  was  not  rectan- 
gular in  form. 

The  court  remarked  incidentally  that  under  the  Hamilton  con- 
cession the  National  Government  "  could  not  give  the  title  of  the 
mine  Felicidad  nor  grant,  in  the  old  State  of  Bermudez,  mining  con- 
cessions of  asphalt  to  any  other  person  or  corporation"  than  the 
New  York  and  Bermudez  Company. 

As  has  been  pointed  out,  tne  company's  land  and  mining  titles 
were  wholly  ignored  by  the  court  in  the  sequestration  proceeding, 
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and  they  were  not  questioned  in  the  final  decision  annulling  the 
concession.     The  titles  therefore  stand  legally  unimpeached. 

For  this  reason  and  for  the  further  reason  that  for  sixteen  years 
the  Venezuelan  Government  stood  by  and  saw  the  company  expend 
more  than  half  a  million  dollars  in  the  development  of  the  property 
covered  by  these  titles,  the  company  can  not  entertain  President 
Castro's  suggestion  that  these  titles  m  these  negotiations  be  made 
the  subject  of  an  informal  reference  to  lawyers  selected  by  the  Gov- 
ernment and  the  company,  respectively.  Aside  from  the  fact  that 
their  agreement,  assuming  agreement  to  be  possible,  would  have  no 
binding  effect,  it  would  not  be  possible  to  name  lawyers  of  promi- 
nence m  Venezuela  who  have  not  at  some  time  during  the  last  eight 
years  been  of  counsel  either  for  the  company  or  its  adversaries. 
While  declining  such  a  reference  the  company  is  ready,  as  it  has  always 
been,  to  agree  to  an  international  arbitration  to  which  all  points  of 
controversy  between  the  Government  and  the  company  shall  be 
referred  for  final  decision. 

In  one  respect  only  are  the  company's  rights  imperfect.  It  has  no 
concession  independent  of  the  Hamilton  concession  to  the  line  of 
railway,  about  5  miles  in  length,  extending  from  Guanoco  to  the 
asphalt  lake.  It  has  been  the  intention  of  the  company  prior  to  the 
expiration  of  the  twenty-five  years  fixed  as  the  duration  of  the  Hamil- 
ton concession  to  take  the  steps  contemplated  by  the  law  to  acquire 
this  railway  concession.  The  company  would,  therefore,  need  to 
acquire  this  right  in  any  settlement  which  might  be  made. 

In  ascertaining  an  equitable  basis  of  settlement  certain  practical 
considerations  relating  to  the  physical  condition  of  the  asphalt 
deposit,  the  industrial  conditions  affecting  the  asphalt  business  in 
the  United  States,  and  the  financial  condition  of  the  company  must 
be  taken  into  account. 

The  company's  agents  have  not  been  permitted  to  inspect  the 
asphalt  deposit  since  its  seizure.  When  they  have  attempted  to  do 
so,  they  have  been  forcibly  prevented.  Therefore  the  company  has 
no% accurate  information  as  to  the  condition  of  the  property,  Dut  from 
such  information  as  it  has  been  able  to  secure,  indicating  negligence 
in  management  and  wasteful  methods  of  mining  employed  by  Mr. 
Carner,  the  company  believes  it  probable  that  great  deterioration  in 
the  condition  or  the  property  has  taken  place  and  that  a  large  sum 
of  money  will  have  to  be  expended  to  restore  it  to  a  condition  of 
economical  operation.  The  company  does  not  accept  as  true  Mr. 
Carner's  reports  as  custodian.  Knowing  his  report  01  the  condition 
of  the  property  at  the  time  he  seized  it  to  be  false,  the  company  has 
no  reason  to  tnink  his  subsequent  reports  more  trustworthy. 

A  second  consideration  concerns  the  earning  power  of  the  asphalt 
lake.  The  asphalt  business  is  now  and  has  been  for  several  years 
keenly  competitive.  This  condition  will  permanently  continue,  for 
the  reason  that  the  available  sources  of  supply  enormously  exceed 
the  demand.  The  supply  in  the  United  States  has  in  the  past  few 
years  been  greatly  increased  by  the  development  of  new  deposits 
of  natural  asphalt,  similar  to  that  of  Trinidad  and  Venezuela,  and  by 
the  production  of  asphalt  artificially  from  the  distillation  of  the 
petroleum  oils  of  California  and  Texas.  This  process  of  distillation 
consists  in  drawing  off  the  lighter  and  volatile  oils  for  various  indus- 
trial  purposes  and   leaving  an  asphaltic  substance  as  a  residuum. 
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As  this  substance  is  a  by-product  it  is  offered  at  extremely  low 
prices.  It  is  produced  in  large  cpiantities.  It  is  inferior  in  quality 
to  the  best  natural  asphalts,  but  it  is  extensively  used  by  competitors 
of  the  New  York  and  Bermudez  Company  and  therefore  must  be 
considered  an  important  factor  in  the  business.  But  apart  from  the 
production  of  oil  asphalt,  there  is  a  very  lar^e  and  increasing  pro- 
duction in  the  United  States  of  natural  asphalt  fully  the  equal  of 
Trinidad  and  Bermudez  asphalt  in  quality  and  produced  as  cheaply. 
This  production  has  destroyed  forever  the  former  monopolistic  value 
of  the  Trinidad  and  Bermudez  products,  and  has  brought  about  con- 
ditions in  which  a  large  volume  of  business  on  a  small  margin  of 
profit  must  be  done  in  order  to  prod  ice  a  substantial  return.  This 
condition  is  reflected  in  the  business  of  the  General  Asphalt  Company 
for  1903  and  1904.  The  company's  earnings,  not  considering  certain 
deductions  which  the  company  made,  were  in  1903  slightly  over  6 
per  cent  of  its  total  income  and  in  1904  less  than  8*  per  cent,  a  very 
moderate  margin  of  profit  as  compared  with  earnings  in  other  kinds 
of  business. 

The  company  has  expended  more  than  $500,000  in  the  develop- 
ment of  the  asphalt  deposit  and  many  hundred  thousand  more  in 
defending  its  property  from  attacks  on  it  made  in  executive  decrees 
and  judicial  proceedings.  As  these  attacks  began  in  1897  when  the 
company's  production  of  asphalt  first  began  to  promise  a  remunera- 
tive return  and  have  continued  practically  without  interruption  ever 
since,  the  company  has  never  had  the  quiet  enjoyment  of  its  invest- 
ment and  has  never  paid  a  dividend.  As  has  been  pointed  out,  its 
capital  has,  for  the  past  sixteen  months,  been  actively  employed  to 
destroy  its  business. 

It  follows  from  these  considerations  that  the  company  can  not 
entertain  a  proposition  to  settle  its  controversies  with  the  Venezuelan 
Government  by  the  payment  of  $2,000,000  or  any  other  sum  of  money. 
It  will  require  all  the  capital  it  can  command  to  restore  the  asphalt 
deposit  itself,  repair  the  damage  done  to  its  business,  and  transact 
that  large  volume  of  business  by  which  alone  under  present  conditions 
a  substantial  earning,  can  be  made.  The  company  is  willing  to  make 
such  terms  as  will  enable  the  Venezuelan  Government  to  participate 
reasonably  in  that  earning,  and  for  that  purpose  is  prepared  to  suggest 
a  royalty  upon  the  product  mined,  thus  giving  the  Government  a 
revenue  increasing  with  the  development  of  the  business.  To  this 
end  the  company  offers  the  following  terms,  all  to  be  tendered  without 
prejudice  to  its  right  to  assert  a  denial  of  justice  or  any  other  right  in 
case  the  negotiations  for  settlement  fail: 

1.  The  company  to  acquiesce  in  the  annulment  of  the  Hamilton 
concession. 

2.  The  company  to  waive  all  claims  against  the  Venezuelan  Gov- 
ernment for  damages  arising  from  the  seizure  of  the  asphalt  lake,  the 
sales  of  asphalt  to  competitors,  the  damage  to  its  business,  the 
deterioration  of  the  mine,  the  extraordinary  expense  of  litigation  and 
management  incurred  in  protecting  the  property  during  the  past 
eight  years,  and  all  other  claims  against  the  Government  for  damages, 
however  arising. 

3.  The  Government  to  waive  all  claims  for  damages  in  the  conces- 
sion and  revolutionary  suits  and  all  other  claims  against  the  company 
for  damages,  however  arising. 
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4.  The  Government  to  restore  the  company  to  the  possession  of  the 
asphalt  property  at  Guanoco  immediately  upon  the  conclusion  of  an 
agreement  of  settlement  and  to  guarantee  the  company  in  the  future 
quiet  enjoyment  thereof.  Meanwhile  to  prevent  shipments  of 
asphalt  tnerefrom  or  the  exercise  by  Mr.  Carner  or  any  one  repre- 
senting him  of  any  authority  over  the  property  in  order  that  no 
further  opportunity  be  given  for  its  injury. 

5.  The  company  to  pay  a  royalty  or  $1  per  ton  on  all  asphalt 
exported  or  consumed  in  Venezuela.  In  this  connection  it  is  to 
be  noted  that  its  mining  title  wholly  exempts  it  from  taxation. 
The  probable  income  which  this  royalty  would  produce  may  be 
shown  by  the  following  figures:  In  1899  the  company  exported 
11,825  tons;  in  1900,  17,981  tons;  1901,  21,418  tons.  In  1902, 
owing  to  the  blockade  maintained  by  the  Venezuelan  Government  of 
the  eastern  coasts,  the  shipments  fell  to  7,648  tons;  but  from  January 
1,  1903,  to  February  1,  1904  (the  company's  fiscal  year  having  been 
changed  to  the  1st  of  February),  they  arose  to  22,439  tons;  and 
during  the  following  five  months  prior  to  the-  company's  dispossession 
they  amounted  to  15,062  tons,  so  that  the  shipments  for  the  fiscal 
year  1904-5,  if  they  had  not  been  stopped  by  the  Venezuelan 
Government,  would  at  the  same  rate  have  amounted  to  about  36,000 
tons. 

6.  The  company  to  be  granted  a  railroad  concession  for  its  5  miles 
of  railway,  together  with  such  land  as  maybe  necessary  for  the  con- 
venient operation  of  the  railroad  and  the  privilege  of  cutting  timber 
necessary  for  ties  and  wharves  and  other  purposes  from  the  unap- 
propriated forest  lands  on  the  Guanoco  and  San  Juan  rivers.  The 
company  also  to  be  granted  the  free  right  of  navigation  between  the 
company's  property  and  the  high  seas  in  both  directions  by  the  most 
convenient  route. 

7.  In  1900  the  company  erected  a  refinery  at  Guanoco  at  a  cost  of 
about  $100,000.  Subsequently  the  Venezuelan  Government  levied  a 
prohibitive  duty  on  barrels  and  barrel  stock.  As  no  native  woods 
could  be  found  from  which  barrels  could  be  economically  manufac- 
tured the  refinery  has  remained  idle.  As  it  is  to  the  interest  of  the 
Government  that  the  business  be  done  in  Venezuela  so  far  as  prac- 
ticable, as  thereby  more  labor  is  employed  and  more  money  dis- 
bursed in  the  country,  it  is  to  be  assumed  that  in  case  a  settlement  is 
made,  there  will  be  no  objection  to  granting  the  company  the  privilege 
of  importing  and  exporting  barrel  stock  or  other  packages  and 
machinery,  for  use  in  the  business,  free  of  duty. 

Yours,  very  respectfully, 

Clyde  Brow  v. 


Mr.  Russell  to  Mr.  Root. 

No.  39.]  American  Legation, 

Caracas,  Venezuela,  December  24,  1905. 
Si»:  I  have  the  honor  to  inclose  you  herewith  copies  and  transla- 
tions of  the  correspondence  in  the  negotiations  for  a  settlement  of  the 
asphalt  question.  With  these  inclosures  the  record  is  complete  up 
to  date,  a  copy  of  Mr.  Brown's  letter  to  me  of  December  4  having 
been  forwarded  in  a  former  dispatch.     Translations  of  all  of  Mr. 
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Brown's  letters  to  me  have  been  presented  to  the  President  through 
the  minister  for  foreign  affairs. 

Up  to  the  21st  instant  I  was  very  hopeful  of  a  settlement,  as  I 
thought  that  the  verdict  of  the  court  on  the  report  of  the  appraisers 
for  damages  arising  from  the  nonfulfillment  of  the  Hamilton  conces- 
sion would  be  made  to  conform  to  the  terms  proposed  by  the  Ber- 
mudez  Company.  There  has  been  no  verdict  rendered  yet,  and  the 
last  memorandum  from  the  Venezuelan  Government  insists  that  the 
settlement  must  conform  to  the  verdict.  The  federal  and  cassation 
court  has  adjourned  until  January  8,  the  regular  adjournment  for 
the  Christmas  holidays. 

I  think  the  Government  is  disposed  to  accept  the  annuity  of  100,000 
bolivars  proposed  by  the  company,  although,  as  you  will  see  from  the 
correspondence,  no  definite  acceptance  of  this  amount  has  been  given. 
The  appraisers'  estimate  of  damages  was  1,065,000  bolivars,  and  the 
Bermudez  Company  filed  a  document  setting  forth  the  errors  made 
by  the  appraisers  and  asking  for  a  revision  of  the  report.  This  docu- 
ment has  been  made  a  part  of  the  court  record,  but  up  to  date  no 
revision  has  been  made,  and  now  Mr.  Brown  in  his  last  letter  to  me 
withdraws  his  proposition  to  set  aside  as  much  of  the  proposed  annu- 
ity as  will  satisfy  a  reasonable  amount  (200,000  bolivars)  to  be 
assessed  for  damages,  and  adheres  to  his  original  proposal  of  an  annual 
royalty.  The  Government  adheres  to  the  terms  contained  in  its 
original  memorandum  (inclosure  C),  and  confirmed  in  a  second  mem- 
orandum (inclosure  E). 

There  will  probably  not  be  much  done  next  week  in  this  matter, 
but  I  will  keep  you  fully  advised. 

I  am,  etc.,  William  W.  Russell. 


[Inclosure  No.  1.] 
Mr.  Brown  to  Minister  Russell. 

Caracas,  Venezuela,  December  12, 1905. 

Sir:  I  beg  leave  to  refer  to  the  information  you  have  given  me  of  your  interview 
with  President  Castro  and  Minister  Ybarra.  on  the  7th  instant,  at  which  you  read  to 
them  the  concluding  pages  of  my  letter  to  you'of  the  4th  instant. 

I  understand  that  among  other  things  President  Castro  objected  to  the  suggestion 
of  5  bolivars  a  ton  for  the  reasons  that  it  is  an  amount  not  mentioned  in  the  mining 
code,  and,  further,  does  not  definitely  indicate  the  income  which  the  Government 
may  expect. 

As  to  the  first  point,  the  company  is  advised  that  the  provisions  of  the  mining  code 
are  not  adequate  to  deal  with  the  present  controversy.  The  company  suggests  a 
special  contract  dealing  comprehensively  with  the  whole  subject  executed  Dy  the 
President  by  virtue  of  his  power  to  execute  contracts  of  national  interest,  to  be 
approved  by  Congress. 

On  the  second  point  the  company  is  willing  to  offer  a  fixed  sum  instead  of  a  tonnage 
royalty. 

I  therefore  request  you  to  say  to  President  Castro  that  the  company  will  pay  to  the 
Venezuelan  Government  an  annual  royalty  of  100,000  bolivars  for  a  special  contract 
as  aforesaid,  satisfactorily  expressing  the  following  terms: 

1 .  Restoration  to  the  company  of  Bermudez  Lake,  its  works,  and  appurtenance,  and 
a  guaranty  of  the  quiet  enjoyment  thereof  for  the  unexpired  term  of  the  mining  title 
granted  in  1888,  said  period  to  constitute  the  term  of  the  special  contract  now  proposed. 

2.  Restoration,  as  tar  as  possible,  to  the  company,  of  all  asphalt  and  other  property 
taken  from  it  at  and  since  the  order  of  sequestration  and  all  aid  from  the  Government 
to  the  company  in  tracing  and  recovering  all  such  asphalt  and  other  property  as  may 
have  passed  out  of  the  Government's  immediate  control. 
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3.  The  ownership  of  a  strip  of  land  of  convenient  width  covering  the  railway  and 
adjacent  buildings. 

4.  The  privilege  of  importing  and  exporting,  free  of  duty,  machinery,  tools,  ap- 
pliances, and  other  articles  reasonably  incidental  to  the  operations  of  the  business  of 
mining,  refining,  and  transporting  asphalt. 

5.  The  privilege  of  importing  and  exporting,  free  of  duty,  barrels,  barrel  stock,  and 
barrel-making  machinery  and  operating  a  barrel  factory  free  of  tax. 

6.  The  privilege  of  cutting  timber  necessary  for  ties,  wharves,  buildings,  barrels, 
and  other  purposes  reasonably  incidental  to  the  business  from  the  unappropriated 
forest  lands  on  the  Guanoco  and  San  Juan  rivers. 

7.  The  free  right  of  navigation  between  the  company's  property  and  the  high  seas 
by  the  most  convenient  route. 

8.  Exemption  of  all  the  company's  property  and  business  from  all  taxes  of  all 
description. 

9.  The  Government  to  dismiss  the  revolutionary  suit  and  enter  satisfaction  of  any 
judgment  rendered  in  the  concession  suit  without  the  payment  by  the  company  of  any 
sum  of  money.  The  Government  and  the  company  mutually  to  waive  all  claims  for 
damages  one  against  the  other. 

10.  The  contract  to  be  submitted  to  the  National  Congress  for  approval. 
Yours,  very  respectfully, 

Clyde  Brown. 


[Inclosure  No.  2— Translation.] 
Minister  for  Foreign  Affairs  to  Mr,  Rvssell. 

Referring  to  a  letter  to  you  from  Mr.  Clyde  Brown  of  the  12th  instant,  a  copy  of  a 
translation  of  which  you  gave  me,  and  which  copy  I  showed  to  General  Castro,  who 
requests  me  to  say  to  you  as  follows: 

1.  The  Government  is  willing  to  celebrate  a  contract  for  the  working  of  the  asphalt 
mine  which  has  been  a  matter  of  controversy  with  the  Bermudez  C6mpany,  which 
contract  will  be  duly  approved  by  the  National  Congress. 

2.  The  Government  finds  no  inconvenience  to  accept  an  annual  sum  to  be  agreed 
upon,  payable  quarterly  in  advance;  always  provided  that  the  company  satisfy  in 
addition  payment  of  damages  assessed  by  the  court  as  agreed  upon  in  our  conference 
of  the'9th. 

3.  The  former  points  having  been  agreed  upon  and  arranged,  the  Government  will 
have  no  inconvenience  in  returning  to  the  company  its  properties  that  have  been 
embargoed. 

4.  The  Government  will  give  to  the  company  the  railway  contract  that  it  needs, 
clauses  and  conditions  of  which  shall  be  treated  of  and  decided  on  in  the  respective 
contracts  to  be  celebrated. 

5.  The  Government  will  also  grant  to  the  company  the  right  of  free  navigation  in 
the  form  which  may  be  necessary  for  working  the  mine  and  the  railway  service,  the 
company  to  fulfill  in  every  case  the  provisions  of  the  law  on  the  subject. 

6.  The  Government  would  exempt  the  company  from  the  payment  of  all  municipal 
taxes. 

7.  The  suit  at  present  pending  in  the  court  for  damages  arising  from  the  action  of 
the  company  in  the  revolution  shall  be  arranged  separately  by  mutual  agreement  of 
the  parties,  subject  of  course  to  the  proceedings  in  the  court. 

Alejandro  Ybarra. 
Received  Decern ber  14,  1905. 

W.  W.  Ri'ssell. 


[Inclosure  No.  3.] 
Mr.  Brown  to  Mr.  Russell. 

Caracas,  December  14,  190r). 

Sir:  I  beg  leave  to  acknowledge  receipt  of  a  copy  of  Minister  Yharra's  note  to  you 
of  this  date. 

In  order  to  facilitate  a  settlement  the  company  is  dirfjKised  to  accept  the  proposi- 
tion of  President  Castro  that  some  amount  of  money  be  paid  in  satisfaction  of  such 
judgment  as  may  be  rendered  by  the  federal  and  cassation  court  in  the  suit  for  the 
annulment  of  the  Hamilton  concession.     At  the  same  time  I  should  be  glad  to  have 
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you  bring  to  the  attention  of  President  Castro  the  fact  that  the  report  of  the  appraisers 
on  which  the  judgment  must  be  based  has  not  been  approved  by  the  court  and  that 
the  company  has  filed  objections  to  it,  among  which  are  that  it  departs  from  the 
instructions  of  the  court  in  the  following  respects: 

1.  It  awards  806,250  bolivars  in  respect  of  substances  other  than  wood,  though 
wood  only  is  mentioned  in  the  first  additional  article  of  the  concession,  on  which 
the  court  order  the  appraisers  to  base  their  award. 

2.  It  fails  to  consider  that  the  section  of  Barcelona,  comprising  one- third  the  terri- 
tory of  the  State  of  Bermudez,  was  excluded  from  the  concession  so  far  as  the  exploita- 
tion of  wood  is  concerned. 

Deducting  from  the  total  award  of  1,065,000  bolivars  806,250  bolivars  for  substances 
other  than  wood  leaves  258,750  bolivars.  Deducting  from  this  amount  one-third 
thereof  for  the  section  of  Barcelona  leaves  172,500  bolivars,  which  the  company  is 
advised  can  not  possibly  be  exceeded  in  any  judgment,  which  the  court  may  render 
except  as  such  amount  may  be  increased  by  costs  taxed  against  the  company. 

In  satisfaction  of  such  judgment  as  may  be  rendered  the  company  could  pay  a  sum 
not  exceeding  200,000  bolivars  upon  the  execution  of  an  agreement  of  settlement  pro- 
vided that  no  payment  of  the  annual  royalty  of  100,000  bolivars  were  to  be  made  for 
two  years.  The  Government  should  be  willing  to  make  this  arrangement  in  view  of 
the  impoverished  condition  of  the  company's  business  and  the  necessity  for  large 
expenditures  in  the  restoration  of  the  property. 

Summarizing  the  company's  offer,  if  the  judgment  and  costs  in  the  concession  suit 
should  not  exceed  200,000  bolivars,  the  company  would  pay  that  sum  immediately 
upon  the  execution  of  an  agreement  of  settlement  expressing,  except  as  herein  modi- 
fied, the  terms  outlined  in  my  note  to  you  of  the  12th  instant,  provided  that  the  first 
payment  of  the  annual  royalty  be  agreed  to  be  made  on  or  before  December  7,  1907, 
for  the  year  ending  December  7,  1908.  The  date  December  7,  is  suggested  as  the 
anniversary  of  the  grant  of  the  mining  title  of  December  7,  1888. 
Yours,  very  respectfully, 

Clyde  Brown. 


[Inclosure  4»— Translation.] 

Minister  of  foreign  affairs  to  Mr.  Russell. 

Caracas,  December  21, 1905. 
Mr.  William  W.  Russell: 

Referring  to  a  translation,  that  you  sent  to  me  on  the  14th  instant,  of  a  letter  to 
you  from  Mr.  Clyde  Brown,  I  have  to  say  to  you  as  follows:  That  the  Government 
confirms  absolutely  its  communication  in  regard  to  the  seven  principal  points  already 
submitted  and  will  only  treat  of  the  substance  of  those  points. 

Therefore,  in  regard  to  the  first  point,  it  appears  that  there  is  nothing  more  to  add, 
as  it  treats  of  what  is  necessary  ana  convenient  for  the  company. 

The  second  point  must  conform  itself  to  the  verdict  of  the  court. 

The  third  point  is  also  for  the  convenience  of  the  company. 

The  fourth  point  also  is  a  concession  made  to  the  company,  as  well  as  the  fifth  and 
sixth,  the  conditions  as  to  the  railroad  and  navigation  rights  having  to  be  submitted 
to  the  respective  ministers. 

As  to  the  seventh  point,  the  Executive  can  not  legally  treat  in  regard  to  this  judi- 
cial question  under  consideration  except  through  an  arrangement  which  will  put 
an  end  to  the  affair  in  the  competent  court,  said  arrangement  to  be  made  by  the 
parties  concerned  or  their  respective  representatives. 

I  am.  etc.,  Alejandro  Ybarra. 

[Inclosure  5.]      j 

Mr.  Brown  to  Mr.  Russell. 

Caracas,  December  2tt'1905m 
Hon.  William  W.  Russell, 

American  Minister,  Caracas,  Venezuela, 
Sir:  I  beg  leave  to  acknowledge  receipt  of  a  copy  of  Minister  Ybarra 's  note  to  you 
of  the  21st  instant.    I  have  noted  (lis  observations  on  the  various  points  enumerated 
in  his  note  of  the  14th  instant. 

As  to  the  second  point,  there  is,  as  yet,  as  I  understand  the  procedure,  no  judgment 
against  the  company  for  a  sum  of  money,  the  report  of  the  appraisers  not  having  yet 
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been  confirmed.  The  Government,  as  the  plaintiff  in  the  suit,  might  therefore  move, 
by  some  appropriate  procedure,  to  reduce  the  amount  allowed  by  the  appraisers, 
limiting  them  to  an  assessment  of  duties  on  the  probable  exploitation  and  exportation 
of  wood.  The  Government  should  in  fairness  take  this  step,  whether  the  present  nego- 
tiations succeed  or  fail,  as  in  its  own  complaint  it  asks  for  no  damages  except  for  the 
failure  to  exploit  and  export  wood,  and  tne  court  in  its  decision  limits  the  appraisers 
to  that  substance. 

It  is  true  that  the  company,  in  offering  to  pay  a  judgment  not  exceeding  the  maxi- 
mum amount  which  might  thus  be  confirmed,  insisted  upon  a  corresponding  post- 
ponement of  royalty,  thus  changing  the  form  but  not  the  substance  of  its  original 
proposal.  The  company  finds  ample  justification  for  this  position  in  the  manner 
which  the  appraisers  exercised  the  arbitrary  discretion  allowed  them  by  the  failure 
of  the  court  to  give  the  specific  instructions  required  by  article  185  of  the  code  of  civil 
procedure  as  to  methods  to  be  employed  and  facts  to  be  considered  in  assessing  dam- 
ages. I  note  the  following  among  other  illustrations  of  methods  employed  in  assessing 
damages  for  the  alleged  failure  to  exploit  and  export  wood. 

The  appraisers  estimate  the  probable  exportation  of  divi-divi  from  the  State  of 
Bermudez,  averaged  for  a  period  of  fifteen  years,  on  the  statistics  of  the  years  1874 
to  1882  of  the  exportations  of  the  State  of  Zulia,  600  miles  to  the  westward. 

The  appraisers  estimate  the  probable  exportation  of  rubber  from  the  State  of  Bermu- 
dez averaged  for  a  period  of  fifteen  years  on  the  statistics  of  the  years  1881.  1882,  and 
1883  of  the  exportations  of  the  State  of  Bolivar,  which  is  the  only  State  in  Venezuela 
which  produces  rubber  in  large  quantities. 

The  appraisers  omit  to  consider  the  concessions  and  contracts  executed  by  the  Gov- 
ernment m  favor  of  various  persons  in  contravention  of  the  Hamilton  concession. 

These  facts,  taken. together  with  those  stated  in  my  note  of  the  14th  instant,  clearly 
show  that  no  assessment  of  damages  could  legally  be  made  even  when  the  finality  of 
the  decision  annulling  the  concession  is  admitted .  It,  therefore,  follows  that  while  the 
company  might  be  willing  to  pay  a  sum  of  money  to  satisfy  the  record  and  thus  com- 
ply with  the  general  basis  of  negotiation  proposed  by  President  Castro,  viz,  that  the 
proceedings  of  the  court  in  all  respects  be  sustained,  it  can  make  no  pecuniary  sacrifice 
in  order  to  do  so  and  can  not  go  beyond  the  suggestion  already  maae. 

If  Minister  Ybarra's  observation  is  to  be  understood  to  imply  that  the  Government 
will  not  move  for  any  reduction  in  the  report  of  the  appraisers  and  desires  that  further 
negotiations  await  the  decision  of  the  court  thereon,  I  beg  leave  to  say  that  the  conven- 
ience of  the  company  does  not  permit  me  to  await  for  an  indefinite  period  this  decision, 
and  I  must  in  that  event  withdraw  the  suggestion  contained  in  my  note  of  the  14th 
instant  and  adhere  to  the  terms  of  my  note  of  the  12th  instant. 

In  this  connection,  I  wish  to  note  that  the  company's  objections  to  the  report  of 
the  appraisers  were  filed  in  court  on  November  30,  1905,  referred  by  the  court  to  the 
attorney-general  on  December  4,  1905,  and  on  December  7,  1905,  formally  admitted 
by  the  attorney-general  as  a  part  of  the  record  in  the  case.  In  the  interview  with 
President  Castro  and  Minister  Ybarra  on  December  7,  Captain  Wright  insisted  upon 
the  objections  which  the  company  had  filed  as  above,  President  Castro  thereupon 
stated  that  the  company  should  send  its  counsel  to  the  court  to  procure  a  speedy  deter- 
mination of  the  objections.  In  response  to  this,  the  company's  counsel  applied  to 
the  president  of  the  court,  who  stated  that  he  understood  that  the  subject  was  in 
course  of  settlement  between  the  Government  and  the  company  and  that  the  court 
was  awaiting  the  outcome  of  the  negotiations.  Thus  we  are  told  by  Minister  Ybarra 
that  the  settlement  must  conform  to  the  decision  of  the  court  and  by  the  president 
of  the  court  that  the  decision  will  conform  to  the  settlement. 

If,  finally,  Minister  Ybarra  means  to  treat  the  appraisers'  report  as  being  already 
ipso  facto  the  decision  of  the  court  and  to  propose  that  the  company  shall  pay 
1,065,000  bolivars  to  "conform  to  the  verdict"  the  proposal  is  as  stated  at  the  outset 
of  the  negotiations  wholly  inadmissible  and  must  be  declined. 

On  the  important  point  of  the  amount  of  annual  royalty,  I  wish  to  note  that  while 
the  company's  proj>osal  of  100,000  bolivars  annually  has  been  before  the  Govern- 
ment since  December  12,  the  Government  has  not  gone  further  than  to  say  that  it 
will  accept  a  sum  to  be  agreed  upon.  This  indefinite  statement  is  wholly  unrespon- 
sive to  the  company's  proposal.  Further  the  company's  corresponding  stipulation 
for  complete  exemption  from  taxation  is  answered  by  the  statement  that  an  exemp- 
tion from  municipal  taxes,  which  are  of  trifling  importance,  will  be  granted.  Noth- 
ing is  said  al>out  State  and  national  taxes. 

The  observations  of  Minister  Ybarra  on  the  seventh  point,  which  relates  to  the 
revolutionary  suit,  are  satisfactory,  unless  the  suggestion  of  limitation  of  the  power 
of  the  Executive  is  to  be  taken  to  imply  that  the  Executive  can  not  embody  in  the 
proposer!  contract  a  comprehensive  mutual  waiver  or  surrender  of  all  claims,  demands, 


WRONGS  DONE  AMERICAN   CITIZENS   BY   VENEZUELA.  549 

and  rights  of  action.  In  view  of  the  numerous  and  prolonged  controversies  between 
the  Government  and  the  company,  no  settlement  would  be  worthy  of  the  name  in 
which  both  parties  did  not  waive  and  surrender  all  claims,  demands,  and  rights  of 
action  against  each  other.  If  the  Executive  can  not  legally  treat  to  this  extent  a 
settlement  is  impossible. 

I  am  informed  that  A.  H.  Carner,  the  custodian  of  the  Bermudez  Lake,  who  has 
been  in  Caracas  since  the  present  negotiations  for  settlement  began,  has  sailed  or  is 
about  to  sail,  for  Trinidad,  and,  presumably,  Guanoco.  In  the  concluding  pages  of 
my  note  to  you  of  December  4,  a  Spanish  translation  of  which  pages  you  read  to  and 
left  with  President  Castro,  I  insisted  upon  a  discontinuance  of  shipments  of  asphalt. 
I  now  wish  to  say  that  the  company  will  treat  any  shipment  of  asphalt  as  a  termination 
of  negotiations  for  settlement. 

Very  respectfully,  yours,  Clyde  Brown. 


[Inclosure  6.] 

Mr.  Brawn  to  Mr.  Russell. 

Caracas,  December  2$,  1905. 
Sir:  I  have  just  received  definite  information  from  Port  of  Spain,  Trinidad,  that 
the  Venezuelan  boat  Rescue,  which  Mr.  Carner  has  used  in  all  his  operations,  sailed  on 
December  19  for  Guanoco  with  80  laborers.  The  carriage  of  so  large  a  number  of  men, 
taken  together  with  Mr.  Carner 's  departure  for  Trinidad  on  the  21st  can  not  be  con- 
strued otherwise  than  as  indicating  a  purpose  to  load  another  cargo  of  asphalt.  I 
therefore  feel  warranted  in  requesting  tnat  President  Castro  assure  you  that  no  ship- 
ment of  Bermudez  asphalt  will  be  permitted  to  leave  any  Venezuelan  port  during  tne 
pendency  of  these  negotiations.  I  beg  leave  to  repeat  the  statement  contained  in  my 
note  of  yesterday  that  the  company  will  treat  any  shipment  of  asphalt  from  the  Ber- 
mudez Lake  as  a  termination  of  negotiations  for  settlement. 

Very  respectfully,  yours,  Clyde  Brown. 


[Inclosure  No.  7.] 
Mr.  Brown  to  Mr.  Russell. 

Caracas,  December  23,  1905. 

Sir:  I  understand  that  it  is  your  intention  to  transmit  to  the  secretary  of  state  copies 
of  all  notes  addressed  to  you  by  Minister  Ybarra  and  myself,  and  I  beg  leave  to  be  per- 
mitted to  address  a  brief  note  of  comment  for  transmission  to  the  secretary. 

As  stated  in  my  notes  of  yesterday  and  to-day,  I  shall  break  off  negotiations  if  Presi- 
dent Castro  fails  to  restrain  shipments  of  Bermudez  asphalt.  As  my  notes  were 
intended  for  transmission  to  Minister  Ybarra,  I  could  not  with  propriety  state  the  full 
significance  of  Mr.  Garner's  preparations  to  ship  asphalt.  During  the  week  prior  to 
the  date  of  Minister  Ybarra's  note  of  December  21,  he  gave  us  repeated  assurances  that 
our  proposals  were  substantially  satisfactory.  During  your  illness  and  on  Monday  the 
18th  instant,  I  sent  Captain  Wright  to  him  to  inquire  as  to  the  progress  our  affairs  were 
making.  He  said  that  our  proposals  were  satisfactory  or  so  nearly  so  that  he  had  no 
doubt  of  a  settlement  and  that  nothing  remained  except  an  adjustment  of  details. 
His  indefinite  and  evasive  note  of  December  21,  making  not  the  slightest  approach 
toward  the  suggested  adjustment  of  details,  was  wholly  inconsistent  with  his  previous 
assurances  and  a  sinister  interpretation  is  imparted  to  it  by  Mr.  Carrier's  coincident 
activities. 

As  the  present  negotiations  were  invited  by  the  Venezuelan  Government,  and  as 
my  presence  here  is  the  response  of  the  secretary  of  state  to  that  invitation,  I  submit 
that  if  the  presumable  intent  of  the  Venezuelan  Government  to  ship  asphalt  during 
these  negotiations,  in  order  or  to  make  a  further  profit  on  the  company's  capital  or  to 
extort  from  the  company  concessions  of  greater  hardship  is  carried  out  it  will  not  only 
be  a  wanton  outrage  upon  the  company,  but  also  an  act  of  bad  faith  toward  the  Gov- 
ernment of  the  United  States. 

Very  respectfully,  yours,  Clyde  Brown. 
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[Incloeure  8.] 
Mr.  Brown  to  Mr.  Russell. 

Caracas,  December  28, 1905. 

Sir:  The  federal  and  caseation  court  adjourned  to-day  until  January  8,  1906.  The 
attorney-general  made  no  request  for  action  on  the  appraisers'  report,  although,  as  I 
have  previously  pointed  out,  the  company's  objections  to  the  report  were  on  December 
4  referred  to  him,  and  although  you  yesterday  called  Minister  Ybarra's  attention  to 
the  fact  that  the  court  would  adjourn  to-day. 

My  note  of  yesterday,  a  Spanish  translation  of  which  was  on  the  same  day  delivered 
to  Minister  Ybarra  at  President  Castro's  residence,  clearly  showed  that  without  some 
action  by  the  court  the  amount  which  the  company  was  asked  to  pay  in  order  to  con- 
form to  the  verdict  as  expressed  in  Minister  Ybarra's  note  of  December  21  could  not 
be  known.  The  only  assurance  we  have  ever  had  on  the  subject  came  from  President 
Castro  when  he  said  in  the  interview  of  December  7  that  we  could  be  sure  it  would  not 
exceed  the  amount  of  the  appraisers'  report  of  1,065,000  bolivars  and  that  we  would 
agree  to  pay  it,  whatever  it  might  be,  ana  be  the  gainer  to  the  extent  of  any  reduction 
which  the  court  might  make.  President  Castro  was  assured  at  the  time  that  the  com- 
pany would  not  agree  to  subject  itself  to  such  an  ex  post  facto  judgment. 

Tne  company  can  see  no  good  reason  why  a  principal  point  in  the  proposals  of  the 
Government  should  be  left  in  uncertainty  for  a  further  period  of  at  least  two  weeks. 
Therefore,  following  the  intention  expressed  in  my  note  of  yesterday,  I  withdraw  the 
offer  that  the  company  pay  a  sum  of  money  in  satisfaction  of  a  judgment  in  the  con- 
cession suit  and  adhere  to  the  terms  stated  in  my  note  of  December  12. 
Very  respectfully,  yours, 

Clyde  Brown. 


Mr.  Russell  to  Secretary  of  State. 

[Telegram.] 

Caracas,  January  6,  1906. 
Bermudez  Company  requests  me  to  ask  you  to  advise  company, 
Philadelphia,  that  negotiations  are  broken  off,  and  that  Brown  sails 
January  8,  and  to  instruct  Bartlett  to  return  to  Philadelphia  imme- 
diately.    My  report  leaves  next  Monday. 

Russell. 


Air.  Russell  to  Secretary  of  State. 

[Telegram.] 

Caracas,  January  6,  1906. 

(Received  5.47  p.  m.) 
The  minister  for  foreign  affairs  wrote  me  a  personal  letter  yesterday 
in  regard  to  the  settlement  of  the  question,  which  is  as  follows: 

Referring  to  the  last  two  letters  from  Mr.  Brown,  I  say  to  you  as  follows:  That  the 
asphalt  company  he  represents  does  (not?)  appear  to  place  itself  in  the  way  of  settle- 
ment as  was  indicated,  and  appears  as  a  victor,  not  vanquished;  appears  innocent  and 
not  culpable;  asks  much,  gives  nothing.  In  effect  the  company  oners  100,000  bolivars 
as  a  royalty,  which  the  Government  thinks  reasonable,  but  does  not  offer  to  pay  the 
verdict  of  the  court,  nor  does  it  offer  to  pay  the  losses  and  damages  causea  to  the 
Republic  by  reason  of  its  already  proven  revolutionary  attitude.  So  that  we  may 
(say)  it  follows,  He  who  gave  two  and  one-half  millions  to  the  Venezuelan  revolution- 
ists, headed  by  Matos,  does  not  offer  one  sou  to  the  country  to  which  he  caused  so  much 
loss  and  damage.     It  thus  stands  proved  that  the  company  is  not  seeking  a  settlement. 

Mr.  Brown  considers  that  this  note,  taken  in  connection  with  the 
shipments  of  asphalt,  break  off  negotiations,  and  he  has  asked  me  to 
request  you  to  so  inform  the  company. 

Russell. 
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The  Secretary  of  State  to  Minister  RusseU. 

[Telegram.] 

Department  of  State, 

Washington,  January  6,  1906. 
Ascertain  discreetly  whether  Crichfield  case  could  be  settled  by 
company's  consenting  to  tax  or  royalty  of  $1  a  ton  pure  asphalt  with 
release  of  claim  for  damages,  and  extension  of  railroad  concession 
for  a  time  equal  to  the  period  during  which  business  has  been  sus- 
pended— about  one  year. 

Root. 


Mr.  Russell  to  Mr.  Root. 

No.  43.]  American  Legation,  ' 

Caracas,  Venezuela,  January  7, 1906. 

Sir  :  I  have  the  honor  to  inclose  you  herewith  copies  of  the  remain- 
der of  the  correspondence  in  the  negotiations  for  a  settlement  of  the 
asphalt  question. 

Mr.  Brown's  letter  to  me  of  December  23  was  translated  into 
Spanish  and  forwarded  by  the  minister  for  foreign  affairs  to  the  Presi- 
dent, and  a  copy  was  forwarded  to  you  in  a  previous  dispatch. 

Mr.  Brown's  letter  to  me  of  December  26  (Inclosure  A)  was  not 
shown  to  the  President,  as  it  was  not  considered  essential  if  the  letter 
of  December  4,  copy  of  which  was  inclosed  in  my  No.  34,  and  which 
was  forwarded  to  the  President,  was  read. 

In  my  desire  to  obtain  something  definite  regarding  Mr.  Brown's 
proposition  for  settlement  I  wrote  to  the  minister  for  foreign  affairs 
the  letter  of  December  28,  copy  of  which  is  herewith  inclosed  (Inclo- 
sure B).  This  letter  was  answered  on  January  5  (Inclosure  C),  the 
receipt  of  which  I  acknowledged,  and  forwarded  Mr.  Brown's  reply 
(inclosure  D). 

On  December  22  Mr.  Carner  left  for  Guanoco,  and  the  shipping 
news  from  Trinidad  announced  the  departure  for  the  asphalt  lake 
of  the  Rescue  with  80  workmen.  This  of  course  meant  that  asphalt 
was  to  be  shipped,  and  I  feared  that  negotiations  for  a  settlement 
would  be  imperiled,  if  not  broken  off. 

At  my  second  interview  with  the  President  he  announced  that  he 
did  not  care  to  wade  through  a  long  list  of  documents,  but  would  like 
to  have  a  concrete  proposition  from  the  Bermudez  Company,  stating 
seriatim  what  it  offered  and  what  it  asked  of  the  Venezuelan  Govern- 
ment. The  President  stated  that  he  would  answer  these  propositions, 
point  by  point,  categorically.  You  will  see  from  the  correspondence 
that  Mr.  Brown's  proposals  were  not  definitely  answered,  but  that  a 
memorandum  was  given  setting  forth  seven  principal  points  on  which 
the  Venezuelan  Government  would  treat  for  a  settlement. 

I  think  the  letter  to  me  from  the  minister  for  foreign  affairs  shows 
clearly  what  were  the  bases  on  which  the  Venezuelan  Government  had 
decided  to  treat,  viz: 

1.  Recognition  of  the  validity  of  the  decision  of  the  court  in  annul- 
ling the  Hamilton  concession  and  the  award  for  damages  for  the  non- 
fulfillment of  the  provisions  of  said  concession.  ^  ...^ 
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^  2.  An  amount  in  cash  for  the  damages  caused  by  the  alleged  par- 
ticipation of  the  company  in  the  Matos  revolution. 

There  have  been  two  circumstances  which  have  rendered  difficult 
a  settlement  of  this  question.  The  first  is  an  exaggerated  idea  of  the 
value  of  the  asphalt  Dusiness  and  of  the  asphalt  deposits  in  the  Ber- 
mudez  Lake,  and  consequently  of  the  amount  of  money  which  the 
Bermudez  Company  could  offer.  The  second  circumstance  is  that 
the  impression,  as  obtained  here,  is  that  the  report  of  Judge  Calhoun 
is  entirely  favorable  to  Venezuela. 

The  suit  against  the  company  for  participation  in  the  Matos  revolu- 
tion is  still  pending;  no  verdict  has  been  rendered  by  the  court,  but 
the  Government  relies  greatly  on  the  testimony  of  Generals  Green 
and  Andrews. 

I  am,  etc., 

William  W.  Russell. 

[Inclosure  No.  1.] 

Mr.  Brown  to  Mr.  Russell. 

Caracas,  December  tS,  1905. 
f  Sir:  In  President  Castro's  interview  with  Captain  Wright  on  November  22  he 
stated  that  the  courts,  in  arriving  at  the  decision  of  which  the  company  complains, 
were  bound  by  strict  technical  rules;  that  it  is  the  province  of  the  Executive  under 
the  laws  of  this  country  to  administer  equity  and  that  it  was  his  intention  to  administer 
equity  in  making  a  settlement  with  the  company.  Acting  upon  this  suggestion  and  in 
order  to  state  the  equities  of  the  company's  case  as  well  as  to  suggest  a  basis  of  settle- 
ment, I  prepared  my  letter  to  you  of  December  4. 

►  After  the  conference  of  December  7,  you  informed  me  that  you  read  to  and  left  with 
President  Castro  a  Spanish  translation  of  the  concluding  pages  of  my  letter  of  the  4th. 
and  that,  in  commenting  on  statements  made  by  me  in  other  parts  of  the  letter,  you 
offered  to  give  President  Castro  a  Spanish  translation  of  the  entire  note  as  soon  as  it 
could  be  completed.  President  Castro  declined  this,  saying  that  he  preferred  a  concise 
statement  of  tne  company's  proposals.  His  request  was  complied  with  on  December  12 . 
»  A  week  ago  Minister  Ybarra  assured  us  that  the  proposal  of  December  12  as  modified 
December  14  was  substantially  satisfactory,  but  it  now  seems  reasonable  to  infer  that 
it£is  no  longer  so  considered.  As  I  believe  that  the  fairness  of  the  company's  proposals 
will  clearly  appear  in  the  light  of  facts  stated  in  my  letter  of  December  4,  I  beg  leave 
to  suggest  that  a  Spanish  translation  of  that  part  of  the  letter  which  was  not  delivered 
to  President  Castro  be  now  sent  to  Minister  Ybarra  with  a  request  that  President  Castro 
read  it.  The  facts  stated  therein  will  show  how  greatly  the  company  has  suffered 
from  the  inability  of  the  courts  to  administer  equity  and  how  correspondingly  sub- 
stantial are  the  concessions  which  it  has  offered  to  make. 
L***    Very  respectfully,  yours,  Clyde  Brown. 

N.  B. — A  Spanish  translation  of  this  letter  was  made  to  be  shown  to  the  President, 
and  on  this  Spanish  copy  General  Ybarra  annotates  in  regard  to  the  statement  con- 
tained in  paragraph  3,  as  follows: 

" There  is  a  mistake  in  regard  to  this.  I  did  not  make  that  statement,  but  said  the 
matter  would  be  taken  to  General  Castro,  and  that  I  could  not  give  an  opinion,  but 
could  only  lay  everything  before  the  President." 


[Inclosure  No.  2.] 
Mr.  Russell  to  Minister  for  Foreign  Affairs. 

American  Legation, 

Caracas,  Venezuela,  December  28,  1906. 

My  Dear  General:  I  inclose  you  herewith  a  Spanish  translation  of  a  letter  to  me 

from  Mr.  Clyde  Brown  which  I  would  like  you  to  show  to  the  President.    Mr.  Brown, 

in  his  desire  to  arrive  at  some  definite  understanding  in  regard  to  the  settlement  of  the 

pending  questions  between  the  Government  of  Venezuela  and  the  New  York  and  Ber- 
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mudez  Company,  requests  me  to  obtain  from  the  Government  of  Venezuela  categorical 
replies  to  the  propositions  contained  in  his  memorandum  of  the  12th  instant.  These 
propositions  translated  into  Spanish  are  as  follows: 

"1.  La  Compafiia  propone  pagar  al  Gobierno  de  Venezuela  un  inpuesto  annual  de 
cien  mil  bolivares,  mediante  un  contrato  especial  en  que  satisfactoriamente  queden 
comprendidos  los  siguientes  puntos. 

"2.  Restituci6n  a  la  Compafiia  de  sus  propiedades,  es  decir,  el  lago  Bermudez,  sua 
talleres,  oficinas  y  demas  pertenecientee,  garantizandola  en  el  quieto  y  pacifico  goce 
durante  el  perfodo  que  fija  ei  tftulo  de  minas,  cuyo  perfodo  sera  de  duracion  del  con- 
trato propuesto. 

"3.  Restituci6n  a  la  Compafiia  hasta  donde  sea  posible,  de  todo  el  asfalto  y  demas 
propiedades  tornados  de  ella  al  tiempo  del  mandamiento  de  secuestro,  y  desde  61,  y 
prestara  a  la  Compafiia  todo  ayuda  para  descubrir  y  recobrar  todo  el  esralto  y  demas 
propiedades  que  ha  van  salido  del  inmediato  dominio  de  dicho  Gobierno. 

"4.  La  propiedad  de  la  porci6n  de  tierras  necessarias  para  el  ferrocarril,  con  sus 
construciones  adjacentes  y  aemas  anexidades. 

"5.  El  privilegio  para  unportar  y  exportar  libres  de  derechos  maquinarias,  instru- 
mentes,  utiles  y  enseres  que  razonablemente  son  necesarios  para  los  trabajos  de  la 
mina,  para  la  refineria  y  para  el  trasporte  del  asfalto. 

"6.  El  privilegio  para  unportar  y  exportar  libres  de  derechos  barriles  vacios,  mate- 
rials para  barriles,  y  maquinarias  para  fabricarlos. 

"7.  El  privilego  para  cortar  y  utilizar  las  maderas  necessarias  para  durmientes, 
muelles,  construccion  de  barriles  y  para  otros  usos  razonablemente  adecuados  ala 
empresa,  sacadas  dichas  maderas  de  las  tierras  baldias  sobre  las  margenes  de  los  rios  de 
Guanoco  y  San  Juan. 

"8.  El  derecho  de  libre  navegacion  entre  las  propiedades  de  la  compafiia  y  el  mar 
por  la  xuta  mas  conveniente. 

"9.  Exencion  de  todas  las  propiedades  de  la  compafiia  de  todo  impuesto,  derecho,  o 
contribucion  de  cualquiera  naturaleza  que  sean. 

"  10.  Se  declara  terminado  inmediatemente  por  convenio  el  pleito  relativo  a  la  Revo- 
lucion  sin  ninguna  obligacion  de  pago  de  dinero  por  la  compafiia,  la  compafiia  recono- 
cera  la  resolucion  del  contrato  Hamflton  por  la  sentencia.  El  Gobierno  y  la  compafiia 
reciprocamente  renunciaran  a  toda  reclamacion  por  danos  o  perjucios  o  poor  cualquier 
otro  respecto. 

"11.  El  contrato  debera  ser  aprobado  por  el  Congreso  National." 

In  a  memorandum  to  me  of  the  14th  instant  His  Excellency  the  President  refers  to 
the  above-mentioned  propositions  of  Mr.  Brown  and  sets  forth  seven  principal  points 
on  which  the  Venezuelan  Government  is  willing  to  treat  for  a  settlement.  This  memo- 
randum is  confirmed  to  me  in  a  note  from  your  excellency  of  the  21st  instant,  but  no 
definite  statement  is  given  in  either  memorandum  as  to  whether  the  annual  payment 
proposed  by  Mr.  Brown  is  satisfactory,  and  several  other  points  in  Mr.  Brown's  letter 
are  not  definitely  answered. 

I  wish  you  would  kindly  say  to  the  President  that  I  think  it  would  be  better  for~a 
settlement  of  the  question  if  no  shipment  of  asphalt  be  made  from  the  Bermudez  Lake 
pending  the  negotiations.  This  seems  a  reasonable  request,  as  the  records  of  the  court 
show  that  the  receiver,  since  taking  possession  of  the  lake,  has  been  operating  the 
property  at  a  loss  for  every  shipment  of  asphalt. 

If  no  asphalt  is  taken  out  from  the  lake  there  will  be  no  expense  connected  with  the 
maintenance  and  preservation  of  the  property  except  the  expense  necessary  for  em- 
ploying a  trustworthy  watchman. 
Very  sincerely, 

W.  W.  Russell. 


[Inclosure  No.  3.] 
Minister  for  Foreign  Affairs  to  Mr,  Russell. 

Caracas,  January  6, 1906. 

My  Dear  Sir  and  Friend:  Referring  to  the  last  two  letters  from  Mr.  Clyde  Brown, 
I  say  to  you  as  follows: 

That  the  asphalt  company  he  represents  does  not  appear  to  place  itself  in  the  indi- 
cated way  of  settlement,  and  appears  as  a  victor,  not  vanquished;  appears  innocent 
and  not  culpable;  asks  much  ana  gives  nothing. 

In  effect  the  company  offers  100{000  bolivars  annually  as  a  royalty,  which  the 
Government  thinks  reasonable,  but  it  does  not  offer  to  pay  the  verdict  of  the  court; 
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neither  does  it  offer  to  pay  the  losses  and  damages  caused  to  the  Republic  on  account 
of  its  already  proven  revolutionary  attitude.  So  that  we  may  summarize  as  follows: 
He  who  gave  two  and  one-half  millions  to  the  Venezuelan  revolutionists  headed 
by  Matos  does  not  offer  one  "sou"  to  the  country  to  which  he  caused  so  much  loss 
and  damage. 

It  thus  stands  proved  that  the  company  is  not  seeking  a  settlement. 
Your  affectionate  friend, 

Alejandro  Ybarra. 


[Inclosure  No.  4.] 

Mr.  Brown  to  Mr.  Russell. 

New  York  and  Bermldez  Company, 

Caracas,  Venezuela,  January  5,  1906. 
Sir:  I  beg  leave  to  acknowledge  receipt  of  a  copy  of  Minister  Ybarra's  note  to  you 
of  this  date.  As  regards  the  statements  contained  therein ,  the  previous  correspondence 
speaks  and  need  not  be  enlarged  upon,  except  that  it  should  be  added  that  a  ship- 
ment of  Bermudez  asphalt  was  made  by  Mr.  (  arner  from  Guanoco  on  or  about  Decem- 
ber 28,  1905;  thus  confirming  the  apprehension  expressed  in  my  note  of  December  23, 
1905.  It  will  be  observed  that  this  shipment  was  made  at  a  time  when  negotiations 
for  settlement  were  still  pending.  Prom  the  sailing  of  the  Rescue  and  the  departure 
of  Mr.  Carner  for  Guanoco  on  December  19,  and  22,  respectively,  it  is  apparent  that 
this  shipment  was  arranged  for  prior  to,  as  it  was  the  occasion  of,  one  of  my  last  letters 
which  Minister  Ybarra  seeks  to  represent  as  expressing  an  unwillingness  to  make  a 
settlement. 

Very  respectfully,  yours,  Clyde  Brown. 

Mr.  Russell  to  Secretary  of  State. 

[Telegram.] 

Port  of  Spain,  January  13,  1906. 
(Received  January  17,  1906—12.53  p.  in.) 
Secretary  of  State:  Your  cable  in  regard  to  Critchfield  case 
received.  On  (January?)  10th  I  had  conference  with  the  President, 
and  he  showed  me  copy  of  a  new  contract  proposed  by  the  Venezue- 
lan Government  with  the  company  for  the  railroad  concession  and 
also  a  resolution  by  which  the  fcack  taxes  against  the  company  have 
been  canceled  by  the  Government.  The  company  has  acknowledged 
the  receipt  of  this  proposed  new  contract,  and  I  would  like  to  know  if 
it  is  satisfactory  to  the  company.  The  export  tax  on  asphalt  accord- 
ing to  the  mining  code  is  only  80  cents  per  ton  and  your  cable  speaks 
of  proposition  for  a  payment  of  $1  per  ton  and  the  extension  of  the 
railroad  concession  for  one  year,  whereas  in  the  new  contract  the  rail- 
road concession  is  given  for  fifty  years.  The  President  told  me  that 
he  had  granted  all  that  the  company  asked  and  thought  that  the 
matter  was  settled.     There  is  no  agent  of  the  company  nere  at  pres- 


ent to  consult  with. 


Russell. 


Mr.  Russell  to  Mr.  Root. 


No.  45.]  American  Legation, 

Caracas,  Venezuela,  January  21 ,  1906. 
Sir:  I  have  the  honor  to  inform  you  that  the  Venezuelan  Govern- 
ment has  granted  the  following  concessions: 

1.  On  January  2,  to  Dr.  Vicente  Betancourt  Aramburu,  for  the 
exploitation  and  export  at  ion  ot  v;oo<\s  m  V\\e  fa\\&  «A  \\ve  Orinoco. 
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2.  January  5,  to  Antonio  Jose  Salinas,  for  colonization  in  the  Ama- 
curo  delta  of  the  Orinoco. 

3.  January  9,  to  Dr.  Vicente  Betancourt  Aramburu,  for  the  exploi- 
tation of  asphalt,  petroleum,  etc.,  in  the  Orinoco  Delta. 

These  concessions  are  included  in  the  territory  of  the  old  Manoa 
concession  now  claimed  by  the  Orinoco  Company  (Limited),  an 
American  corporation. 

I  am,  etc.,  W.  W.  Russell. 


Mr.  Russell  to  Mr.  Root. 

No.  60.]  American  Legation, 

Caracas j  Venezuela,  March  4,  1906. 

Sir:  I  have  the  honor  to  inclose  you  herewith  a  copy  of  the  verdict 
of  the  federal  and  cassation  court  in  the  suit  against  the  Orinoco 
Company  (Limited),  an  American  corporation.  The  effect  of  this 
sentence  is  to  set  aside  the  Executive  decree  of  General  Castro  annul- 
ling the  concession  in  question,  which  reverts  to  the  Orinoco  Company 
(Limited),  the  present  owner  and  transferee  of  the  Manoa  Company 
(Limited). 

The  present  administration,  acting  in  accordance  with  the  decree 
of  annullment,  has  given  concessions  lately  for  about  three-fourths 
of  the  territory  included. 

Translation  is  omitted  for  lack  of  time. 
I  am,  etc., 

William  W.  Russell. 


[Inclosure.] 

Federal  court  and  of  cassation. 

[The  United  States  of  Venezuela — In  its  name — In  the  federal  hall  of  the  federal  court 

and  of  cassation. j 

HEARD    UPON   THE    BRIEFS   OP  THE   PARTIES. 

On  March  17,  1905,  Juan  Padron  Estariz  sued  the  American  companies,  the  Manoa 
Company  (Limited),  and  the  Orinoco  Company  (Limited),  before  the  tribunal  of  the 
first  instance  of  the  federal  court  and  of  cassation,  in  order  that  the  declaration  should 
be  made  against  them,  that  by  virtue  of  the  failure  to  comply  with  their  obligations,  the 
condition  of  dissolution  of  which  articles  1137  and  1142  of  the  present  civil  code,  which 
correspond  to  articles  1110  and  1115  of  the  code  of  1880,  has  been  verified  with  respect 
to  the  contract,  which  on  September  22, 1883,  was  celebrated  by  the  minister  of  fomento 
with  Mr.  Cyrenius  Fitzgerald,  for  the  exploitation  of  the  natural  resources  in  the  Ori- 
noco Delta  and  for  the  creation  of  a  colony,  a  contract  to  which  the  defendant  compa- 
nies have  successively  become  cessionaries,  and  the  caducity  of  which  was  declared  as 
well  by  executive  resolution  of  September  9,  1886,  as  by  that  of  October  10,  1900.  At 
the  same  time  the  National  Government,  in  the  person  of  the  attorney-general,  was 
sued  in  order  that  it  should  agree  to  the  said  suit,  the  plaintiff  alleging  the  perturbation 
which  by  reason  of  the  decision  of  the  umpire,  H.  Barge,  he  says  he  is  suffering  in  his 
rights  as  proprietor  of  the  mines  El  Salvador,  Nicaragua,  La  Magdelena,  El  Encantado, 
Costa  Rica,  Yucatan,  and  La  Escondida.  The  plaintiff  accompanied  the  complaint 
with  copies  of  the  Official  Gazette,  in  which  appeared  the  mining  concessions  above 
mentioned;  and  as  it  was  proven  that  the  said  companies  have  no  domicile  in  Vene- 
zuela nor  any  power  of  attorney,  by  an  order  made  on  April  3d  of  the  same  year,  an 
attorney  defendant  was  named,  and  the  nomination  fell  upon  Dr.  Manuel  Antonio 
Ponce  (Official  Gazette,  9448),  for  whom,  as  well  as  for  the  attorney-general  of  the 
nation,  by  an  order  of  the  5th  of  the  same  month,  the  term  for  wv  *.ykk^«i  \k*  Vb»  «s«*- 
plaint  was  fixed. 
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On  the  day  of  proceeding  to  the  same,  there  appeared  Dr.  Nicomedee  Zuloaga, 
attorney  for  plaintiff,  and  Dr.  Manuel  Antonio  Ponce  and  F.  Arroyo  Pareio,  respec- 
tively representing  the  defendants.  The  attorney  for  plaintiff  stated  that  he  wished 
to  amend  his  complaint,  and  produced  the  corresponding  writing  (folio  18),  and  the 
tribunal  conceded  to  the  parties  defendant  the  legal  term  for  the  answer.  In  virtue 
of  the  said  amendment  the  complaint,  in  so  far  as  it  referred  to  the  companies,  remained 
amended  in  the  following  terms:  "The  term  conceded  to  the  Manoa  Company  (Lim- 
ited) to  begin  its  works  constitutes  an  expressed  condition  of  dissolution,  and  if  said 
company  did  not  comply  by  beginning  its  works  within  this  time,  the  contract  is 
dissolved  in  law,  and  therefore  the  Government  could  justly  so  declare,  as  it  did 
declare,  by  its  resolution  of  September  9,  1886. 

"  By  virtue  of  the  representation  which  I  exercise  I  therefore  sue  the  Manoa  Company 
(Limited)  that  it  shall  agree,  or  if  it  does  not  agree  that  it  shall  be  declared  by  this 
competent  tribunal,  that  the  National  Executive  had  full  right  to  dictate  the  said 
resolution  of  September  9,  1886,  which  declared  that  said  contract  was  insubsistent. 
or  caduco,  that  in  virtue  of  this  resolution  said  contract  could  not  be  revived  by  the 
resolution  of  June  18,  1895,  because  it  would  have  been  necessary  to  comply  with  all 
the  formalities  required  in  the  formation  of  contracts  with  the  National  Government. 
I  sue  the  Orinoco  Company  (Limited)  that  it  agree,  or  if  it  does  not  agree  that  it  be 
declared,  that  the  contract,  having  been  legally  annulled  as  it  was  declared  on  Septem- 
ber 9,  1886,  it  could  not  be  revived  in  1895,  nor  transferred  to  it,  and  therefore  it  has 
never  been  legally  the  owner  or  cessionary  of  the  Fitzgerald  concession." 

The  stipulated  term  having  expired,  in  the  hearing  on  May  30  the  attorney  defend- 
ant for  the  companies,  opposed  as  an  exception  for  previous  decision,  the  lack  of 
character  or  quality  of  cessionaries,  which  is  attributed  to  the  defendant  companies, 
which  exception  was  answered  at  the  following  hearing  and  overruled  by  the  decision 
of  June  24,  confirmed  on  August  7  by  the  hall  of  only  and  last  instance  of  the  federal 
court  and  of  cassation. 

In  the  hearing  of  September  18,  set  for  the  answer,  there  appeared  Dr.  Nicomedes 
Zuloaga  and  Dre.  F.  Arroyo  Parejo  and  Manuel  A.  Ponce.  The  latter  opposed  as  a 
demurrer  the  incompetency  of  the  tribunal,  the  attorney  for  plaintiff  contradicted 
the  same,  and  by  the  sentence  of  October  23  the  demurrer  was  overruled. 

At  the  audience  of  the  25th  of  the  same  month,  answer  to  the  complaint  was  made, 
there  being  the  attorney-general  and  Dr.  Pedro  Miguel  Reyes,  who,  under  the  order 
of  September  27,  had  been  named  attorney  defendant  of  said  companies,  that  he 
jointly  or  separately  with  Dr.  Manuel  A.  ronce,  the  principal  attorney  defendant, 
might  exercise  such  representation.  (Official  Gazette  No.  9581.)  At  this  hearing 
the  attorney-general,  in  the  name  of  the  nation,  agreed  to  the  basis  of  the  suit,  because 
believing  that  its  true  object  was  to  obtain  a  declaration  of  dissolution  of  a  contract 
which  had  never  been  complied  with  on  the  part  of  the  concessionaries.  Therewith, 
this  suit  terminated  with  respect  to  the  nation.  The  attorney  defendant  of  the  com- 
panies submitted  his  answer  in  writing,  in  which  he  contradicted  the  complaint  in 
each  and  all  of  its  parts,  alleging  that  the  suit  brought  by  Padron  Ustariz  is  juridically 
absurd  and  illegal  because  the  plaintiff  lacks  legitimate  interest  and  every  right  for 
bringing  the  same.  He  invoked  and  formally  opposed  res  judicata  and  the  incom- 
petency of  that  tribunal  by  reason  of  the  subject-matter  and  of  jurisdiction,  asking 
with  respect  to  this  point  an  express  decision  in  the  final  judgment;  proofs  having 
been  opened,  the  plaintiff  submitted  his,  and  produced  certified  copies  of  various 
documents  existing  in  the  archives  in  the  ministry  of  fomento  and  several  declara- 
tions and  acts  of  tribunals  in  the  United  States. 

The  cause  having  been  fixed,  relation  having  been  made,  and  briefs  heard,  the 
court  proceeds  to  pronounce  sentence;  and 

With  respect  to  the  previous  exception  relative  to  the  incompetency  of  the  tribunal 
of  the  first  instance  of  the  federal  court  and  of  cassation. 

Considering: 

First.  That  by  virtue  of  Article  VII,  Law  III,  of  the  organic  code  of  the  federal 
court  and  of  cassation,  under  the  authoritv  of  which  the  present  action  was  initiated, 
there  was  attributed  to  the  president  of  the  court,  in  the  character  of  tribunal  of  first 
instance,  the  cognizance  of  the  controversies  which  result  from  contracts  or  negotia- 
tions that  are  celebrated  by  the  President  of  the  Republic. 

Second.  That  the  present  controversy  emanates  from  the  contract  which,  on  Sep- 

aber  22,  1883,  was  celebrated  by  the  minister  of  fomento,  sufficiently  authorized  by 
President  of  the  Republic,  with  Mr.  Cyrenius  C.  Fitzgerald,  the  exception  of 

r^     jtency,  which  has  been  invoked,  is  declared  overruled, 
respect  to  the  complaint — 
{'   Teas  the  authority  of  res  judicata  doe*»  not  obtain  except  with  respect  to  that 
explOKas  been  the  object  of  the  sentence. 
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That  the  opinion  dictated  by  the  umpire,  H.  Barge,  with  respect  to  the  claim  for 
damages,  which,  on  account  of  the  resolution  of  September  9,  1886,  was  introduced 
before  the  mixed  commission  by  the  Manoa  Company  (Limited)  and  the  Orinoco 
Company  (Limited),  does  not  have  the  effect  of  res  judicata  in  the  present  suit 
because  of  the  distinction  between  the  matter  complained  of,  the  nature  of  the  com- 
plaint, and  the  parties  which,  in  one  and  the  other  litigation,  have  intervened. 

Whereas  by  Article  V  of  the  contract,  celebrated  on  September  22,  1883,  between 
the  minister  of  fomento  and  Cyrenius  C.  Fitzgerald,  he  obliged  himself  to  commence 
the  works  of  colonization  within  six  months,  counted  from  the  time  when  the  con- 
tract was  approved  by  the  federal  council,  in  conformity  with  the  law  of  the  matter; 

Whereas  such  clause,  which  contains  a  simple  term  in  the  convention  treated  of, 
does  not  constitute,  as  is  pretended  by  the  plaintiff,  an  expressed  dissolutory  con- 
dition; 

•  Whereas  in  none  of  the  other  articles  of  the  said  contract  does  there  exist  any  stipu- 
lation which  has  the  character  of  the  forementioned  condition;  but  rather  Article  XI 
says  that  the  doubts  and  controversies  arising  by  reason  of  this  contract  shall  be  de- 
cided in  conformity  with  the  laws"  of  the  Republic  and  the  competent  tribunals  of  the 
same; 

Whereas  by  virtue  of  the  said  antecedents  there  does  not  proceed  the  dissolution 
in  law  of  the  contract; 

Whereas  the  allegation  that  in  distinct  epochs,  and  for  analogous  reasons  of  inexecu- 
tion,  the  insubsistence  of  contracts  of  national  interest  has  been  administratively 
declared,  is  no  efficacy;  because  as  is  established  by  Article  V  of  the  civil  code  of 
1881,  reproduced  in  later  codes,  laws  can  not  be  repealed  (derogadas)  except  by  other 
laws,  and  it  is  of  no  use  to  allege  disuse,  or  custom  or  practice  to  the  contrary,  no  matter 
how  ancient  and  universal  they  may  be,  against  their  observance,  under  wnich  princi- 
ple the  high  federal  court  rendered  its  decisions  of  January  4, 1889,  and  of  June  6, 1898. 
in  the  respective  suits  arising  by  the  executive  resolutions  of  August  3,  1887,  ana 
January  4,  1898; 

WTiereas  from  the  preceding  motives  it  appears  that  the  complaint  brought  is  with- 
out virtue  of  foundation. 

For  said  reasons,  administering  justice  by  authority  ol  the  law,  the  said  complaint 
is  declared  dismissed  unfounded. 

Given,  signed,  and  sealed  in  the  hall  of  audiences  of  the  federal  court,  and  of  cassa- 
tion in  the  capitol  at  Caracas,  on  the  1st  of  March,  1906.  Ninety-fifth  year  of  the  Inde- 
pendence ana  forty-eighth  of  the  Federation. 

The  president,  Alejandro  Urbaneii;  the  vice-president,  Emilio  Constantino  Guer- 
rero; the  relator,  Tomas  Marmol;  the  chancellor,  E.  Enrique  Tejera;  vocal,  J.  I. 
Arnal;  vocal,  J.  Abdon  Vivas;  vocal,  Pedro  M.  Brito  Gonzales;  el  secretario,  Juvenal 
Anzola. 

The  copy.  Anzola. 


Mr.  Russell  to  Secretary  of  State. 

[Telegram.] 

Caracas  via  Trinidad, 
March  10,  1906 — Received  1.10  p.  m. 
The  President  has  requested  me  to  ascertain  if  his  proposition  in 
the  Crichfield  case  has  been  accepted  by  the  company. 

Russell. 


Minister  Russell  to  the  Secretary  of  State. 

No.  114.]  American  Legation, 

Caracas,  September  SO,  1906. 
Sir  :  I  have  the  honor  to  inform  you  that  the  ministry  of  fomento 
has  granted  a  prorogue  of  eight  months  on  the  concession  granted 
January  2,  1906,  to  Dr.  Vicente  Betancourt  Aramburu  for  the  working 
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and  export  of  the  wood  on  the  waste  lands  in  the  Orinoco  Delta.     This 
concession  is  included  within  the  limits  of  the  concession  claimed  by 
the  Orinoco  Corporation,  successor  to  the  old  Manoa  Company. 
I  am,  etc., 

William  W.  Russell. 


Minister  Russell  to  the  Secretary  of  State. 

No.  120.]  American  Legation, 

Caracas,  October  14,  1906. 

Sir:  I  have  the  honor  to  report  that  on  the  12th  of  this  month  the 
ministry  of  fomento  approved  the  transfer  to  another  party  of  the  con- 
cession granted  to  Gen.  Tobias  Uribe  for  exploiting  tne  natural  prod- 
ucts of  the  island  of  Tortola.  The  same  ministry  on  the  same  date 
granted  a  prorogue  of  six  months  on  the  concession  granted  to  Dr. 
Vicente  Betancourt  Aramburu  for  exploiting  asphalt,  petroleum,  etc., 
in  a  certain  region  of  the  Orinoco  Delta. 

Both  of  the  concessions  above  referred  to  are  comprised  within  the 
territory  claimed  by  the  Orinoco  Corporation,  an  American  corpora- 
tion. 

I  am,  etc.,  William  W.  Russell. 


Charge  Sleeper  to  the  Secretary  of  State. 

No.  160.]  American  Legation, 

Caracas,  January  12,  1907. 
Sir  :  I  have  the  honor  to  inclose  herewith  a  clipping  from  the  Official 
Gazette  of  January  10,  1907,  together  with  a  translation  thereof,  in 
which  the  minister  of  fomento  grants  permission  to  Dr.  Vicente  Betan- 
court Aramburu  to  transfer  to  the  Orinoco  Lumber  Company  the  con- 
cession granted  to  him  on  January  2,  1906,  for  the  exploitation  and 
'  exportation  of  timber  in  the  Orinoco  Delta. 

The  greater  part  of  the  concession  above  referred  to  is  comprised 
within  the  territory  claimed  by  the  Orinoco  Corporation,  an  American 
company. 

I  am,  etc.,  Jacob  Sleeper. 


[Subinclosure  to  dispatch  No.  160.] 

Translation  of  authorization  for  transfer  of  Betancourt  contract.  Official  Gazette, 
No.  9972,  Thursday,  January  10,  1907.  United  States  of  Venezuela,  ministry  of 
fomento.  Bureau  of  territorial  riches,  agriculture,  and  stockraising.  No.  903. 
Caracas,  January  9,  1907.    96  and  48. 

Citizen  Dr.  Vicente  Betancourt  Aramburu,  present. 

The  federal  executive  has  considered  the  representation  addressed  to  it  by  you 
ugh  the  organ  of  this  ministry,  under  date  of  4th  of  the  current  month,  in  which 
solicit  that  the  corresponding  permission  be  granted  to  you  to  transfer  to  the 
co  Lumber  Company  the  rights  and  obligations  acquired  by  you  in  virtue  of  the 
l*ct  which  you  celebrated  on  January  2  of  the  past  year  with  the  National  Govern- 
or the  exploitation  and  exportation  of  timber  in  the  Orinoco  Delta,  which 
,  was  re-formed  in  its  eighth  clause  by  a  resolution  of  this  department,  dated 
» last. 
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To'the  ends  which  in  this  particular  matter  interest  you,  I  make  known  to  you  that 
the  Executive  has  thought  well  to  grant  the  permission  solicited,  with  the  express  con- 
dition that  the  said  society,  Orinoco  Lumber  Company,  agrees  to  have  its  domicile  in 
this  city,  to  name  a  manager  who  shall  represent  it  here  in  all  matters  related  with  the 
enterprise,  and  finally  to  submit  in  everything  to  the  prescriptions  of  the  commercial 
codejindgthe  other  laws  of  the  Republic. 

God  and  federation,  J.  M.  Herrera  Irigoyen. 

{ United  States  of  Venezuela.    Ministry  of  fomento.    Bureau  of  territorial  riches,  agriculture,  and 

stockruising.] 

Caracas.  January  10,  1907 — 96  and  4$. 
Letfthe  preceding  note  be  published  by  order  of  the  minister. 
The"director,  *  J.  M  Espixdola. 


Mr.  Root  to  Mr.  Russell. 

Department  of  State, 
}Yashington1  February  28,  1907. 

Sir:  The  Department  of  State  has  made  the  most  careful  reexam- 
ination of  the  cases  hereinafter  mentioned,  in  which  American  citizens 
are  claiming  redress  against  injustice  suffered  at  the  hands  of 
Venezuela. 

You  are  instructed  to  bring  these  cases  again  to  the  attention  of 
the  Government  of  Venezuela  and  to  ur<je  upon  that  Government  the 
reasons  existing  in  each  case  for  favorable  action,  as  those  reasons  are 
now  restated  with  more  full  and  definite  knowledge  and  with  greater 
precision  than  has  been  possible  heretofore. 

You  will  call  the  attention  of  the  Government  of  Venezuela  to  the 
fact  that  notwithstanding  the  long  and  unbroken  friendship  mani- 
fested by  the  United  States  for  Venezuela;  notwithstanding  the 
repeated  occasions  upon  which  the  United  States  has  intervened  as 
a  friend  in  need  to  relieve  Venezuela  from  disagreeable  and  danger- 
ous complications  with  other  foreign  powers;  notwithstanding  the 
patience  and  consideration  which  has  always  characterized  the  action 
of  this  Government  toward  Venezuela,  the  Government  of  Venezuela 
has  within  the  past  few  years  practically  confiscated  or  destroyed  all 
the  substantial  property  interests  of  Americans  in  that  country. 
This  has  been  done  sometimes  in  accordance  with  the  forms  of  law 
and  contrary  to  the  spirit  of  the  law;  sometimes  without  even  form 
of  law,  bv  one  device  or  another,  with  the  action  of  the  Government 
apparently  always  hostile  to  American  interests,  until  of  the  many 
millions  of  dollars  invested  by  American  citizens  in  that  country 
practically  nothing  remains. 

The  first  specific  claim  to  be  again  presented  to  Venezuela  arises 
from  the  arbitrary  and,  it  would  seem,  unlawful  expulsion  of  an  Amer- 
ican citizen,  A.  F.  Jaurett,  who  was  notified  by  the  Venezuelan 
authorities  on  Saturday  evening,  November  12,  1904,  after  the 
closing  hours  of  business,  to  leave  Venezuelan  territory. 

The  reason  assigned  by  the  authorities  for  the  expulsion  of  Mr. 
Jaurett  is  that  he  was  notoriously  prejudicial  to  public  order.  On  the 
following  morning — that  is  to  say,  Sunday — the  prefect  of  police 
waited  upon  Mr.  Jaurett  and  formally  ordered  him  to  withdraw  from 
the  territory  of  Venezuela  in  twenty-four  hours.  Although  Mr. 
Jaurett  attempted  to  obtain  a  modification  of  the  order,  so  that  he 
might  be  able  to  arrange  his  affairs  and  although  the  representative  of 
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the  Government  of  the  United  States  accompanied  and  seconded  him 
in  this  reasonable  request,  the  Venezuelan  Government  refusedjto 
grant  such  permission.  Mr.  Jaurett  was  therefore  obliged  to  quit]the 
country  on  Monday  morning  in  pursuance  of  the  order  of  the  govern- 
ing authorities  of  Venezuela,  leaving  behind  him  his  property,  and 
without  being  given  the  opportunity  to  arrange  and  set  in^order^his 
business  affairs. 

The  Government  of  the  United  States'neither  questions  nor  denies 
the  existence  of  the  sovereign  right  to  expel  an  undesirable  resident. 
It  can  not  be  overlooked,  however,  that  such  a  right  is  of  a  veryjhigh 
nature  and  that  the  justification  must  be  great  and  convincing. 
Otherwise  residence  in  a  foreign  country  would  be  neither  safe  nor 
profitable,  for  expulsion  might  at  any  moment  deprive  a  resident  of 
the  legitimate  rewards  of  a  lifetime.  While,  therefore,  the  existence 
of  the  right  is  not  denied,  its  exerciseTmust  be  limited.  The  act  is 
sufficiently  harsh  in  itself.  The  manner  and  method  of  expulsion 
should  not  be  humiliating,  for  it  is  not  the  purpose  to  humiliate  and 
inconvenience  the  resident  expelled,  but  to  save  the  State  from 
dangers  resulting  from  the  residence  of  the  undesirable  alien. 

It  is  not  too  much  to  insist  that  the  person  to  be  expelled  be  given 
an  opportunity  to  explain  the  misconduct  whereof  ne  is  accused, 
and  that  he  should  be  given  an  opportunity  to  arrange  his  business 
affairs  in  order  that  expulsion  may  not  necessarily  carry  with  it  for- 
feiture of  property.  In  no  case  sliould  the  expulsion  be  decreed  and 
executed  after  closing  hours  on  Saturday,  unless  the  presence  of  the 
undesirable  resident  is  so  dangerous  to  the  community  as  to  threaten 
serious  consequences  to  the  State  by  the  mere  delay  over  Sunday. 

It  is  not  too  much  to  require  that  a  government  exercising  the 
sovereign  right  of  expulsion  should  state  the  reasons  of  such  expul- 
sion to  the  government  of  the  country  whereof  the  expelled  is  a  subject 
or  citizen,  because  a  nation  is  injured  by  an  injury  to  a  citizen  and 
an  unprovoked  assault  upon  him  or  insult  to  lum  necessarily  affects 
the  home  government.  While  this  would  seem  to  be  the  require- 
ment of  international  courtesy  it  is  likewise  the  standard  prescribed 
by  international  law.  A  citation  for  these  views  is  needless.  How- 
ever, attention  is  called  to  the  report  made  by  the  late  M.  Rolin- 
Jacquemvns  to  the  Institute  of  International  Law  on  the  right  of 
the  expulsion  of  foreigners.  If  it  be  borne  in  mind  that  this  report 
was  presented  in  answer  to  a  call  by  the  Institute  of  International 
Law  for  an  examination  of  the  question  in  what  manner  and  within 
what  limits  governments  may  exercise  the  right  of  expulsion  of 
foreigners,  and  if  it  be  further  remembered  that  Rolin-Jacquemvns 
was  not  only  an  authority  in  international  law  but  was  himself  a 
minister  of  state,  accustomed  to  handling  intricate  questions  of 
international  law,  it  will  be  at  once  obvious  that  the  report  states 
not  only  the  theory  but  the  usages  and  customs  of  international  law 
on  this  subject. 

The  right  to  prohibit  the  admission  into  a  territory  or  to  exclude  from  it  every 
individual  who  is  an  alien  to  the  political  community  is  a  direct  consequence  of 
territorial  sovereignty.  *  *  *  But  in  regard  to  the  principle  of  territorial  sover- 
eignty there  are  other  principles  which  tend,  not  to  nullify  it  but  to  restrict  its 
exercise,  and  upon  whicn  principles  it  is  desirable  that  a  body  of  positive  rules  be 
established.  The  first  of  these  principles  is  that  every  state  forms  a  part  of  the  com- 
munity of  nations  of  which  the  whole  makes  up  humanity.  As  such,  it  is  not  per- 
mittee! it  to  isolate  itself  nor  to  isolate  its  territory  from  all  contact  with  the  rest  of  the 
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world.  In  acting  thus  it  would  place  itself  outside  the  law  and  outside  the  com- 
munity of  nations,  and  would  expose  itself  to  an  expropriation  in  the  cause  of  humani- 
tarian interests.  The  consequence  of  this  principle  is  that  a  state  can  not  interdict 
in  an  absolute  manner  to  all  strangers  access  to  its  territory,  nor  expel  indiscriminately 
or  en  masse  all  those  who  are  found  there.  *  *  *  Besides  these  general  duties 
toward  humanity  and  toward  the  community  of  states,  there  are  some  particular  duties 
which  are  applicable  to  the  exercise  of  the  right  of  expulsion  and  which  are  founded 
upon  the  fact  that  the  individual  expelled  has  the  double  character  of  a  man  and  of  a 
citizen.  In  his  character  as  a  man  he  has  the  right  not  to  be  the  object  of  undue 
severity  nor  to  be  injured  unjustly  in  his  interests.  In  his  character  as  a  citizen  of 
another  state  he  can  claim  the  protection  of  his  sovereign  against  these  severities  of 
these  spoliations.  The  state  which  expels,  acting  thus  in  virtue  of  its  own  sovereignty, 
is  the  sole  judge  of  the  motives  which  determine  the  measure.  It  does  not  follow 
that  these  motives  may  be  indifferent  nor  that  the  right  of  expulsion  can  be  the 
pretext  of  arbitrary  violence.     (Revue  de  Droit  International,  vol.  20,  p.  498.) 

In  concluding  his  report  he  states : 

From  the  point  of  view  of  international  law  every  government  of  a  sovereign  state 
has,  as  a  general  rule,  if  it  judges  it  necessary  in  the  interest  of  this  state,  the  right 
to  admit  or  not  to  admit,  to  expel  or  not  to  expel,  foreigners  who  wish  to  enter  or  who 
are  found  upon  its  territory,  as  well  as  to  subject  their  admission  or  their  residence 
to  the  conditions  which  it  judges  necessary  in  the  interest  of  its  tranquillity  or  of  its 
security.     The  exercise  of  these  different  rights  is,  however,  subject  to  restrictions. 

Among  which  he  states  the  following: 

1.  No  State  can,  without  placing  it>elf  outride  the  pale  of  international  law,  inter- 
dict in  an  absolute  manner  the  access  of  all  strangers  to  its  territory  nor  expel  indis- 
criminately or  en  masse  all  those  who  an*  found  there. 

******* 

4.  The  right  of  expulsion  and  the  mode  of  exercise  of  this  right  may  be  regulated 
by  international  treaties. 

5.  Rut  in  the  absence  of  treaties  the  state  to  which  the  expelled  individual  belongs 
has  the  right  to  know  the  motives  of  the  expulsion,  and  the  communication  of  these 
motives  can  not  be  refused  to  it.  Moreover,  the  expulsion  ought  to  take  place  with 
all  the  considerations  which  are  demanded  by  humanity  and  the  respect  for  acquired 
rights.  Save  in  urgent  cases,  a  reasonable  time  ought  to  be  allowed  to  the  expelled 
individual  to  settle  his  interests.  Finally,  except  in  cases  of  extradition,  he  ought  to 
be  left  to  choose  the  point  of  the  frontier  from  which  he  prefers  to  depart  the  country. 

The  right  of  a  government  to  protect  its  citizens  in  foreign  parts 
against  a  harsh  and  unjustified  expulsion  must  be  regarded  as  a  set- 
tled and  fundamental  principle  or  international  iaw.  It  is  no  less 
settled  and  fundamental  that  a  government  may  demand  satisfac- 
tion and  indemnity  for  an  expulsion  in  violation  of  the  requirements 
of  international  law.  The  cases  announcing  this  right  are  so  numerous 
that  their  enumeration  would  be  wrearisome.  It  may  be  permitted, 
however,  to  call  the  attention  of  the  Venezuelan  Government  to  one 
case,  so  similar  to  the  case  of  Mr.  Jaurett  that  it  would  require  a  high 
degree  of  casuistry  to  distinguish  them.  The  case  in  question  is 
that  of  BofTolo  v.  Venezuela,  and  was  tried  before  the  Italian  and 
Venezuelan  Commission  in  1903.  The  decision  of  the  umpire  may 
be  summarized  as  follows: 

A  State  possesses  the  general  right  of  expulsion;  but  expulsion  should  only  be 
resorted  to  in  extreme  instances,  and  must  be  accomplished  in  the  manner  least  inju- 
rious to  the  person  affected. 

The  State  exercising  the  power  must,  when  occasion  demands,  state  the  reason  of 
such  expulsion  before  an  international  tribunal,  and  an  insufficient  reason  or  none 
being  act vanced  accepts  the  consequences. 

The  only  reasons  advanced  in  the  present  case  being  contrary  to  the  Venezuelan 
constitution,  and  Venezuela  being  a  country  not  of  despotic  power,  but  of  fixed  laws, 
the  umpire  can  not  accept  them  as  sufficient. 

36568— S.  Doc.  413,  60-1 36 
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It  therefore  appears  that  not  only  are  writers  of  theory  in  accord, 
but  that  carefully  considered  and  matured  judgments  of  courts  of 
international  arbitration  approve  and  apply  the  theory  of  interna- 
tional law  to  the  question  of  expulsion. 

While,  therefore,  international  law  fails  to  justify  the  expulsion  of 
Mr.  Jaurett,  and  while  the  method  and  manner  of  his  expulsion  were 
harsh  and  inconsiderate,  if  not  inhuman,  there  is  another  reason  why 
Mr.  Jaurett  should  not  have  been  summarily  and  ignominiously 
expelled,  namely,  that  the  constitution  of  Venezuela  prevented  sucn 
expulsion,  and  that  the  actual  expulsion  was  in  contravention  of  the 
constitutional  law  of  Venezuela. 

The  decree  of  the  Federal  Executive  expelling  Mr.  Jaurett  was  based 
upon  article  80,  section  22,  of  the  constitution  of  Venezuela,  by  virtue 
of  which  the  President  is  authorized  to  prohibit,  according  to  his  dis- 
cretion, the  entry  of  foreigners  into  Venezuelan  territory,  or  to  expel 
from  Venezuelan  territory  foreigners  who  do  not  possess  an  estab- 
lished domicile  in  the  country.  A  residence  of  two  years  is  sufficient 
to  establish  a  domicile  in  Venezuela,  and  Mr.  Jourett  had  resided  for 
a  period  of  eight  years;  he  had  established  himself  permanently;  he 
was  engaged  in  commercial  pursuits,  and  he  had  complied  fully  with 
the  requirements  of  the  law.  The  provision  invoked  by  the  Execu- 
tive did  not  apply  to  him,  because  he  was  a  domiciled  foreigner,  not 
a  foreigner  in  transit. 

To  justify,  by  constitutional  law,  the  expulsion  of  Mr.  Jaurett,  the 
Venezuelan  Government  has  referred  to  article  80,  section  8,  which 

fives  to  the  President  the  right,  "in  cases  of  foreign  war,  or  domestic 
isturbances,  or  rebellion  m  arms  against  the  institutions,  upon 
previous  declaration  that  public  order  is  disturbed,  and  only  for  the 
time  of  the  disturbance,  *  *  *  to  arrest,  confine,  or  expel  from 
the  territory  of  the  Republic  citizens  or  foreigners  interfermg  with 
the  reestablishment  of  peace. "  It  is  at  once  apparent  that  these 
clauses  are  restricted  in  their  operation  to  cases  of  foreign  war, 
domestic  disturbance,  rebellion  in  arms,  or  to  interference  with  the 
reestablishment  of  peace.  As  none  of  these  grounds  for  Executive 
action  existed  in  the  case  of  Mr.  Jaurett,  they  are  inapplicable. 

The  expulsion  of  Mr.  Jaurett  is,  therefore,  as  unjustifiable  upon  the 
principles  of  constitutional  law  of  Venezuela  as  it  is  without  defense 
according  to  the  enlightened  theorv  and  practice  of  international  law. 
In  view  of  authority  and  precedent  the  claim  of  Mr.  Jaurett  com- 
mended itself  to  the  Department  and  the  attention  of  the  Venezuelan 
Government  has  been  called  to  all  the  circumstances  of  the  case  and 
an  indemnity  requested. 

Mr.  Jaurett  haa  been  domiciled  in  Venezuela  for  many  years;  had 
acquired  property  which  was  lost  to  him  wholly  or  in  part  by  the 
unwarrantable  action  of  the  Venezuelan  authorities  in  expelling  him 
from  Venezuela  without  giving  him  an  opportunity  to  close  up  his 
affairs  and  prevent  financial  ruin.  Mr.  Jaurett  states  his  losses  at 
$25,000,  ana  the  Government  of  the  United  States,  finding  this  sum 
reasonable,  has  requested  its  payment  by  Venezuela.  Hitherto  the 
Venezuelan  Government  has  not  given  to  this  claim  the  care  and 
attention  which  the  Department  of  State  feels  it  deserves.  Delay 
has  taken  the  place  of  argument,  and  the  Department  feels  that  the 
time  has  come  for  the  settlement  of  the  indemnitv. 
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You  are  therefore  directed  courteously  but  firmly  to  present  the 
claim  of  Mr.  Jaurett  to  Venezuela  and  to  insist  that  the  payment  of 
a  claim  so  just  in  the  light  of  international  law  should  not  be  longer 
deferred. 

2.  The  claim  of  the  Orinoco  Corporation  is  one  with  which  the 
Venezuelan  Government  has  been  familiar  for  the  past  twenty  years 
and  more.  For  many  years  conflicting  claimants  appeared  before 
the  Venezuelan  authorities  to  make  good  their  claim  to  different 

¥ortions  of  the  territory,  under  conflicting  and  inconsistent  grants, 
he  Venezuelan  Government  has  at  various  times,  by  Executive 
decree,  annulled  claims  of  concession;  the  courts  of  Venezuela  have 
held  that  such  Executive  action  was  unable  to  divest  rights  con- 
ferred upon  claimants  by  acts  of  the  Federal  Congress,  and  upon  a 
recent  and  solemn  occasion,  namely,  by  judgment  of  the  American 
and  Venezuelan  Mixed  Claims  Commission,  under  the  protocol  of 
February  17,  1903,  the  various  acts  of  the  Venezuelan  Executive 
in  contravention  of  the  title  of  claimants,  were  declared  null,  void, 
and  of  no  legal  effect  whatever. 

In  view  of  these  circumstances,  therefore,  an  extended  examina- 
tion of  the  bases  of  the  claim  is  unnecessary;  but  for  the  purpose  of 
calling  the  attention  of  the  Venezuelan  Government  to  the  justness 
of  the  claim  and  the  long-suffering  of  the  claimants  patiently  borne, 
certain  facts  are  set  forth: 

On  September  22,  1883,  the  Government  of  Venezuela  granted  to 
Cyrenius  C.  Fitzgerald,  his  associates,  assigns,  and  successors,  for 
the  term  of  ninety-nine  years,  a  concession  of  a  certain  portion  of 
the  delta  of  the  Orinoco,  with  the  exclusive  right  to  develop  the 
resources  of  the  territory  granted,  which  was  national  property* 
This  concession  was  approved  by  Congress  May  27,  1884,  and  on 
the  14th  day  of  June,  18&4,  Fitzgerald  conveyed  to  the  Manoa  Com- 
pany (Limited)  the  entire  concession,  with  all  his  rights  thereunder. 

On  the  1st  day  of  January,  1886,  General  Guzman-Bianco,  envoy 
extraordinary  and  minister  plenipotentiary  of  Venezuela  to  various 
courts  of  Europe,  entered  into  a  contract  with  one  George  Turnbull, 
an  American  citizen,  for  the  region  previously  granted  to  Fitzgerald, 
but  such  contract  was  to  "  enter  into  vigor  in  case  of  the  becoming 
void  through  failure  of  compliance  within  the  term  fixed  for  this  pur- 
pose of  the  contract  celebrated  with  Mr.  Cyrenius  C.  Fitzgerald  the 
22d  of  September,  1883,  for  the  exploitation  of  the  same  territory.,, 

By  resolution  of  the  Executive  and  the  federal  council,  dated  Sep- 
tember 9,  1886,  the  Fitzgerald  contract  was  declared  insuosistent  and 
no  longer  in  force,  and  on  the  following  day  the  contract  with  Turn- 
bull  was  ratified  by  the  Executive  and  the  federal  council  and  was 
approved  by  Congress  on  April  28,  1887. 

Leaving  out  minor  transactions,  it  would  appear  that  on  May  28, 
1895,  the  Manoa  Company,  the  successor  to  Fitzgerald's  rights,  peti- 
tioned the  Government  to  acknowledge  and  reaffirm  by  decree  its 
rights  and  ownership  of  the  entire  Fitzgerald  concession,  and  the 
President  of  the  Republic,  on  the  18th  of  June,  1895,  declared  the 
annulment  of  the  contract  for  the  concession  granted  to  Turnbull ;  on 
the  same  day  the  Government  issuing  a  decree  ratifying  and  reaffirm- 
ing the  original  Fitzgerald  grant,  as  vested  in  the  Manoa  Company, 
and  authorizing  said  company  to  renew  its  work  of  exploitation  and 
development. 
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On  October  17,  1895,  the  Manoa  Company  conveyed  its  entire  grant 
to  the  Orinoco  Company,  and  the  President  of  Venezuela,  on  Novem- 
ber 20,  1895,  recognized  as  valid  this  transfer  made  by  the  Manoa 
Company. 

Passing  from  immaterial  transactions,  it  appears  that  on  the  10th 
day  of  October,  1900,  the  supreme  chief  of  the  Kepublic  bv  resolution 
of  that  date,  promulgated  through  the  minister  of  the  interior, 
declared  the  Fitzgerald  contract  of  September  22,  1883,  upon  which 
the  Orinoco  Company  based  its  rights,  msubsistent  and  annulled,  and 
that  the  decree  of  June  18,  1895,  ratifying  the  contract  after  it  had 
been  annulled  by  the  decree  of  September  9,  1886,  was  ineffectual 
without  the  intervention  of  a  new  contract,  which  had  not  been  made; 
and  on  May  14, 1901,  the  Government  of  Venezuela  issued  an  abstract 
of  certificate  from  the  registry  of  the  records,  finding  and  certifying 
that  the  title  to  the  property  had  been  continuously,  from  the  13th 
of  May,  1888,  when  the  same  was  granted,  until  the  14th  of  May,  1901 , 
vested  solely  in  Turnbull. 

Such  was  the  state  of  affairs  when  the  United  States  and  Venezuelan 
Claims  Commission  was  organized  under  the  protocol  of  February  17, 
1903.  In  view  of  the  fact  that  the  various  claims  and  counterclaims 
based  upon  the  transactions  beginning  on  the  22d  of  September,  1883, 
to  the  elate  of  the  Commission,  were  referred  to  the  Commission  and 

gassed  upon  by  this  Commission,  and  inasmuch  as  the  finding  of  the 
ommission  was  as  binding  upon  Venezuela  as  it  was  upon  the  claim- 
ants, and  in  view,  furthermore,  of  the  fact  that  the  judgment  of  the 
international  tribunal  in  favor  of  the  Manoa  Company  is  a  public 
record,  it  is  unnecessary  to  do  more  than  call  the  decision  of  the 
Commission  to  the  careful  attention  of  the  Venezuelan  Government. 

It  should  be  stated,  however,  that  the  cojjrt  held  squarely  that  a 
right  vested  in  the  claimants  by  an  act  of  the  Federal  Congress  of  Ven- 
ezuela could  not  be  vitiated  or  destroyed  bv  the  decree  of  the  Venez- 
uelan Executive;  that  the  cancellation  of  a  concession  so  granted 
and  safeguarded  was  a  matter  for  judicial,  not  political,  action.  The 
effect  of  the  decision  of  the  court,  therefore,  was  to  reestablish  the 
Fitzgerald  concession  and  to  vest  in  the  Orinoco  Corporation,  as 
assignee  of  the  Orinoco  Company,  the  entire  interest  of  the  original 
concession  of  September,  1883. 

The  rights  of  the  Orinoco  Corporation,  however,  recognized  and 
safeguarded  by  a  decision  of  an  international  tribunal,  do  not  depend 
solely  upon  the  judgment  of  this  tribunal,  for  on  the  1st  day  of  March, 
1906,  the  federal  court  of  Venezuela  held  squarely,  on  a  suit  brought 
by  one  Juan  Padron  Ustariz  to  declare  the  Fitzgerald  contract  insub- 
sistent,  that  a  contract  once  properly  granted  could  not  be  annulled 
by  Executive  decree. 

It  thus  appears  that  the  Orinoco  Corporation  is  in  the  enviable 
position  of  naving  its  rights  recognized  by  an  international  tribunal 
and  by  the  highest  constitutional  court  of  Venezuela. 

Notwithstanding  these  solemn  adjudications  and  during  the  pend- 
ency of  the  action  in  the  Venezuelan  federal  court  the  Government 
of  Venezuela  granted  and  conceded,  on  the  2d  of  January,  1906,  to 
a  Venezuelan  citizen  a  part  of  the  territory  embraced  within  the 
Fitzgerald  concession.  And  it  may  be  said  in  passing  that  this  grant 
of  1906,  notwithstanding  its  utter  illegality,  was  officially  recognized 
by  the  Venezuelan  Government  as  late  as  January  12,  1907.     On 
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the  5th  day  of  January,  1906,  a  second  grant  was  made  conflicting 
with  the  rights  of  the  Orinoco  Corporation.  On  the  20th  day  of 
February  a  third  grant  was  made  of  territory  within  the  Fitzgerald 
concession,  and  on  the  7th  day  of  March,  one  week  after  the  decision 
of  the  court,  a  further  concession  of  property  situated  within  the 
Fitzgerald  grant  was  made  by  the  Venezuelan  Government. 

In  view  of  the  circumstances  of  this  case,  the  repeated  favorable 
adjudications  settling  the  question  of  title  and  vesting  it  securely 
in  the  claimants,  it  would  seem  that  these  acts  of  Venezuela  are 
clearly  unjustifiable.  The  repeated  concessions  of  territory  within 
the  Fitzgerald  concession  evidence  an  intent  either  to  hinder  the 
company  from  exploiting  the  concession,  or  to  destroy  the  concession 
by  grants  inconsistent  with  its  existence.  It  is  needless  to  say  that 
the  Orinoco  Corporation  can  not  undertake  the  exploitation  of  its 
concession  while  its  title  is  thus  interfered  with,  and  the  constant 
and  repeated  granting  away  of  its  vested  rights  by  the  Venezuelan 
Government  in  contravention  of  international  and  national  judg- 
ments offers  little  encouragement  to  the  investment  of  labor  and 
capital  in  the  development  of  their  property.  The  corporation  has 
sought  relief  in  the  courts  and  overcome  opposition.  It  can  not 
enter  into  a  conflict  with  the  Venezuelan  Executive. 

In  view,  therefore,  of  all  the  facts  set  forth,  you  are  instructed  to 
request  from  the  Venezuelan  Government  its  assent  to  an  immediate 
reference  to  a  tribunal  of  The  Hague  Permanent  Court  of  Arbitra- 
tion (unless  some  other  tribunal  shall  be  agreed  upon),  and  on  which 
no  national  of  either  country,  or  of  any  country  interested  in  the  con- 
troversy, shall  sit,  to  consider  and  determine — 

1.  Whether  by  the  wrongful  acts  of  the  Venezuelan  Government, 
its  officers  and  agents,  the  contract  rights  of  the  Orinoco  Corporation 
have  been  destroyed  and  the  value  of  its  concession  impaired  or 
destroyed;  and 

2.  Whether  injuries  have  been  inflicted  upon  the  Manoa  Company 
(Limited) ,  the  Orinoco  Company  (Limited) ,  and  the  Orinoco  Corpora- 
tion, or  either  of  them,  by  wrongful  interference  with  or  trespasses 
upon  them  while  in  the  partial  or  entire  enjoyment  of  their  contract 
rights  in  the  Fitzgerald  concession;  and  to  award  damages  accord- 
ingly, payable  in  American  gold  and  bearing  interest  from  the  date  of 
the  sentence  until  paid  and  with  power  in  the  tribunal  to  fix  the  time 
and  manner  of  payment  of  said  awards. 

You  are  also  instructed  to  request  that,  pending  the  arbitration,  all 
proceedings  in  the  suit  which,  it  is  said,  has  recently  been  begun  by 
the  Venezuelan  Government  against  some  of  said  companies  to  annul 
or  cancel  said  Fitzgerald  concession  shall  be  stayed  and  that  the 
status  quo  shall  be  preserved. 

3.  The  third  claim  is  that  of  the  Orinoco  Steamship  Company, 
incorporated  on  January  31,  1902,  under  the  laws  of  New  Jersey  for 
the  purpose  of  acquiring  and  taking  over  "as  a  going  concern,  the 
business  now  carried  on  by  the  Orinoco  Shipping  and  Trading  Com- 
pany (Limited),  of  London,  England/'  This  latter  company  was 
incorporated  in  England  on  the  14th  day  of  July,  1898,  and  the  Ori- 
noco Steamship  Company  appears  as  the  assignee  to  any  and  all 
rights  which  the  Orinoco  Shipping  and  Trading  Company  (Limited) 
had  acquired.  The  English  company  was  itself  organized  to  acquire 
properties  in  Venezuela,  including  concessions  and  to  carry  on  the 
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business  of  steamship  transportation.  The  capital  stock  of  this  com- 
pany was  $100,000  and  of  this  all  except  seven  statutory  shares  was 
owned  by  American  citizens.  As  the  present  Orinoco  Steamship 
Company  is  owned  and  controlled  in  its  entirety  by  these  American 
citizens,  it  will  appear  that  the  claim  was  largely  American  in  its 
inception  and  that  it  is  now  wholly  American. 

On  December  12, 1898,  the  Shipping  and  Trading  Company  acquired 
by  purchase  the  entire  assets  of  two  Venezuela  corporations.  Ainonff 
tnese  was  a  franchise  of  unquestioned  validity  known  as  the  Grell 
concession,  which  provided  for  the  establishment  of  a  regular  steam- 
ship line  between  Ciudad  Bolivar  and  the  ports  of  Curacao  and 
Trinidad,  British  West  Indies,  and  included  permission  to  navigate 
the  Macareo  and  Pedernales  channels  of  the  Orinoco  Kiver,  notwith- 
standing the  general  law  of  Venezuela  prohibiting  vessels  engaged 
in  foreign  trade  with  Ciudad  Bolivar  from  proceeding  otherwise  than 
by  the  Boca  Grande  (Great  Mouth)  of  that  nver.  This  concession  was 
to  have  a  duration  of  fifteen  years.  By  executive  decrees  of  Octo- 
ber 18,  1898,  and  September  4,  1899,  the  transfer  of  this  concession  to 
the  shipping  company  was  recognized  and  approved  by  the  Govern- 
ment of  Venezuela. 

It  further  appears  that  the  Government  of  Venezuela  was  at  that 
time  indebted  to  the  shipping  company  as  the  assignee  of  the  Ori- 
noco Red  wStar  Line,  one  of  the  Venezuelan  corporations  above  referred 
to,  in  the  alleged  sum  of  877,818.01 ,  and  in  the  further  alleged  amount 
of  $476,732.50  for  services  rendered  the  Government,  for  which  bills 
had  been  duly  submitted  and  not  questioned  or  disputed,  and  that 
the  Venezuelan  Government  entered  into  an  agreement  with  the 
shipping  company  on  May  10,  1900.     According  to  the  terms  of  this 


agreement  the  Government  paid  100,000  bolivars  ($19,219.19)  down 

o  pay  100,000  bo" 
an  extension  oi  the  concession  held  by  the  shipping  company  for  a 


and  agreed  to  pay  100,000  bolivars  ($19,219.19)  more,  and  granted 


further  term  of  six  years — that  is,  until  1915.  In  return  the  com- 
pany acknowledged  full  satisfaction  for  the  above  claims  held  against 
the  Venezuelan  Government. 

By  executive  decree  of  October  5,  1900,  the  law  of  July  1,  1893, 
which  prohibited  the  free  navigation  of  the  Macareo,  Pedernales,  and 
other  navigable  waterways  of  the  Orinoco  River  was  repealed, 
thereby  destroying  the  exclusive  right  to  use  these  channels  which 
the  shipping  company  claimed  was  conferred  by  the  concession  and 
which,  as  a  matter  of  fact,  they  had  enjoyed  up  to  that  time. 

By  a  later  executive  decree,  dated  December  14,  1901,  the  Ven- 
ezuelan Government  absolutely  annulled  the  extension  of  the  con- 
cession granted  by  the  contract  of  May  10,  1900.  At  the  time  of  this 
decree  the  company,  owing  to  misfortunes  which  had  befallen  its 
other  vessels  in  the  troubled  times  of  the  revolution,  possessed  only 
one  steamer  available  for  its  La  Guaira  service.  It  appealed  to  the 
Government  of  Venezuela  for  a  promise  for  protection  ror  this  vessel, 
and  received  in  return  a  note  inclosing  a  copy  of  the  executive  decree 
annulling  the  extension  of  the  concession.  The  company,  which  had 
hitherto  endeavored  to  carry  out  its  part  of  the  contract  irrespective 
of  the  decree  of  October  5,  1900,  destroying  the  exclusive  character  of 
the  concession  which  it  claimed  as  of  right,  seems  to  have  given  up  in 
despair  and  abandoned  any  further  effort  to  continue  navigation  be- 
tween La  Guaira  and  the  Orinoco  (although  it  maintained  its  service 
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between  Ciudad  Bolivar  and  Trinidad  until  interdicted  by  the  Ven- 
ezuelan Government,  May  31,  1902,  on  account  of  the  disturbed  state 
of  the  country),  and  to  have  turned  first  to  England  and  then  to  the 
United  States  for  diplomatic  relief. 

On  April  1,  1902,  the  Orinoco  Shipping  and  Trading  Company 
(Limited),  for  value  received,  duly  assigned  and  transferred  to  the 
Orinoco  Steamship  Company,  hereafter  referred  to  as  the  steamship 
company  or  the  claimant,  all  its  assets,  of  every  sort  and  kind,  includ- 
ing its  Venezuelan  franchises  and  properties  and  all  claims  and 
demands  in  its  favor  against  the  Republic  of  Venezuela.  Thereafter, 
from  time  to  time,  the  claim  of  tne  Orinoco  Steamship  Company 
formed  the  subject  of  correspondence  between  the  United  States  and 
the  Government  of  Venezuela. 

As  a  result  of  these  negotiations,  on  February  17,  1903,  a  protocol 
of  agreement  for  arbitration  was  entered  into  between  the  United 
States  and  Venezuela,  covering  ' l  all  claims  owned  by  citizens  of  the 
United  States  of  America  against  the  Republic  of  Venezuela  which 
have  not  been  settled  by  diplomatic  agreement  or  by  arbitration 
between  the  two  Governments,  and  which  shall  have  been  presented 
to  the  commission  hereinafter  named  by  the  Department  of  State 
of  the  United  States,  or  its  legation  at  Caracas."  The  terms  of  the 
protocol  provided  that  tl  before  assuming  the  functions  of  their 
office  the  commissioners  and  the  umpire  shall  take  solemn  oath 
carefully  to  examine  and  impartially  decide,  according  to  justice  and 
the  provisions  of  this  convention,  all  claims  submitted  to  them,  and 
such  oaths  shall  be  entered  on  the  record  of  their  proceedings.  The 
commissioners,  or,  in  case  of  their  disagreement,  the  umpire,  shall 
decide  all  claims  upon  a  basis  of  absolute  equity,  without  regard 
to  objections  of  a  technical  nature  or  of  the  provisions  of  local  leg- 
islation. " 

The  claim  of  the  steamship  company  was  duly  submitted  to  the 
arbitral  tribunal  so  constituted.  Tne  claim  consisted  of  four  items: 
(1)  For  SI, 209, 701. 05,  which  sum  the  claimant  company  reckoned  as 
due  for  damages  and  losses  caused  by  the  executive  decree  of  Octo- 
ber 5,  1900,  said  decree  having,  as  the  company  affirmed,  annulled  its 
exclusive  concessionary  right;  (2)  for  100,000  bolivars,  or  $19,219.19, 
overdue  on  account  of  the  settlement  contract  of  May   10,   1900; 

(3)  for  $147,638.79,  at  which  the  claimant  company  estimated  its 
damages  and  losses  sustained  during  the  revolution  and  the  value 
of  services  rendered  by  the  company  to  the  Government  of  Venezuela; 

(4)  for  $25,000  for  counsel  fees  and  expenses  incurred  in  protecting 
and  pursuing  its  rights. 

The  commissioners  appointed  by  the  United  States  and  Venezuela 
having  disagreed,  the  claim  was  referred  to  the  umpire,  Doctor 
Barge,  who  awarded  $28,224.93  United  States  gold  to  the  claimant 
company,  this  being  the  amount  which  he  found  due  for  services, 
etc.,  rendered  the  Venezuelan  Government  by  the  claimant  company 
subsequent  to  the  transfer  to  the  claimant  of  all  the  rights  or  the 
shipping  company.  Doctor  Barge  rejected  all  the  other  contentions 
of  the  claimant,  especially  refusing  to  allow  damages  for  the  annul- 
ment of  the  alleged  exclusive  concession  held  by  the  shipping  company. 

After  holding  that  he  had  jurisdiction  over  the  case,  the  umpire  re- 
jected the  first  item  in  "the  claim  of  the  company — the  claim  for 
damages  caused  by  the  annulment  of  its  exclusive  franchise — on  three 
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grounds:  (1)  Because  in  the  opinion  of  the  umpire  the  concession  did 
not  confer  the  exclusive  right  claimed  by  the  company;  (2)  because 
Article  XIV  of  the  concession  bars  recovery  before  an  international 
tribunal,  even  although  the  exclusive  right  claimed  by  the  company 
existed,  and  even  although  Article  XIV  did  not  prevent  the  umpire 
from  taking  jurisdiction  of  the  case,  for  by  Article  XIV  the  conces- 
sionary pledged  himself  not  to  submit  any  dispute  or  controversy 
which  might  arise  with  regard  to  the  interpretation  or  execution  of 
the  contract  to  any  but  a  Venezuelan  tribunal;  (3)  because  the 
transfer  from  the  Orinoco  Shipping  and  Trading  Company  to  the 
claimant  had  never  baen  notified  to  the  Government  of  Venezuela 
in  accordance  with  the  terms  of  Article  XIII  of  the  concession. 

The  second  item  in  the  claim  of  the  company  for  100,000  bolivars 
was  rejected  by  the  umpire,  first  upon  the  suggestion  that  it  had  not 
been  satisfactorily  proved  that  the  sum  claimed  was  then  due,  but 
principally  upon  two  of  the  grounds  already  given  for  rejecting  the 
company's  principal  claim  in  regard  to  the  exclusive  franchise, 
namely,  on  account  of  the  provision  of  the  contract  binding  the  com- 

1>any  to  seek  redress  only  in  the  local  courts,  and  because  the  Venezue- 
an  Government  had  not  been  notified  of  the  transfer  of  the  claim 
from  the  Orinoco  Shipping  and  Trading  Company  to  the  present 
claimant. 

Of  the  various  sums,  amounting  in  all  to  $147,638.79,  which,  grouped 
together,^onstitute  the  third  item  in  the  company's  claim,  the  umpire 
allowed  $28,224.93  and  disallowed  the  remainder.  Of  this  amount 
about  $60,000  appear  to  have  been  disallowed  for  reasons  going  to 
the  merits  of  the  claim,  and  $49,978.76,  practically  all  the  remainder, 
were  disallowed  upon  the  ground  that  the  transactions  upon  which 
the  claim  for  this  sum  was  founded  took  place  prior  to  the  transfer 
from  the  Orinoco  Shipping  and  Trading  Company  to  the  claimant, 
and  the  transfer  had  never  been  properly  notified  to  the  Venezuelan 
Government. 

The  item  of  $25,000  for  counsel  fees  and  expenses  shared  the  fate 
of  the  greater  portion  of  the  company's  claim  and  was  disallowed. 

It  is  a  reexamination  of  this  award  before  an  impartial  and  compe- 
tent tribunal  that  the  claimant  now  asks. 

To  this  reasonable  request  that  the  case  of  the  Orinoco  Steamship 
Company  be  reopened  and  that  the  case  be  submitted  in  its  entirety 
to  an  impartial  and  international  reexamination,  the  Venezuelan 
Government  sets  up  as  a  bar  the  fact  that  this  decision  of  the  Ameri- 
can-Venezuelan Mixed  Claims  Commission  is  final,  and  that  to  reopen 
a  decision  of  a  court  of  arbitration  would  be  to  disregard  the  finality 
of  such  decision. 

To  this  there  is  an  obvious  and  very  reasonable  reply,  namely,  that 
a;decree  of  a  court  of  arbitration  is  only  final  provided  the  court  acts 
within  the  terms  of  the  protocol  establishing  the  jurisdiction  of  the 
court,  and  that  a  disregard  of  such  terms  necessarily  deprives  the 
decision  of  any  claim  to  finality.  In  this  individual  case  the  protocol 
specifically  stated  that  "the  commissioners,  or,  in  case  of  their  dis- 
agreement, the  umpire,  shall  decide  all  claims  upon  a  basis  of  absolute 
equity,  without  regard  to  objections  of  a  technical  nature  or  of  jthe 
provisions  of  local  legislation." 

The  equity  meant  is  clearly  not  local  equity,  that  is,  not  necessa- 
rily the  equity  of  the  United  States  or  the  equity  of  Venezuela,  but  the 


WRONGS  DONE   AMERICAN   CITIZENS   BY   VENEZUELA.  569 

spirit  of  justice  applied  to  a  concrete  question  irrespective  of  local 
statute,  ordinance,  or  interpretation. 

Attention  has  already  been  called  to  the  expressed  terms  of  the 
protocol  defining  the  jurisdiction  of  the  commission  to  be  estab- 
lished thereunder,  and  it  will  be  recalled  that  all  claims  owned  by 
citizens  of  the  United  States  against  the  Republic  of  Venezuela  were 
to  be  submitted  which  had  not  been  settled  by  diplomatic  agreement 
or  arbitration  between  the  two  Governments.  It  was,  furthermore, 
stated  in  express  •terms  that  these  claims  so  owned,  unsettled,  and 
outstanding  should  be  "examined  and  decided''  by  the  mixed  com- 
mission to  be  appointed.  Nevertheless,  in  express  violation  of  the 
terms  of  the  protocol,  claims  amounting  in  the  aggregate  to  about 
$70,000,  partially  for  money  loaned  and  admittedly  due  to  the  claim- 
ant company,  partially  for  services  rendered  by  the  claimant's  vessel 
to  the  \enezuelan  Government  and  for  damages  for  the  detention 
of  such  vessel,  were  disallowed  by  the  umpire. 

To  say  that  these  claims  should  be  rejected  for  lack  of  jurisdiction 
would  be  as  was  said  by  Ralston,  umpire,  in  the  Martini  case  (Ral- 
ston's  Report,  p.  841),  "equivalent  to  claiming  that  not  all  *  *  * 
claims  were  referred  to  (the  commission),  but  only  such  *  *  *  claims 
as  have  been  contracted  about  previously,  and  in  this  manner  and  to 
this  extent  only  the  protocol  could  be  maintained,"  and  it  is  equally 
vicious  in  law  and  equally  disastrous  in  fact  to  the  claimant  to  assume 
technical  jurisdiction  over  the  claim  and  then  disallow  it,  evidently 
on  its  merits,  because  of  the  clause  in  question,  as  the  umpire  did. 
For  this  Government  can  never  admit  that  a  claim  unpassed  upon 
by  a  Venezuelan  court  is  not  a  claim  which  it  has  a  right  to  protect 
and  enforce,  and  by  protocol  to  submit  to  an  international  conven- 
tion to  the  end  that  such  claim  in  its  entirety  be  passed  upon,  or  to 
quote  the  exact  language  of  the  protocol,  be  "examined  and  decided" 
upon  its  merits  irrespective  of  any  contract  or  waiver  vvliich  the  holder 
oi  the  claim  ma}r,  in  his  private  capacity,  have  made  with  the  con- 
tracting government. 

And  not  only  did  the  umpire  in  disallowing  these  claims  upon  the 
ground  of  the  Calvo  clause,  do  violence  to  the  terms  of  the  protocol 
in  the  manner  already  stated,  namelv,  by  refusing  to  examine  them 
on  their  merits,  but  also  by  disallowing  these  claims  he  violated  the 
express  provisions  of  the  protocol  that  all  claims  submitted  should 
be  examined  in  the  light  of  absolute  equity  "without  regard  to  ob- 
jections of  a  technical  nature,  or  of  the  provisions  of  local  legislation." 

It  is  difficult  to  see  how  the  umpire  could  more  clearly  have  disre- 
garded the  plainest  principles  of  justice  and  equity  than  to  disallow 
the  claims  of  the  claimant  upon  the  ground  that  it  had  violated  the 
Calvo  clause  in  seeking  redress  by  international  reclamation,  when 
admittedly  the  defendant  Government  violated  every  provision  of 
the  contract  by  totally  annulling  it.  To  quote  the  language  of  the 
umpire,  "in  the  face  of  absolute  equity  the  trick  of  making  the  same 
contract  a  chain  for  one  party  anil  a  screw-press  for  the  other  never 
can  have  success."  (Ralston's  Report,  p.  21.)  And  it  is  doubly 
difficult  to  understand  the  reasoning  by  which  one  party  to  a  contract 
may  violate  all  its  terms  by  annulling  it  and  vet  refer  to  those  very 
terms  as  existent  and  measuring  the  rights  of  the  claimant]  seeking 
redress. 
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Again  the  umpire  disregarded  the  express  terms  of  the  protocol 
above  quoted  when  he  gave  as  another  reason  for  disallowing  these 
same  claims,  amounting  to  about  $70,000,  that  either  by  the  terms 
of  the  contract  with  the  company  or  by  provision  of  Venezuelan 
law  it  was  necessary  for  the  claimant  to  notify  the  Venezuelan  Gov- 
ernment, the  other  party  to  the  contract  and  the  debtor  of  the  trans- 
fer of  the  claims  in  question  from  the  Orinoco  Shipping  and  Trading 
Company  to  the  Orinoco  Steamship  Company,  for  a  clearer  illustra- 
tion could  hardly  be  found  of  a  stickling  for  technicalities  and  disre^ 
§ard  of  general  equity  than  this  ruling.  Absolute  equity  in  Anglo^- 
axon  countries  does  not  require  the  creditor  to  notify  the  debtor  of 
the  transfer  of  a  debt  provided  said  transfer  does  not  injuriously 
affect  the  rights  of  the  debtor,  and  absolute  equity  does  not  mean 
the  technical  provision  of  the  Venezuelan  law  or  the  technical  re- 
quirements of  the  contract  between  the  parties.  Absolute  equity 
assimilates  knowledge  to  specific  notice  according  to  the  require- 
ments of  local  legislation.  Of  the  transfer  in  question  the  Govern- 
ment had  actual  knowledge. 

While  this  Government  believes  that  such  a  disregard  of  the  ex- 
press terms  of  the  protocol  justifies  a  reopening  and  a  resubmission 
of  the  entire  case  to  an  impartial  tribunal  there  are  other  reasons 
which  tend  to  discredit  the  judgment  in  its  entirety. 

The  claimant  always  contended  that  the  franchise  granted  by  the 
Grell  contract  was  an  exclusive  franchise  to  ply  between  a  foreign 
port  and  Trinidad  and  to  use  at  the  same  time  the  channels  which 
were  exclusively  reserved  to  coastal  trade.  In  other  words,  the 
company  was  to  engage  in  foreign  commerce,  but  was  to  possess  at 
one  and  the  same  time  the  right  to  use  certain  channels  which  it 
would  not  have  had  the  right  to  use  but  for  the  concession.  While 
this  would  in  itself  have  been  a  considerable  advantage,  the  benefit 
of  the  contract,  according  to  the  claimant,  consisted  in  the  fact  that 
the  company  was  to  possess  the  exclusive  right  to  navigate,  to  trade 
with  foreign  ports, and  yet  to  use  the  channels  reserved  to  coastal 
trade,  and  that  during  the  continuance  of  the  concession  to  the  com- 
pany no  like  privilege  would  be  extended  to  any  competing  com- 
pany. 

In  the  opinion  of  the  umpire  the  exclusiveness  was  not  a  matter  of 
law,  but  he  overlooked  the  important  and  fundamental  point  that 
the  company  was  to  exercise  exclusively  the  right  and  privilege 
specified  in  the  concession  until  such  time  as  the  Venezuelan  Gov- 
ernment should  fix  certain  points  of  transshipment  and  make  the 
necessary  installation.  Supposing  that  the  umpire  was  right  in  his 
construction  of  the  contract,  which  is  not  admitted,  that  the  exclu- 
siveness claimed  by  the  company  did  not  exist  in  law,  it  necessarily 
follows  that  the  exclusiveness  existed  in  fact,  and  the  company  was 
therefore  entitled  to  the  exclusive  right  claimed  until  the  Venezuelan 
Government  divested  that  right  by  establishing  points  of  transship- 
ment and  making  the  necessary  installations.  In  other  words,  the 
fixing  of  these  various  points  of  transshipment  and  the  establishing 
of  the  necessary  installations  were  made  a  condition  precedent  to  the 
deprivation  of  any  exclusive  right  which  the  company,  as  a  matter 
of  law  or  as  a  matter  of  fact,  enjoyed. 

The  judgment  of  the  umpire,  therefore,  disregarding  these  simple 
yet  essential  considerations  is  wholly  unacceptable.     He  did,  indeed, 
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take  jurisdiction,  but  the  error  committed  was  so  gross  and  so  pal- 
pable that  this  Government  can  not  ask  its  citizens  to  accept  this 
judgment  as  a  finality. 

Although  these  contentions  have  been  called  at  various  times  to 
the  attention  of  Venezuela  and  the  request  made  courteously  and 
with  confidence  that  the  claimants  case  in  its  entirety  be  submitted 
to  a  reexamination  before  a  competent  and  impartial  tribunal,  the 
Venezuelan  Government  has  interposed  curtly  that  "the  decisions  of 
the  commissioners,  and  in  the  event  of  their  disagreement,  those  of 
the  umpire,  shall  be  final  and  conclusive. "  At  the  very  moment  and 
almost  in  the  same  breath,  that  Venezuela  declared  the  finality  of  the 
judgments  of  the  commission  she  has  been  busy  protesting  Belgian 
and  Mexican  awards,  although  the  protocols  under  which  these  two 
commissions  were  established  provided  "the  decisions  of  the  com- 
mission, and  in  the  event  of  their  disagreement,  those  of  the  umpire, 
shall  be  final  and  conclusive.,,  It  would  appear,  therefore,  to  a  dis- 
interested person  that  judgments  in  favor  of  Venezuela  are  final  and 
conclusive,  but  that  judgments  adverse  to  Venezuela  are  not  final 
nor  at  all  conclusive. 

In  this  conflict  between  theory  and  practice  this  Government  not 
unnaturally  looks  to  the  practice  of  Venezuela. 

It  is,  however,  apposite  to  call  the  attention  of  the  Venezuelan 
Government  to  the  iact  that  the  United  States  has  granted  on  various 
occasions  the  request  that  it  now  confidently  makes;  that  the  United 
States  at  the  request  of  Mexico  set  aside  an  unjust  arbitral  award,  and 
that  as  Venezuela  may  doubtless  recall,  at  its  express  and  distinct 
request  the  United  States  set  aside  the  findings  of  the  United  States 
and  Venezuela  Commission  of  1866  and  appointed  a  new  commission 
under  a  convention  signed  in  1888,  whereby  a  saving  resulted  to  Vene- 
zuela amounting  in  the  aggregate,  including  interest,  to  nearly  a  mil- 
lion and  a  half  dollars,  as  compared  with  the  findings  of  the  first  com- 
mission. 

In  view,  therefore,  of  the  circumstances  of  the  case  and  the  express 
violations  of  the  terms  of  the  protocol,  or  errors  in  the  final  award, 
arising  through  gross  errors  of  law  and  fact,  and  in  the  light  of  the 
history  of  both  nations  in  the  matter  of  arbitral  awards,  this  Govern- 
ment insists  upon  and  confidently  expects  a  reopening  and  a  resub- 
mission of  the  entire  case  of  the  Orinoco  Steamship  Company  to  an 
impartial  and  a  competent  tribunal. 

4.  The  claim  of  tne  New  York  and  Bermudez  Company  against 
Venezuela  is  one  of  long  standing  in  the  Department,  and  the  details 
of  the  wrongs  suffered  by  the  unfortunate  claimants  are  familiar  alike 
to  the  diplomatic  and  judicial  authorities  of  Venezuela.  In  order, 
however,  that  the  facts  of  this  case  may  be  presented  and  the  attitude 
of  this  Government  justified,  the  origin,  history,  and  present  status 
of  this  case  are  set  forth  briefly  and  pointedly. 

The  company  claims  the  ownership  of  an  asphalt  lake  situated  in 
the  State  of  Bermudez  by  three  separate  and  distinct  titles,  each  one 
of  wliich  was  lawfully  acquired  from  the  Venezuelan  Government. 
Venezuela  has  by  judicial  process  canceled  the  first  of  these  titles, 
and,  as  an  incident  to  the  cancellation  of  this  one  title,  has  taken 
possession,  which  it  now  retains,  of  the  properties  obtained  under 
the  second  and  third  titles. 
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On  September  15,  1883,  one  Horatio  R.  Hamilton,  an  American 
citizen,  obtained  from  Guzman  Blanco,  President  of  Venezuela,  for 
the  period  of  twenty-five  years,  a  concession  or  contract  for  the 
exclusive  exploitation  of  asphalt  and  of  the  uncultivated  lands  in 
the  State  of  Bermudez.  The  concession  gave  "the  right  to  explore 
and  exploit  the  natural  products  of  the  forests,"  consisting  princi- 
pally or  woods  and  resins,  "existing  in  the  uncultivated  lands  of  the 
State  of  Bermudez."  Article  2  granted  "the  right  to  exploit  the 
asphalt  in  the  said  State  of  Bermudez;"  article  8  provided  that 
during  the  period  of  twenty-five  years  "the  Government  will  not 
grant  any  similar  concession  in  the  State  of  Bermudez  to  any  other 
person;"  article  10  provided  that  the  contract  could  be  transferred 
upon  notice,  and  the  contract  specifically  provided  in  article  9  that 
"in  case  of  nonfulfillment  of  any  of  the  stipulations  expressed,  this 
will  annull  the  present  contract  ipso  facto."  In  other  words,  the 
contract  was  a  grant  of  the  right  to  explore  and  exploit  within  the 
State  of  Bermudez  during  a  period  of  twenty-five  years,  and  that  in 
case  of  failure  to  exercise  this  right,  or  to  perform  the  conditions 
expressed  in  the  concession,  the  contract  was  to  be  null  and  void. 

To  this  contract  there  was  afterwards,  on  October  19,  1883, 
appended  an  additional  article,  known  as  the  "  first  additional  article," 
wnich  imposed  duties  upon  dyewoods  or  building  woods  which  the 
concessionary,  Hamilton,  may  exploit  or  export. 

On  June  5,  1884,  the  Hamilton  contract  and  the  additional  article 
were  approved  by  the  Federal  Congress,  and  the  concession  and  its 
supplement  were  published  in  the  Official  Gazette  July  21,  1884, 
thereby  acquiring  the  force  and  effect  of  law. 

On  May  30,  1884,  a  so-called  "second  additional  article"  was 
entered  into  between  Hamilton  and  the  minister  of  fomento,  by  which 
the  concessionary  "bound  himself  to  channel  for  exportation  and 
importation  one  or  more  of  the  rivers  of  the  State  of  Bermudez."  In 
case  Hamilton  canalized  according  to  the  terms  of  the  article  he  was 
to  enjov  the  exclusive  right  of  navigation  on  the  rivers  that  he  may 
channel,  and  was  to  collect  a  tax  for  navigation  thereof.  It  appears 
that  the  parties  had  in  contemplation  the  construction  of  a  radroad, 
and  the  last  clause  of  this  second  additional  article  provides  that  "he 
will  have  the  same  rights  in  case  of  his  constructing  a  railroad,"  from 
which  it  will  appear  that  Hamilton  did  not  bind  himself  to  construct 
a  railroad,  but  that  should  he  do  so  he  was  to -enjoy  certain  rights  and 
privileges  which  otherwise  would  not  be  his. 

It  is  important  to  note  that  this  second  additional  article  was  not 
attached  to  the  contract  when  the  latter  received  the  approval  of 
Congress,  and  that  the  second  additional  article  has  never  been 
approved  by  the  Congress  of  Venezuela.  In  other  words,  the  second 
additional  article  was  a  separate  and  distinct  contract:  that  it  had  no 
connection  with  the  first  contract  or  the  first  additional  .article;  that  it 
was  merely  a  contract  between  the  same  Hamilton  and  the  Venezuelan 
authorities;  separate  and  distinct  in  its  origin,  it  has  remained  separate 
and  distinct:  it  was  based  upon  a  separate  and  distinct  consideration: 
it  therefore  rose  and  fell  by  itself.  It  is  difficult  to  see  how  a  per- 
formance of  this  second  additional  article  could  affect  favorably  the 
Hamilton  concession.  It  is  also  difficult  to  understand  how  a  failure 
to  comply  with  the  conditions  of  the  article  could  in  any  way  invali- 
date or  concern  a  previously  existing  contract,  separate  and  distinct 
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in  its  origin,  and  which  ha<l  no  necessary  relation  to  or  connection  with 
the  original  concession. 

On  October  24,  18tS5,  the  New  York  and  Bermudez  Company  was 
incorporated  under  the  laws  of  New  York,  and  on  November  6,  1885, 
Hamilton  assigned  his  contract  to  them,  including  the  additional 
articles. 

This  assignment  was  approved  by  the  Venezuelan  Government 
December  9,  1885.  By  these  various  transactions  the  New  York 
and  Bermudez  Company  succeeded  to  all  the  rights  in  the  Hamilton 
concession  and  its  supplements.  The  New  York  and  Bermudez 
Company,  howrever,  was  unwilling  to  rest  its  right  to  exploit  asphalt 
under  the  Hamilton  concession.  Its  secretary  made  application,  in 
1888,  to  obtain  a  mining  title  to  the  asphalt  deposit,  and  in  conformity 
with  the  law  of  mines  then  existing^  the  secretary  obtained  a  title 
from  the  President  of  the  Republic  and  the  federal  council  on 
December  5,  1888.  Two  days  later  a  definitive  deed  was  executed  to 
the  property  involved  in  the  concession,  which  wras  to  run  for  a  period 
of  ninety-nine  years,  and  on  August  1,  1893,  the  secretary  of  the 
company  and  his  wife  made  an  assignment  to  the  company  of  the 
title,  which  had  been  acquired  originally  and  solely  for  the  company's 
benefit. 

But  the  company  did  not  rest  here  in  its  endeavors  to  obtain  a 
perfect  title  to  the  property  in  question.  On  October  8,  1888,  the 
secretary,  in  the  name  of  the  company,  applied  for  a  title  to  the 
"wild  lands  that  comprise  the  mines  already  mentioned  for  the  use 
of  exploitation  work.  On  December  14,  1888,  a  final  deed  was 
granted  to  the  lands  "in  favor  of  the  New  York  and  Bermudez  Com- 
pany/ ' 

It  is  evident,  therefore,  that  the  company  asserts  its  right  to  the 
asphalt  lake  by  three  separate  and  distinct  titles:  First,  the  Hamil- 
ton concession,  giving  it  the  exclusive  right  to  exploit  asphalt  in  the 
State  of  Bermudez  for  twenty-five  years  from  September  15,  1883; 
secondly,  the  right  to  exploit  the  asphalt  lake  for  ninety-nine  years 
from  December  14,  1888,  under  the  mining  title;  and,  thirdly,  under 
the  wild-lands  title  the  fee  simple  to  the  land  surrounding  and  cov- 
ered by  the  lake. 

It  is  unnecessary  to  state  in  detail  the  various  interruptions  to 
which  this  company  was  subjected.  Suffice  it  to  say  that  on  January 
4,  1898,  without  any  notice  to  the  company  or  any  judicial  proceeding, 
President  Crespo  annulled,  by  executive  decree,  the  Hamilton  con- 
cession. As  national  (August  23,  1898)  and  international  courts 
(the  American-Venezuelan  Mixed  Commission  under  the  protocol 
of  February  17,  1903)  have  decided  that  a  validly  granted  concession 
can  not  be  annulled  by  executive  decree,  it  is  unnecessary  to  discuss 
the  various  attempts  to  carve  out  from  the  company's  property 
the  mines  known,  respectively,  as  the  " Venezuela' '  and  the  "Felici- 
dad,"  because  if  title  was  in  the  Bermudez  Company,  it  could  not 
be  in  the  claimants  of  the  "Venezuela"  and  the  "Feiicidad"  at  one 
and  the  same  time.  This  was  also  the  view  of  the  high  federal  court 
which  decided  in  January,  1904,  that  a  suit  brought  by  the  claimants 
of  the  alleged  Felicidad  mine  possessed  no  title  to  the  property  in 
question  because  it  was  wholly  included  within  the  Hamilton  conces- 
sion, which  concession,  notwithstanding  executive  interference,  was 
still  valid  and  subsisting. 


574  WB0NGS   DONE  AMERICAN   CITIZENS   BY  VENEZUELA. 

It  thereupon  occurred,  it  would  seem,  to  the  Venezuelan  authori- 
ties, that  no  act  of  unquestioned  validity  could  be  taken  against  the 
New  York  and  Bermudez  Company  while  the  Hamilton  title  was  out- 
standing and  valid.  On  July  20,  1904,  the  attorney-general  of  Vene- 
zuela therefore  instituted  proceedings  in  the  high  federal  court  for 
the  cancellation  of  the  Hamilton  contract  and  the  sequestration  of 
the  property.  The  grounds  for  this  cancellation,  simply  expressed, 
was  nonuser,  for,  although  the  concession  had  been  in  existence  for 
twenty-one  years,  the  company  had  restricted  itself,  according  to 
the  attorney-general,  solely  and  exclusively  to  the  exploitation  of 
the  Bermudez  asphalt  lake,  thereby  neglecting  to  fulfill  the  other 
obligations  of  the  contract,  in  consequence  whereof  the  exploitation 
of  the  natural  products  of  the  State  of  Bermudez,  other  than  asphalt, 
had  remained  stationary  for  upward  of  twenty  years.  The  exploita- 
tion of  asphalt  had  been  conducted,  it  was  said,  upon  so  small  a  scale 
that  the  returns  to  the  Government  had  been  ludicrously  small. 
It  may  be  said,  in  passing,  that  the  company  received  little  or  no 
encouragement  to  mine  asphalt  when  Venezuela  had  parceled  out 
portions  of  its  property  to  other  claimants.  And  finally  it  was  alleged 
that  the  company  had  not  canalized  any  of  the  rivers  in  the  State, 
which  was  a  breach  of  the  contract.  The  attorney-general  therefore 
brought  suit  for  the  dissolution  of  the  contract  and  for  the  recovery 
of  damages  incurred  by  reason  of  the  company's  failure  to  execute 
the  contract  "  according  to  the  just  findings  of  appraisers  and  cal- 
culated in  accordance  with  the  basis  established  by  the  first  additional 
article.' ' 

It  can  not  well  escape  notice  that  the  first  additional  article  laid 
a  duty  upon  dyewooas  and  building  woods  which  the  company 
might  export,  and  that  asphalt  found  no  place  in  the  first  additional 
article.  It  is  also  a  matter  of  record  that  the  right  or  duty  to  canal- 
ize arose  by  the  second  additional  article  which  never  was  an  inte- 
gral part  or  the  contract,  and  which  never  received  the  approval  or 
ratification  of  the  Venezuelan  Congress.  Asphalt  is  not  mentioned. 
It  also  will  be  borne  in  mind  that  the  second  additional  article  gave 
an  exclusive  right  of  navigation  on  the  rivers  that  Hamilton  might 
channel.  As  tne  Venezuelan  Government  disregarded  the  exclu- 
siveness  of  the  article,  it  is  difficult  to  see  how  the  breach  of  this 
condition,  subsequent  to  the  breach  of  its  express  terms  by  the  Vene- 
zuelan Government  could  give  the  Government  any  right  of  action 
against  the  Hamilton  concession,  even  supposing  that  the  second 
additional  article  was,  as  it  was  not,  a  constituent  part  of  the  Ham- 
ilton concession. 

While  it  would  serve  no  useful  purpose  to  detail  these  proceedings 
at  length,  it  is  necessary  to  consider  the  sequestration  proceedings 
and  the  main  suit  by  which  the  Hamilton  concession  was  annulled. 
It  seems  to  have  been  a  matter  of  great  importance  to  the  Venezuelan 
Government  to  obtain  possession  of  the  asphalt  lake  before  the  Ham- 
ilton concession  could  have  been  canceled  by  decree  of  a  court  of 
justice.  Why  the  possession  of  the  lake  was  so  urgent  pending  pro- 
ceedings does  not  appear,  but  the  Government  decided  that  its  pos- 
session was  essential.  Therefore  the  Hamilton  concession  was 
considered  by  the  attorney-general  as  a  lease,  although  there  was 
no  rental  of  any  kind  reserved,  and  although  the  characteristics  of 
the  concession  point  to  a  grant  rather  than  to  the  relation  of  land- 
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lord  and  tenant.  However  that  may  be.  the  court  construed  the 
concession  to  be  a  lease,  and  under  article  373  of  the  code  of  civil 
procedure  sequestration  of  the  property  was  decreed.  Reliance  was 
placed  on  section  7  of  article  373,  which  would  seem  to  the  disinter- 
ested to  apply  solely  to  the  case  of  a  lease,  not  a  grant.  .  The  exact 
wording  of  this  section  follows: 

Sequestration  may  be  decreed: 

7th.  Of  the  property  leased,  if  the  defendant  is  sued  for  default  in  payment  of 
rental;  on  account  of  the  property  becoming  deteriorated;  or  on  account  of  having 
failed  to  make  improvements  to  which  he  is  bound  by  the  contract;  provided  any 
of  the  circumstances  be  proved  in  the  manner  indicated,  in  article  368. 

It  is  not  easy  to  understand  how  this  section  could  be  made  the 
basis  of  sequestration  proceedings,  because,  supposing,  which  is  not 
admitted,  that  the  grant  was  a  lease,  the  defendant  was  not  sued 
for  default  in  the  payment  of  rental,  because  no  rental  was  reserved. 
The  property  was  not  deteriorated,  because  the  property  was  in  its 
natural  state,  and  it  is  not  the  nature  of  trees  and  rivers  to  deteri- 
orate. The  company  did  not  fail  to  make  improvements  to  which 
it  was  bound  by  the  contract,  because  no  improvements  are  specified 
in  the  original  concession,  and  canalization  appears  solely  in  the 
second  additional  article,  which  was  not  a  part  or  the  Hamilton  con- 
cession. If  it  be  supposed,  which  can  not  be  admitted,  that  the 
additional  article,  unratified  by  the  Congress,  was  a  part  of  the  orig- 
inal Hamilton  concession,  a  sufficient  answer  to  the  claim  of  the 
Government  is  found  in  the  fact  that  Venezuela  disregarded  the 
terms  of  the  additional  article  in  granting  to  others  what  was  exclu- 
sively reserved  to  Hamilton  by  the  exact  terms  of  the  second  addi- 
tional article.  The  attorney-general  placed  great  reliance  upon  the 
failure  to  make  improvements  as  a  basis  for  the  sequestration  pro- 
ceedings, the  only  basis  which  would  seem  to  support  such  proceed- 
ings in  law,  although  in  fact,  as  is  shown,  no  cause  existed. 

Article  368  of  the  code  of  civil  procedure  is  referred  to  as  giving  the 
court  the  right,  upon  request  of  any  of  the  parties,  to  appoint  a 
sequestrator  pending  the  trial  of  the  cause  of  action.  There  are  three 
conditions  mentioned  when  such  sequestrator  may  be  appointed: 
First,  when  necessary  to  prevent  the  alienation  of  the  subject-matter 
of  the  suit,  and  it  does  not  appear  that  the  Bermudez  Company 
sought  to  alienate,  but  father  to  retain,  the  subject-matter.  Second, 
the  judge  may  grant  sequestration  of  determinate  properties.  It  is 
true  that  the  properties  here  were  determinate,  but  tney  were  not 
leased  properties;  they  were  properties  held  under  a  grant  of  land 
and  mining  titles,  not  under  the  Hamilton  concession,  for  under  the 
Hamilton  concession  the  rights  of  enjoyment  were  indeterminate,  not 
determinate.  No  importance,  however,  is  attached  to  this  section, 
because  the  right  of  sequestration  would  seem  to  exist,  if  at  all,  under 
article  373  previously  quoted.  Third,  the  judge  may  require  deposit 
of  security,  and,  in  aefault  thereof,  order  the  attachment  of  sufficient 
property.  The  court  never  demanded  security  from  the  company 
before  issuing  an  order.  Indeed,  the  motion  for  the  appointment  of 
a  sequestrator  in  alleged  accordance  with  articles  373  and  368  was 
made  in  the  absence  of  the  company's  agent  without  his  knowledge, 
and  the  order  appointing  the  sequestrator  was  made  and  sought  to 
be  executed  before  the  company  knew  of  the  pendency  of  the  motion. 
Comment  upon  ex  parte  proceedings  of  this  nature  involving  all 
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the  property  of  the  New  York  and  Bermudez  Company  is  unneces- 
sary; and  no  comment  is  necessary  or  required  upon  the  appoint- 
ment, without  opportunity  to  ooject  and  without  bond,  of  the 
bitterest  enemy  and  business  rival  of  the  company,  Mr.  A.  H.  Carner, 
as  sequestrator.  It  should  not  be  omitted,  however,  to  mention  that 
the  sequestrator  was  placed  in  possession  of  the  property  sequestered 
by  a  snow  of  force.  From  which  it  will  appear  that  the  Government 
asserted  a  right  to  which  it  was  not  entitled,  that  it  made  the 
order  witout  notice  to  the  defendant,  and  executed  the  writ  with 
armed  force.  It  is  a  matter  of  common  knowledge  that  the  seques- 
trator is  still  in  possession  of  the  property  sequestered,  that  he  works 
the  mines  of  the  New  York  and  Bermudez  Company  without  respon- 
sibility to  them,  and  without  the  duty  to  account. 

However  important  the  sequestration  proceedings  were,  and  how- 
ever unjustified  they  may  be  in  law  or  in  fact,  they  were  but  an  in- 
cident in  the  case.  The  purpose  of  the  suit  as  originallv  instituted  by 
the  attorney-general  was  to  obtain  the  cancellation  of  the  Hamilton 
concession,  and  damages  for  the  breach  of  the  concession.  It  would 
serve  no  useful  purpose  to  relate  in  detail  the  proceedings  in  the 
court,  because  such  proceedings  are  a  matter  of  record  and  the 
original  documents  are  in  the  possession  of  the  Venezuelan  Govern- 
ment. It  is  sufficient  to  note  that  the  Hamilton  concession  was  can- 
celed August  7,  1905,  by  the  decision  of  the  federal  and  cassation 
court,  the  court  of  last  resort  of  Venezuela. 

An  examination  of  the  proceedings  shows  that  the  Hamilton  con- 
cession was  canceled  for  nonuser.  It  was  not  and  could  not  be 
canceled  for  nonexploitation  of  the  asphalt,  because  the  gravamen 
of  the  charge  was  that  the  New  York  and  Bermudez  Company  had 
restricted  itself  solely  to  the  exploitation  of  asphalt.  The  reason  for 
the  cancellation  is  to  be  found  elsewhere,  namely,  the  failure  during 
a  period  of  twenty  years  to  exploit  the  natural  products  of  the  terri- 
tory included  within  the  concession.  It  wall  be  observed  that  the 
grounds  relied  upon  appear  in  the  first  and  the  second  additional 
articles.  The  first  additional  article  gave  the  company  the  right  to 
cut  and  exploit  or  export  dyewoods  and  building  woods  upon  pay- 
ment to  the  Government  of  certain  specified  sums.  It  is  admitted 
that  the  company  did  not  continuously  devote  itself  to  cutting  dye- 
woods  or  building  woods.  The  chief  grievance,  however,  of  the 
Venezuelan  Government  consisted  in  the  fact  that  the  rivers  were 
not  canalized,  as  they  might  have  been  under  the  second  additional 
article. 

It  is  stated  without  hesitation  and  with  great  insistence  that  the 
second  additional  article  was  neither  in  law  nor  fact  a  part  of  the 
original  Hamilton  concession,  and  it  is  a  matter  of  fact  that  it  was 
never  ratified  by  the  Congress  as  a  part  of  the  concession.  If  it  were 
a  subsisting  and  valid  agreement,  it  was  an  independent  agreement 
subject  to  be  annulled  or  set  aside  in  a  separate  and  proper  proceeding. 
But  it  further  appears  that  the  Venezuelan  Government  disregarded 
the  terms  of  this  second  additional  article  in  violating  the  exclusive 
rights  of  navigation  granted  to  Hamilton  by  granting  to  one  Pinelli, 
in  1887,  a  concession  of  certain  navigating  privileges  included  within 
the  territory  set  aside  to  Hamilton  by  the  second  additional  article. 
This  was  an  express  repucWatum  ol  \\\e  sfefcvvwK  wkUUcmal  article,  and 
it  is  difficult  to  see  how  a  GoveiTWwewV  cmvx^vlv\\^^  mVtwV«i%t 
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the  same  time  make  its  repudiation  a  basis  for  assessing  damages 
upon  the  concessionary.  It  is  impossible  to  comprehend  how  the 
failure  to  improve  or  to  canalize  a  river  when  the  right  to  do  so  was 
expressly  annulled  by  the  Government  could  be  made  the  basis  of 
sequestration  proceedings  as  previously  stated,  when  Hamilton's 
original  concession  was  not  a  lease,  when  the  second  additional 
article  was  not  a  part  of  that  instrument  even  supposing  it  to  be  a 
lease,  and  when  the  repudiation  of  the  second  additional  article  by  the 
Venezuelan  Government  destroyed  the  life  of  that  article. 

Supposing  that  the  Hamilton  concession  was  properly  canceled,  the 
Government  seeks  damages  for  its  breach,  and  finds  the  measure  of 
damages  contained  in  the  first  additional  article.  A  careful  reading 
of  that  article  shows  that  it  related  merely  to  the  exploitation  and 
exportation  of  dyewoods  and  building  woods.  It  did  not  refer  to  the 
rignt  to  enjoy  and  exploit  the  other  natural  resources  specified  in  the 
concession.  It  is  difficult  to  see  how  a  clause  which  specified  the 
duties  which  the  concessionary  was  to  pay  to  the  Government  for 
cutting  and  exporting  certain  woods  can  be  made  the  basis  of  dam- 
ages for  not  doing  so ;  for  it  is  evident  that  the  company  would  have 
to  pay  the  Government  the  sum  specified  upon  cutting  and  exploit- 
ing; if  the  company  did  not  cut  the  woods  in  question  there  was  noth- 
ing to  pay.  There  was  clearly  no  damage  to  the  Government  and 
there  was  no  damage  to  the  wood,  for  it  still  continued  standing  and 
might  be  made  the  subject  of  subsequent  grant.  But  if  a  measure 
of  damages  is  necessary  where  no  damage  has  peen  suffered,  it  is 
found  in  article  9  of  the  concession  rather  than  in  the  first  additional 
article.  Article  9  specifically  provides  that  uin  case  of  nonfulfill- 
ment of  any  of  the  stipulations  herein  expressed  this  will  annul  the 
present  contract  ipso  facto. "  In  other  words,  the  violation  of  the 
contract  carried  its  own  penalty  with  it,  namely,  forfeiture.  In  view 
of  these  circumstances  it  is  unnecessary  to  discuss  further  the  question 
of  damages. 

Again,  supposing  that  the  Hamilton  concession  was  properly  can- 
celed, it  follows  that  only  the  interest  was  or  could  be  affected  by  the 
decree  of  cancellation  which  Hamilton  and  the  company  and  his 
assignee  held  in  the  asphalt  lake  by  virtue  of  the  Hamilton  concession 
of  September  15,  1883.  As,  however,  the  company  held  the  lake  by 
a  separate  and  distinct  mining  title,  the  validity  of  which  has  never 
been  questioned,  and  inasmuch  as  the  company  held  the  lands  sur- 
rounding and  covered  by  the  lake  in  fee  by  virtue  of  a  wild-lands  title, 
which  likewise  has  never  been  questioned,  it  would  seem  that  the  com- 
pany possesses  at  this  very  moment  the  right  in  law  to  exploit,  manu- 
facture, and  export  asphalt  from  its  property  by  virtue  of  these  two 
unimpeached,  unquestioned,  validly  existing  titles. 

This  fact  was  admitted  by  the  attorney-general  in  argument  before 
the  court.  The  court  was  aware  of  the  existence  of  these  titles,  for 
they  are  a  matter  of  public  record  and  they  are  published  in  the 
Ollicial  Gazette.  The  attorney  for  the  defendant  company  stated  in 
open  court  the  existence  of  these  titles  and  that  the  very  existence  of 
them  was  and  must  of  necessity  be  a  bar  to  the  forfeiture  of  the  prop- 
erty granted  by  these  titles.  The  attorney-general  stated  that  these 
titles  were  not  then  in  litigation,  because  he  was  proceeding  against 
the  Hamilton  concession,  not  against  the  land  and  m\Yttx\«A\\\^. 
'Mm8— 8.  Doc.  413,  60-1 37 
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It  would  appear,  therefore,  that  the  cancellation  of  the  Hamilton 
concession,  improperly  called  a  lease,  has  been  made  the  pretext  to 
obtain  possession  of  the  asphalt  lake,  the  title  to  which  is  in  the  com- 
pany not  by  virtue  of  the  Hamilton  concession,  because  that  was  a 
right  of  enjoyment  for  the  limited  period  of  twenty-five  vears,  but  by 
virtue  of  tne  mining  title  and  the  title  in  fee  to  the  lands  covered  by 
the  lake. 

In  view,  therefore,  of  these  facts  and  circumstances,  set  forth 
briefly,  but  in  sufficient  detail,  the  seizure  of  the  property  belonging 
to  the  company  by  unquestioned  and  subsisting  titles  is  a  harsh  and 
unjust  deprivation  of  property,  and  the  continued  possession  and 
exploitation  of  these  mines  by  a  sequestrator  or  by  any  person  other 
than  the  lawfully  authorized  agent  of  the  company  is  a  daily  and 
growing  grievance.  As  the  company  has  failed  to  obtain  the  pro- 
tection or  courts  of  justice,  and  as  the  company  continues  to  be  de- 
prived of  its  property,  this  Government  feels  itself  constrained  to 
protest  firmly  but  courteously  through  diplomatic  channels  against 
the  continuance  of  a  wrong  perpetrated  by  the  abuse  of  judicial 
process.  This  is  not  the  first  t'me  that  this  matter  has  been  called 
diplomatically  to  the  attention  of  the  Venezuelan  Government;  but 
inasmuch  as  the  repeated  requests  of  this  Government  have  failed  to 
restore  the  company  to  its  just  rights,  the  Government  again  calls 
attention  to  a  state  of  affairs  which  should  not  and  can  not  be  per- 
mitted to  exist. 

While  this  Government  is  sure  of  its  position  and  states  that  a  grave 
injustice  has  been  done  the  company,  still  this  Government  is  willing 
to  submit  the  entire  case  upon  its  merits  to  an  impartial  and  compe- 
tent tribunal  in  order  that  the  rights  of  the  company  may  be  ascer- 
tained and  its  wrongs  redressed  by  the  judgment  of  others  than 
parties  to  the  issue.  This  Government,  therefore,  requests  an  inter- 
national arbitration  of  the  case  of  the  New  York  and  Bermudez 
Company  against  Venezuela. 

5.  The  Government  of  Venezuela  is  also  familiar  with  the  claim  of 
the  United  States  and  Venezuela  Company,  commonly  known  as  the 
Crichfield  claim,  and,  being  familiar  with  the  case,  the  Venezuelan 
Government  will  not  need  to  be  informed  that  the  actions  of  the  Gov- 
ernment have  so  seriously  interfered  with  the  peaceable  and  profitable 
operation  of  the  mine  and  the  railroad  that  the  company  has  for 
some  time  past  abandoned  all  work. 

The  essential  facts  of  the  case,  briefly  stated,  are,  that  General 
Castro  ?  on  June  18,  1900,  granted  to  one  Guzman  a  concession  and 
definitive  title  to  the  asphalt  mine  called  Inciarte,  located  some  70 
miles  west  of  the  city  of  Maracaibo;  that  Doctor  Guzman,  on  Febru- 
ary 5,  1901,  sold  the  mine  for  $25,000  to  one  George  W.  Crichfield,  a 
citizen  of  the  United  States,  who  was  acting  as  the  agent  of  a  syndi- 
cate composed  of  American  citizens,  afterwards  incorporated,  June 
12,  1901,  in  New  Jersey,  under  the  name  of  the  United  States  and 
Venezuela  Company,  for  the  express  purpose  of  operating  the  conces- 
sion. All  formalities  required  by  the  law  were  complied  with:  the 
sale  was  recorded  on  the  date  thereof  in  the  public  registry  at  Mara- 
caibo; later,  on  March  22,  1901,  the  sale  was  also  placed  on  record  in 
the  ministry  of  fomento,  and  on  February  25,  1902,  the  concession 
was  validated  by  the  Congress  of  the  United  States  of  Venezuela.  It 
will  be  remembered  that  at  the  period  of  the  concession  General  Cas- 
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tro  was  provisional  president  of  the  Republic ;  that  Congress  was  not 
in  session,  and  that  upon  the  assembling  of  Congress  the  provisional 
president  presented  to  it  an  account  of  his  labor,  political  and  admin- 
istrative. A  vote  of  confidence  was  immediately  passed,  and  all  that 
which  the  President  had  done  during  the  provisional  presidency  was 
expressly  ratified,  as  appears  from  the  language  of  the  resolution  of 
Congress : 

The  Congress  of  the  United  States  of  Venezuela,  having  examined  scrupulously  the 
message  which  has  been  sent  by  Citizen-General  Cipriano  Castro,  provisional  president 
of  the  Republic,  giving  an  account  of  his  labor,  political  and  administrative,  agrees: 

First.  To  give  our  approbation  to  all  of  the  acts  executed  by  the  Citizen-General 
Cipriano  Castro  during  the  period  in  which  he  has  exercised  the  provisional  presidency 
of  the  Republic. 

As  this  weighty  approbation  and  ratification  of  the  acts  of  the 
President  is  a  matter  of  public  record  it  need  not  be  further  referred  to. 

It  should  be  stated,  however,  that  Crichfield  did  not  obligate  him- 
self to  take  title  to  the  mine  and  to  pay  the  purchase  money,  except 
upon  certain  condition,  namely,  that  the  Venezuelan  Government 
grant  to  Crichfield  a  concession  for  the  building  and  operation  of  a 
railroad;  and  it  further  appears  that  President  Castro  was  advised 
that  the  consummation  of  the  purchase  of  the  mine  was  conditioned 
upon  the  grant  of  the  right  to  construct  the  railroad.  It  also  appears 
that  the  railway  concession  was  granted  by  President  Castro  through 
his  authorized  agent,  the  Venezuelan  minister  of  public  works,  on 
April  20,  1901. 

There  were  certain  important  and  fundamental  conditions  specified 
in  this  contract:  First,  that  the  grantee  was  to  enjoy  immunity  from 
all  national  taxes  or  contributions,  with  the  exception  of  certain 
stamp  fees  and  mining  dues;  secondly,  that  the  grantee  was  exempted 
from  all  import  duties  on  the  material,  etc.,  required  in  the  construc- 
tion of  the  railroad,  the  operation  of  the  mines,  and  in  refining  and 
transporting  the  products  of  the  mines;  third,  the  construction  of  the 
railroad  was  to  begin  within  six  months  from  the  date  of  the  conces- 
sion and  was  to  be  completed  within  one  year  after  commencement; 
fourth,  the  concession  was  for  the  period  of  fifty  years,  at  the  expira- 
tion of  which  the  railroad,  with  rolling  stock  and  all  other  appurte- 
nances, was  to  be  turned  over  in  good  condition  to  the  Government. 

The  United  States  and  Venezuela  Company  became  domiciled  in 
Venezuela  on  August  1,  1901,  and  on  January  2,  1902,  Crichfield 
transferred  to  it  the  railroad  concession  and  mine,  said  transfer  being 
approved  by  the  Venezuelan  Government  on  January  30,  1902. 

From  this  brief  statement  of  the  origin  and  terms  of  the  concession 
it  appears  that  the  claimant  did  not  receive  a  gratuity;  that  he  gave 
value  for  the  property  acquired;  that  he  undertook  to  construct  a 
railroad  to  connect  the  mine  with  the  port,  a  work  of  great  difficulty 
owing  to  the  physical  conditions  of  the  country,  and  that  he  bound 
himself  to  deliver  the  railroad  in  good  condition  at  the  expiration  of 
fifty  years  to  the  Venezuelan  Government.  The  advantage  expected 
by  Crichfield  was  not  to  be  retained  by  him  solely,  for  Venezuela 
was  to  receive  the  benefit  of  the  investments  and  in  the  course  of 
time  was  to  become  the  owner  in  fee  of  a  railroad.  And  it  should  be 
stated  in  this  connection  that  the  claimant  has,  under  this  concession, 
expended  about  $600,000  in  gold,  has  canalized  the  rivers  and  made 
them  navigable,  cleared  the  forests,  constructed  and  operated  the 
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railroad,  and  has  built  and  put  in  operation  a  large  mining  and  refin- 
ing plant,  furnishing  steady  employment  to  about  1,000  Venezuelans. 
While  the  company  did  not  anticipate  any  of-  the  difficulties  which 
have  since  arisen,  it  sought,  by  a  careful  and  precise  statement  of  the 
rights  and  privileges  it  was  to  enjoy  and  the  duties  it  undertook  to 
perform,  to  avoid  future  complications  which  might  otherwise  result 
from  an  honest  difference  of  opinon  as  to  the  nature  and  extent  of 
these  rights,  privileges,  and  duties.  For  this  purpose  it  was  expressly 
stipulated  in  Article  XII  of  the  concession  that — 

Neither  this  enterprise  nor  the  products  of  its  mines  can  be  burdened  with  any  kind 
of  national  taxes  or  contributions,  except  those  levied  by  the  department  of  public 
instruction  and  the  dues  prescribed  by  the  now  existing  law  relating  to  mines. 

This  statement  of  the  rights  and  obligations  would  seem  to  need 
no  interpretation.  As  no  dispute  has  arisen  concerning  the  stamp 
fees,  it  is  unnecessary  to  do  more  than  mention  the  provision,  and  it 
has  never  been  cliamed  that  any  of  the  new  taxes  imposed  since  the 
date  of  the  concession  have  been  stamp  fees. 

To  measure  the  rights  and  obligations  of  the  parties  under  this 
concession,  it  is  only  necessary  to  consult  the  mining  law  of  1901, 
which  was  in  force  at  the  time  of  the  concession.  Under  that  law 
the  only  tax  was  a  hectare  tax  amounting  to  10  cents  per  annum 
for  each  hectare  of  the  area  of  the  mine,  which  in  the  case  of  the 
company's  mine  Inciarte,  a  mine  of  300  hectares,  amounted  to  a 
gross  annual  tax  of  $30.  It  would  seem,  therefore,  that  upon  the 
payment  of  this  nominal  tax  of  $30  per  annum  the  company  was 
exempt  from  further  payments  of  any  kind  to  the  Venezuelan  Gov- 
ernment. Such  was  the  understanding  of  the  company;  such  should 
have  been  the  understanding  of  the  Venezuelan  Government,  because 
it  drew  up  the  concession  and  is  supposed  to  know  the  import  of  the 
terms  used.  It  is  proper  to  mention  in  passing  that  the  claimant 
contends,  and  always  has  contended,  that  lie  would  not  have  bought 
the  concession  and  expended  money  upon  the  faith  of  it  had  the 
exemption  from  future  increased  taxation  not  been  expressly  stated 
in  the  concession. 

Notwithstanding  this  solemn  exemption,  the  Venezuelan  Govern- 
ment has  proceeded  to  impose  additional  taxes  upon  the  company 
by  extending  to  it  the  provisions  of  laws  subsequently  enacted.  On 
January  23, 1904,  a  new  mining  code  of  Venezuela  was  passed,  whereby 
the  company's  taxes  were  increased  in  the  following  ways:  First, 
the  hectare  tax  of  10  cents  a  hectare  was  increased  fourfold,  thus 
imposing  a  new  tax  of  $120  per  annum  instead  of  the  tax  of  $30,  the 
tax  specified  in  the  concession;  second,  a  tax  of  3  per  cent  on  the 
gross  product  of  the  mine  was  imposed,  which,  under  the  valuation 
of  $20  a  ton  fixed  for  refining  asphalt,  amounted  to  a  tax  of  60  cents 
per  ton  on  the  products  of  the  mine;  third,  by  executive  decree 
relating  to  mines,  issued  January  21,  1904,  further  taxes  were  im- 
posed as  follows:  Four  bolivars,  or  80  cents,  per  ton,  as  export  dues 
on  each  ton  of  asphalt  exported;  fourth,  a  minimum  tax  of  25  per 
cent  of  the  net  products  of  the  exploitation  of  the  mine. 

Shortly  after  the  passage  of  this  new  code  the  Venezuelan  Govern- 
ment proceeded  to  enforce  these  various  provisions,  except  the  tax  of 
25  per  cent  upon  the  net  product  of  the  mine;  and,  moreover,  in 
further  violation  of  the  terms  of  the  concession  the  Government  pro- 
ceeded to  impose  the  regular  import  taxes  of  the  country  on  certain 
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bags  and  other  articles  imported  by  the  company  for  use  in  connec- 
tion with  its  mine  and  railroad  in  packing  and  shipping  asphalt. 

The  net  result  of  the  various  taxes  imposed  is  $120  a  year  hectare 
tax,  and  $1.40  tax  per  ton  on  each  ton  of  refined  asphalt  exported, 
and  the  regular  import  taxes  of.  the  country  upon  all  goods  imported 
in  connection  with  the  operation  of  the  concessions. 

The  company  has  contested  and  does  contest  the  right  of  the  Vene- 
zuelan Government  to  tax  them,  and  a  reference  to  the  language  of 
Article  XII  of  the  concession  justifies,  in  the  opinion  of  this  Govern- 
ment, the  contention  of  the  claimant. 

It  is  suggested  that  the  company  should  seek  redress  for  its  griev- 
ances, if  any  it  has,  in  the  courts  of  Venezuela,  and  attention  is  called 
to  the  Calvo  clause,  which  is  supposed  to  preclude  diplomatic  inter- 
vention; but  this  Government  fails  to  understand  how  a  country  can 
take  advantage  of  a  clause  in  a  contract  when  it  denies  the  existence 
of  the  very  contract  in  which  the  clause  is  supposed  to  be  found,  nor 
can  this  Government  concede  the  right  of  its  citizens  to  waive  or  con- 
tract away  the  right  of  the  United  States  to  intervent  diplomatically 
in  a  proper  case. 

The  invitation  to  litigate  its  rights  in  a  court  of  justice  when  the 
rights  are  stated  and  safeguarded  in  the  concession  as  strongly  as  lan- 

fuage  can  safeguard  or  state  any  right  or  privilege  is  an  invitation  to 
elay  operations,  to  waste  the  company's  resources  in  the  costs  of  liti- 
gation without  any  guaranty  that  the  decision  of  the  court  when  ren- 
dered will  be  accepted  as  binding  upon  the  Executive,  should  it  fail  to 
support  the  contention  of  the  Executive.  Reference  has  been  made  in 
the  case  of  the  Orinoco  Corporation,  in  which  it  will  be  remembered 
that  an  international  tribunal  and  the  law  courts  of  Venezuela  denied 
the  power  of  the  Executive  to  annul  a  contract  ratified  by  the  Ven- 
ezuelan Congress,  and  yet,  notwithstanding  the  existence  of  this  inter- 
national and  national  decree,  the  Federal  Executive  has  repeatedly 
granted  away  property  of  the  Orinoco  Corporation  under  its  conces- 
sion as  if  the  judgments  of  the  international  and  national  courts  deny- 
ing the  right  of  the  Executive  were  nonexistent.  Under  these  circum- 
stances this  Government  can  not  advise  its  citizens  to  litigate  a  ques- 
tion when  it  appears  that  the  judgments  rendered  in  cases  m  which  its 
citizens  were  claimants  had  been  repeatedly  and  systematically  dis- 
regarded. 

The  United  States,  therefore,  must  insist  either  that  the  Venezuelan 
Government  withdraw  its  opposition  to  the  right  of  the  claimant  to 
perform  his  contract  in  accordance  with  the  terms  of  the  concession,  or 
that  the  question  be  submitted  to  an  impartial  and  competent  tri- 
bunal in  which  the  rights  of  the  company  may  be  adjudicated  and 
damages  assessed. 

The  several  cases  in  regard  to  which  the  Government  of  the  United 
States  now  finds  itself  constrained  to  seek  due  remedy  and  redress 
being  thus  set  forth  in  all  needful  detail,  you  are  instructed  to  bring 
these  several  causes  of  complaint  to  the  immediate  and  serious  atten- 
tion of  the  Venezuelan  Government  and  to  insist  that  the  Government 
to  which  you  are  accredited  shall  give  to  each  and  every  demand 
herein  set  forth  immediate  consideration. 

You  will  deliver  a  copy  of  this  instruction  to  the  Venezuelan  minis- 
ter for  foreign  affairs. 

I  am,  etc.,  Elihu  Root. 


582  WRONGS  DONE  AMERICAN   CITIZENS  BY  VENEZUELA. 

Mr.  Russell  to  Mr.  Root. 

No.  186.]  American  IjEGation, 

Caracas ,  April  7,  1907. 

Sir:  I  have  the  honor  to  inform  you  that  I  have  presented  to  the 
Venezuelan  Government  the  five  cases  in  which  American  citizens 
claim  redress,  in  accordance  with  your  instructions  of  February  28. 
Your  instructions  were  sent  here  a  week  before  my  departure  from 
Washington,  and  were  held  pending  my  arrival.  I  inclose  you;  here- 
with a  copy  of  my  note  to  the  foreign  office  in  presenting  these  cases, 
and  a  copy  and  translation  of  the  answer  from  the  minister  for  for- 
eign affairs. 

I  have  had  several  interviews  with  Doctor  Paul  since  I  sent  my 
note,  and  he  assures  me  that  he  intends  to  study  very  carefully  all 
the  cases  as  they  are  now  presented  in  your  instructions  to  me,  a  copy 
of  which  was  inclosed  witn  my  note,  and  that  there  wall  be  no  undue 
delay  in  his  answer. 

I  am,  etc.,  William  W.  Russell. 


[Inclosure  No.  1.] 

Mr.  Russell  to  Doctor  Paul. 

American  Legation, 
Caracas,  March  30,  1907. 
Sir:  In  accordance  with  instructions  from  my  Government  I  am  directed  to  bring 
to  the  attention  of  the  Venezuelan  Government  the  five  pending  cases  in  which  Ameri- 
can citizens  claim  redress,  and  to  ask  for  the  serious  and  immediate  consideration  of 
these  cases  as  presented  in  the  inclosed  copv  of  instructions  to  me. 

My  Government  has  devoted  a  considerable  length  of  time  to  a  very  serious  and  care- 
ful reexamination  of  all  these  ciwes,  and  in  the  new  and  fuller  light  in  which  they  are 
now  again  presented  your  excellency  can  not  fail  to  take  that  favorable  action  in  each 
case  that  is  expected  by  my  Government. 

I  take,  etc.,  W.  W.  Russell. 

[Inclosure  No.  3— Translation.] 

Doctor  Paul  to  Mr.  Russell. 

United  States  op  Venezuela, 

Ministry  of  Foreign  Affairs, 

Caracas.  April  6,  1907. 

Sir:  I  have  received  your  excellency's  note  of  the  30th  of  last  month,  in  which  you 
inform  me  that  your  Government  has  instructed  you  to  call  the  attention  of  the  Govern- 
ment of  Venezuela  to  five  special  cases  in  which  American  citizens  claim  redress, 
and  to  ask  from  this  Government  an  immediate  consideration  of  said  cases  as  presented 
in  a  communication  to  your  excellency  from  his  excellency  Elihu  Root,  Secretary 
of  State,  dated  the  28th  of  last  February,  and  a  copy  of  which,  consisting  of  50  pages 
of  typewritten  English,  accompanied  your  excellency's  note. 

Your  excellency  observes  that  your  Government  has  devoted  considerable  time 
to  a  very  serious  and  careful  reexamination  of  all  these  cases,  and  that  in  the  new  and 
fuller  light  in  which  they  are  now  again  presented  I  can  not  fail  to  take  the  favorable 
action  in  each  case  that  your  Government  expects. 

From  a  cursory  examination  I  have  made  at  first  view  of  the  five  cases  referred  to 
in  your  excellency's  note,  and  in  that  of  his  excellency  the  Secretary  of  State,  I 
have  noted  that  for  the  first  time  are  presented  for  the  study  and  consideration  of  my 
Government  the  arguments  in  the  two  claims  called  "  Orinoco  Corporation M  and 
"Crichfield,"  and  tnere  is  no  former  communication  concerning  them  on  record  in 
this  ministry. 

In  regard  to  the  other  three  cases — "Jaurett,"  "Orinoco  Steamship  Company," 
and  "New  York  and  Bermudez  Company" — which  your  excellency  mentions  as 
having  been  reexamined  by  the  Government  of  the  United  States,  devoting  for  this 
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purpose  considerable  time  in  order  to  present  them,  as  it  is  now  done,  in  a  new  and 
fuller  light,  I  must  call  your  excellency's  attention  to  a  fact  very  worthy  to  be  taken 
into  consideration,  viz,  that  from  the  end  of  1904  until  March,  1905,  these  same 
three  claims  were  actively  pressed  by  your  excellency's  predecessor,  Mr.  Herbert  W. 
Bowen,  the  Government  of  Venezuela  contending  that  the  decisions  in  said  cases  were 
in  conformity  to  principles  that  safeguarded  the  sovereignty  and  independence  of  the 
courts  of  justice  of  the  Republic,  to  the  exercise  of  its  rights  as  a  nation,  and  to  the 
strict  observance  of  international  obligations  of  mixed  commissions  whose  decisions 
it  was  agreed  should  be  definite  and  inappealable. 

This  diplomatic  discussion  ended  March  23,  1905,  when  answer  was  made  from 
this  ministry  to  the  note  of  the  19th  of  the  same  month  and  year  from  your  excellency's 
predecessor,  Mr.  Herbert  W.  Bowen,  who  presented  with  his  note  a  copy  of  instruc- 
tions from  His  Excellency  Mr.  John  Hay,  then  Secretary  of  State  of  your  excellency's 
Government. 

Since  the  above-mentioned  date,  March  23,  1905,  my  Government  had  received  no 
declaration  on  the  part  of  that  of  your  excellency  to  indicate  its  purpose  to  insist  on 
said  claims  as  included  in  the  inclosure  with  your  excellency's  note,  and  for  that  reason 
it  was  considered  that  diplomatic  discussion  in  regard  to  them  was  fundamentally 
closed. 

Since  the  Government  of  the  United  States  has  presented  these  claims  again,  and 
as  your  excellency  states  in  a  new  and  fuller  light,  my  Government  proposes  to  con- 
sider carefully  the  new  phase  of  the  aforesaid  three  cases,  and  the  grounds  on  which 
the  Government  of  your  excellency  relies  to  introduce  the  other  two  cases — that  of 
the  Orinoco  corporation  and  that  of  Crichfield. 

As  soon  as  this  ministry  can  acquaint  itself  fully  with  all  the  antecedents  in  the 
cases  and  with  all  the  voluminous  mass  of  documents  which  it  must  examine  I  will 
hasten  to  transmit  a  reply  to  your  excellency. 

I  avail,  etc.,  J.  de  J.  Paul. 


The  Acting  Secretary  of  State  to  Minister  Russell. 

Department  of  State, 
Washington,  Ajyril  11,  1907. 
Sir:  I  inclose  for  your  information  copy  of  a  letter  from  Mr.  R. 
Floyd  Clarke,  forwarding  a  translation  of  the  asphalt  concession 
granted  by  the  Venezuelan  Government  to  Antonio  Aran^uren  on 
February  28,  1907,  apparently  made  on  the  theory  that  the  concession 
belonging  to  the  United  States  and  Venezuela  Company  had  lapsed. 

You  may  make  such  use  of  this  letter  as  you  may  find  desirable  in 
connection  with  the  recent  instruction  of  trie  Department  relating  to 
the  case  of  the  United  States  and  Venezuela  Company  and  other  cases 
against  Venezuela. 

I  am,  etc.,  Robert  Bacon'. 


The  United  States  and  Venezuela  Company  to  the  Secretary  of  State. 

New  York,  March  29,  1907. 

Dear  Sir:  As  mentioned  in  a  recent  letter  to  the  Hon.  James  B. 
Scott,  Solicitor  of  the  Department,  on  the  20th  day  of  February, 
1907, 1  forwarded  from  New  York,  by  registered  mail,  the  communica- 
tion from  the  United  States  and  Venezuela  Company  to  President 
Cipriano  Castro,  of  Venezuela,  dated  February  4,  1907,  of  which  a 
copy  of  the  English  original  and  a  copy  of  the  translation  of  the  same 
inclosed  in  said  letter  to  President  Castro  have  hitherto  been  for- 
warded to  you. 

This  letter,  in  the  ordinary  course  of  events,  must  have  reached  the 
Venezuelan  Government  about  February  27  or  28. 
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Mr.  Russell  to  Mr.  Root. 

No.  186.]  American  IjEGation, 

Caracas,  April  7,  1907. 

Sir:  I  have  the  honor  to  inform  you  that  I  have  presented  to  the 
Venezuelan  Government  the  five  cases  in  which  American  citizens 
claim  redress,  in  accordance  with  your  instructions  of  February  28. 
Your  instructions  were  sent  here  a  week  before  my  departure  from 
Washington,  and  were  held  pending  my  arrival.  I  inclose  yoij  here- 
with a  copy  of  my  note  to  the  foreign  office  in  presenting  these  cases, 
and  a  copy  and  translation  of  the  answer  from  the  minister  for  for- 
eign affairs. 

I  have  had  several  interviews  with  Doctor  Paul  since  I  sent  my 
note,  and  he  assures  me  that  he  intends  to  study  very  carefully  all 
the  cases  as  they  are  now  presented  in  your  instructions  to  me,  a  copy 
of  which  was  inclosed  witn  my  note,  and  that  there  wall  be  no  undue 
delay  in  his  answer. 

I  am,  etc.,  William  W.  Russell. 


[Incloeure  No.  1.] 
Mr.  Russell  to  Doctor  Paul. 


American  Legation, 
Caracas,  March  SO,  19W7. 


Sir:  In  accordance  with  instructions  from  my  Government  I  am  directed  to  bring 
to  the  attention  of  the  Venezuelan  Government  the  five  pending  cases  in  which  Ameri- 
can citizens  claim  redress,  and  to  ask  for  the  serious  and  immediate  consideration  of 
these  cases  as  presented  in  the  inclosed  copy  of  instructions  to  me. 

My  Government  has  devoted  a  considerable  length  of  time  to  a  very  serious  and  care- 
ful reexamination  of  all  these  ctwes,  and  in  the  new  and  fuller  light  in  which  they  are 
now  again  presented  your  excellency  can  not  fail  to  take  that  favorable  action  in  each 
case  that  is  expected  by  my  Government. 

I  take,  etc.,  W.  W.  Russell. 

[Inelosure  No.  3—  Translation.] 

Doctor  Paul  to  Mr.  Russell. 

United  States  of  Venezuela, 
Ministry  op  Foreign  Affairs, 

Caracas.  April  6,  1907. 

Sir:  I  have  received  your  excellency's  note  of  the  30th  of  last  month,  in  which  you 
inform  me  that  your  Government  has  instructed  you  to  call  the  attention  of  the  Govern- 
ment of  Venezuela  to  five  special  cases  in  which  American  citizens  claim  redress, 
and  to  ask  from  this  Government  an  immediate  consideration  of  said  cases  as  presented 
in  a  communication  to  your  excellency  from  his  excellency  Elihu  Root,  Secretary 
of  State,  dated  the  28th  of  last  February,  and  a  copy  of  which,  consisting  of  50  pages 
of  typewritten  English,  accompanied  your  excellency's  note. 

Your  excellency  observes  that  your  Government  has  devoted  considerable  time 
to  a  very  serious  and  careful  reexamination  of  all  these  cases,  and  that  in  the  new  and 
fuller  light  in  which  they  are  now  again  presented  I  can  not  fail  to  take  the  favorable 
action  in  each  case  that  your  Government  expects. 

From  a  cursory  examination  I  have  made  at  first  view  of  the  five  cases  referred  to 
in  your  excellency's  note,  and  in  that  of  his  excellency  the  Secretary  of  State,  I 
have  noted  that  for  the  first  time  are  presented  for  the  study  and  consideration  of  my 
Government  the  arguments  in  the  two  claims  called  "Orinoco  Corporation "  and 
"Crichfield."  and  there  is  no  former  communication  concerning  them  on  record  in 
this  ministry. 

In  regard  to  the  other  three  cases — 'Jaurett."  "Orinoco  Steamship  Company," 
and  "Isew  York  and  Bermudez  Company" — which  your  excellency  mentions  as 
having  been  reexamined  by  the  Government  ol  the  United  States,  devoting  for  this 
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purpose  considerable  time  in  order  to  present  them,  as  it  is  now  done,  in  a  new  and 
fuller  light,  I  must  call  your  excellency's  attention  to  a  fact  very  worthy  to  be  taken 
into  consideration,  viz,  that  from  the  end  of  1904  until  March,  1905,  these  same 
three  claims  were  actively  pressed  by  your  excellency's  predecessor,  Mr.  Herbert  W. 
Bowen,  the  Government  of  Venezuela  contending  that  the  decisions  in  said  cases  were 
in  conformity  to  principles  that  safeguarded  the  sovereignty  and  independence  of  the 
courts  of  justice  of  the  Republic,  to  the  exercise  of  its  rights  as  a  nation,  and  to  the 
strict  observance  of  international  obligations  of  mixed  commissions  whose  decisions 
it  was  agreed  should  be  definite  and  inappealable. 

This  diplomatic  discussion  ended  March  23,  1905,  when  answer  was  made  from 
this  ministry  to  the  note  of  the  19th  of  the  same  month  and  year  from  your  excellency's 
predeccss  r.  Mr.  Herbert  \V.  Bowen,  who  presented  with  his  note  a  copy  of  instruc- 
tions from  His  Excellency  Mr.  John  Hay,  then  Secretary  of  State  of  your  excellency's 
Government. 

Since  the  above-mentioned  date,  March  23,  1905,  my  Government  had  received  no 
declaration  on  the  part  of  that  of  your  excellency  to  indicate  its  purpose  to  insist  on 
said  claims  as  included  in  the  inclosure  with  your  excellency's  note,  and  for  that  reason 
it  was  considered  that  diplomatic  discussion  in  regard  to  them  was  fundamentally 
closed. 

Since  the  Government  of  the  United  States  has  presented  these  claims  again,  and 
as  your  excellency  states  in  a  new  and  fuller  light,  my  Government  proposes  to  con- 
sider carefully  the  new  phase  of  the  aforesaid  three  cases,  and  the  grounds  on  which 
the  Government  of  your  excellency  relies  to  introduce  the  other  two  cases — that  of 
the  Orinoco  corporation  and  that  of  Crichfield. 

As  soon  as  this  ministry  can  acquaint  itself  fully  with  all  the  antecedents  in  the 
cases  and  with  all  the  voluminous  mass  of  documents  which  it  must  examine  I  will 
hasten  to  transmit  a  reply  to  your  excellency. 

I  avail,  etc.,  J.  de  J.  Paul. 


The  Acting  Secretary  of  State  to  Minister  Ifussell. 

Department  of  State, 
Washington,  Ajnil  11,  1907. 
Sir:  I  inclose  for  your  information  copy  of  a  letter  from  Mr.  R. 
Floyd  Clarke,  forwarding  a  translation  of  the  asphalt  concession 
granted  by  the  Venezuelan  Government  to  Antonio  Aran^uren  on 
February  28,  1907,  apparently  made  on  the  theory  that  the  concession 
belonging  to  the  United  States  and  Venezuela  Company  had  lapsed. 

You  may  make  such  use  of  this  letter  as  you  may  find  desirable  in 
connection  with  the  recent  instruction  of  the  Department  relating  to 
the  case  of  the  United  States  and  Venezuela  Company  and  other  cases 
against  Venezuela. 

I  am,  etc.,  Robert  Bacon. 


The  United  States  and  Venezuela  Company  to  the  Secretary  of  State. 

New  York,  March  29, 1907. 

Dear  Sir:  As  mentioned  in  a  recent  letter  to  the  Hon.  James  B. 
Scott,  Solicitor  of  the  Department,  on  the  20th  day  of  February, 
1907, 1  forwarded  from  New  York,  by  registered  mail,  the  communica- 
tion from  the  United  States  and  \enezuela  Company  to  President 
Cipriano  Castro,  of  Venezuela,  dated  February  4,  1907,  of  which  a 
copy  of  the  English  original  and  a  copy  of  the  translation  of  the  same 
inclosed  in  said  letter  to  President  Castro  have  hitherto  been  for- 
warded to  you. 

This  letter,  in  the  ordinary  course  of  events,  must  have  reached  the 
Venezuelan  Government  about  February  27  or  28. 
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Under  date  of  March  14  our  attorney  in  fact  in  Venezuela,  Mr. 
David  Fleming,  writes  us  inclosing  a  copy  of  a  new  concession,  bear- 
ing date  the  28th  day  of  February,  1907,  granted  by  the  United 
States  of  Venezuela  to  Antonio  Aranguren,  a  Venezuelan,  and 
incloses  in  his  letter  a  copy  of  the  Official  Gazette  of  the  State  of 
Zulia,  bearing  date  March  9,  1907,  which  contains  a  copy  of  said  con- 
cession to  said  Aranguren  in  the  original  Spanish. 

I  inclose  to  you  herewith  a  translation  or  said  concession  and  call 
your  attention  to  the  following  facts: 

1.  Here  is  a  concession  granting  to  Antonio  Aranguren,  a  Vene- 
zuelan, '  'the  mines  of  asphalt  existing  in  the  districts  of  Maracaibo 
and  Bolivar,  of  the  State  of  Zulia,  remaining  excepted  from  this  con- 
cession those  that  belong  to  other  persons,  but  in  case  they  are 
declared  lapsed  by  the  Government  tney  will  remain  from  that  time 
incorporated  in  the  present  contract/' 

He  is  given  four  years  to  commence  the  working  of  the  mines, 
when,  if  he  has  not  begun  to  do  so,  he  may  pay  2,500  bolivars,  or 
$500,  and  have  the  right  extended  for  four  more  years. 

He  is  to  pay  to  the  National  Government  a  surface  tax  of  2  bolivars 
annually  for  each  hectare  of  mine  he  puts  in  operation,  and  he  is  to 
pay  the  National  Government  4  bolivars  for  each  ton  of  the  product. 

In  consideration  of  this  the  Government  exonerates  him  from 
import  duties  and  other  taxes. 

During  the  time  that  the  contract  exists  the  Government  agrees 
not  to  make  any  other  concession  to  any  other  person  for  the  working 
of  deposits  of  asphalt  in  the  districts  of  Maracaibo  and  Bolivar,  of 
the  State  of  Zulia. 

By  article  10  it  is  declared  that,  ''in  conformity  with  article  128  of 
the  said  decree  this  contract  is  considered  as  a  special  mining  title, 
and  consequently  will  not  have  to  be  submitted  to  the  consideration 
of  the  National  Congress. " 

We  call  your  attention  to  this  contract  for  the  purpose  of  impressing 
upon  you — 

First.  That  it  appears  to  be  granted  at  this  special  time  for  the 
express  purpose  of  allowing  the  grantee  to  take  possession,  or  attempt 
to  take  possession,  of  the  mine  Inciarte,  of  this  company,  in  the  dis- 
trict of  Maracaibo,  under  some  claim  that  our  concession  is  lapsed. 

You  will  note  that  while  the  contract  is  dated  February  28,  1007. 
it  is  not  published  in  the  Gazette  until  March  9,  and  that  the  date  of 
its  grant  appears  to  coincide  pretty  closely  with  the  time  that  they 
received  our  notice  that  we  rescinded  the  contract  and  demanded 
damages  and  offered  to  give  up  the  property,  at  the  same  time  noti- 
fying them  that  we  would  no  longer  be  responsible  for  its  repair  or 
up-keep. 

It  seems  evident  that  the  Government  has  some  intention  not  to 
accept  our  offer  and  take  possession  as  a  government,  which  would 
bind  them  to  a  rescission  later  if  we  are  entitled  to  a  rescission,  but 
that  they  are  appointing  this  financially  irresponsible  grantee  of  a 
new  concession  for  the  purpose  of  having  him  take  some  action  under 
this  grant  which  the  Government,  if  unsuccessful  in  its  dispute  with 
us,  can  repudiate,  or  if  successful  in  its  dispute  with  us,  can  take 
advantage  of. 

You  will  also  note  that  the  concession  now  made  to  this  irrespon- 
sible adventurer  is  not  of  one  single  mine  or  deposit  in  the  districts 
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of  Maracaibo  and  Bolivar,  but  is  of  all  the  mines  of  asphalt  in  those 
districts,  and  that  the  taxes  asked  from  him  are  less  than  the  taxes 
which  we  have  already  offered  to  the  Venezuelan  Government  to 
submit  to  if  they  will  affirm  our  existing  concession  as  to  one  single 
mine  in  the  district  of  Maracaibo.  Thus  we  have  offered  to  pay 
5  bolivars  per  ton  for  each  ton  exported,  while  he  is  only  obligated 
to  pay  4  bolivars  per  ton  (the  hectare  tax  of  2  bolivars  is  merely 
nominal). 

You  will  note,  also,  that  he  makes  no  guaranty  to  exploit  any 
mines  or  build  any  railroads  or  put  up  any  money  whatsoever  of  any 
kind,  while  we  were  required  to  pay  under  our  concession  50,000 
bolivars  in  cash  as  a  guaranty  of  tne  starting  and  completion  of  the 
work  on  the  railroad.  (See  art.  17  of  our  concession,  p.  47  of  original 
petition  of  the  United  States  and  Venezuela  Company  against  the 
United  States  of  Venezuela,  filed  in  the  office  of  the  Secretary  of  State.) 

We  were  also  compelled  to  build  our  railroad  within  one  year  from 
date  of  beginning,  and  were  compelled  to  begin  within  six  months 
from  the  date  of  the  concession. 

You  will  recollect  that  when  Mr.  Calhoun  was  sent  as  the  special 
agent  of  this  Government  to  Venezuela  that  the  objection  taken 
before  him  as  to  our  concession  w7as  that  the  Government  had  not 
been  sufficiently  protected  in  allowing  us  for  fifty  years  to  pay  no 
taxes  except  the  small  hectare  tax  of  10  cents  per  hectare,  and  that 
the  Venezuelan  Government  objected  to  the  character  of  our  contract 
for  that  reason,  as  being  unduly  favorable  to  the  concessionaire,  and 
one  that  their  Congress  would  not  for  that  reason  approve. 

You  will  observe  how  well  this  same  President  Castro  protects  the 
interests  of  Venezuela  in  this  second  concession  now  made  to  Antonio 
Aranguren,  for  here  he  grants  not  one  mine,  but  all  mines  and  all 
deposits  to  this  party  for  considerations  less  valuable  to  the  Govern- 
ment, on  the  face  of  them,  than  the  considerations  we  offered  to 
submit  ourselves  to  simply  for  the  affirmance  of  our  contract  and  for 
being  permitted  to  go  on  with  the  work  of  one  mine,  in  the  develop- 
ment of  which  we  had  spent  over  $600,000  on  the  faith  of  that  con- 
tract. 

We  also  desire  to  call  your  attention  to  the  fact  that,  while  the 
contract  of  April  20,  1901,  between  the  United  States  of  Venezuela 
and  George  W.  Crichfield,  of  which  the  United  States  and  Venezuela 
Company  is  now  the  assignee,  received  the  general  approval  of  Con- 
gress by  the  general  resolution  passed  approving  all  the  acts  of  Gen. 
Cipriano  Castro  as  military  dictator  or  provisional  president  of  that 
Government,  which  approval  is  now  denied  by  General  Castro,  and 
repudiated  as  being  ineffective  to  constitute  a  contract  with  the 
Executive — by  the  express  terms  of  this  concession  to  Aranguren  ne 
approval  of  Congress  whatever  is  necessary.  Hence  we  have  here 
an  absolute  grant  of  a  similar  concession  by  President  Castro  with- 
out any  approval  of  Congress  and  expressly  stating  that  such  ap- 
proval is  not  necessary,  yet  the  concession  so  made  by  the  Executive 
alone  is  similar  to  the  one  he  hitherto  made  to  us  and  which,  although 
approved  by  Congress,  he  now  repudiates. 

In  conclusion,  the  United  States  and  Venezuela  Company  respect- 
fully requests  the  following  action  in  the  premises  as  necessary  to 
preserve  their  interests,  if  consistent  with  the  views  and  policy  of 
your  office,  namely: 
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1.  That  the  American  minister  at  Caracas  be  instructed  to  bring 
the  matter  of  this  asphalt  concession  to  Antonio  Aranguren  to  the 
attention  of  the  Venezuelan  Government  and  in  that  connection 
state  that  this  Government  hopes  that  the  grant  made  by  the  Vene- 
zuelan Government  to  Antonio  Aranguren  is  not  to  be  taken  advan- 
tage of  in  any  way,  either  by  the  Venezuelan  Government  or  by  the 
concessionaire,  in  such  manner  or  way  as  to  bring  about  any  con- 
flict of  title  between  its  concessionaire,  Antonio  Aranguren,  and 
the  United  States  and  Venezuelan  Company  as  to  the  title  of  the 
United  States  and  Venezuela  Company  to  ttie  mine  Inciarte  and  the 
railroad  and  plant  connected  therewith,  stating  that  this  matter  is 
brought  to  the  attention  of  the  Venezuelan  Government  by  reason 
of  the  fact  that  the  Government  of  the  United  States  does  not  desire 
that  in  future  any  question  shall  be  brought  up  in  the  matter  of  the 
claim  of  the  United  States  and  Venezuela  Company  against  the 
United  States  of  Venezuela  by  any  possibility  of  concessionaires 
under  the  United  States  of  Venezuela  claiming  title  to  the  mines  or 
property  of  the  United  States  and  Venezuela  Company   so   as  to 

Eroduce  a  complication  in  the  title  similar  to  the  one  which  has  already 
appened  in  the  matter  of  the  title  of  the  Bermudez  Company  to 
its  title  to  asphalt  mines  in  Bermudez,  asising  out  of  subsequent 
grants  made  to  Warner  Quinlan  &  Co. 

Hoping  that  the  above  request  will  receive  your  favorable  consid- 
eration, 

We  remain,  etc., 

United  States  and  Venezuela  Company, 
Per  [Signature  illegible], 

Secretary. 


[Inclosure.— Translation.) 

Asphalt  concession  to  Antonio  Arangurem,  February  28%  1907. 

The  minister  of  fomento  of  the  United  States  of  Venezuela,  sufficiently  authorized  by 
the  Federal  Executive,  for  one  party,  and  for  the  other  Antonio  Aranguren,  Vene- 
zuelan, of  age  and  a  resident  of  tnis  capital,  have  celebrated  the  following  contract: 

^     Article  I. 

The  Federal  Executive,  according  to  the  disposition  of  article  128  of  the  regulating 
decree  of  the  law  of  mines,  concedes  the  renting  for  the  period  of  fifty  years,  counting 
from  to-day,  to  Antonio  Aranguren,  his  successors,  concessionaires  or  assigns  that  in 
future  will  be  called  the  renter,  the  mines  of  asphalt  existing  in  the  districts  of  Mara- 
caibo  and  Bolivar  of  the  State  of  Zulia,  remaining  excepted  from  this  concession 
those  that  belong  to  other  persons,  but  in  case  they  are  declared  lapsed  by  the  Govern- 
ment, they  will  remain  fromjthat  ti  unincorporated  in  the_ present  contract. 

Article  II. 

The  renter^binds  himself: 

(a)  To  commence  working  the  mines,  acquired  by  the  present  contract,  within  the 
period  of  four  years,  according  to  what  is  prescribed  in  article  57  of  the  said  decre<\  and 
this  period  will  b<*  counted  from  this  date.  ' 

(b)  To  pay  to  the  National  Government  a  fine  of  2,500  bolivars  if,  in  the  period  fixed 
he  shall  not  have  commenced  work,  and  in  that  case  he  will  have  a  right  to  a  prorogue 
of  four  more  years,  according  to  that  prescribed  in  article  58  of  the  same  decree. 

(f )  To  pay  to  the  National  Government  a  surface  tax  of  2  bolivars  annually  for  each 
hectare  the  mines  measure  that  he  puts  in  operation,  as  per  the  plans  he  has  to  present 
to  the  minister  of  fomento,  within  three  months  of  the  commencement  of  work  on 
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each  deposit;  these  plans  will  have  to  be  adjusted  to  the  dispositions  of  the  law  of 
mines  and  to  the  decree  that  governs  it  in  every  respect. 

(d)  To  pay  to  the  National  Government,  in  the  proper  office,  4  bolivars  for  each  ton 
of  the  products  of  the  work. 

Article  III. 

The  renter  will  be  responsible  in  the  first  period  for  the  payment  of  the  contribu- 
tions to  which  he  is  obliged  by  the  foregoing  article,  with  the  edifices,  machines,  appa- 
ratus, and  other  adjuncts  and  annexes  of  his  company,  and  in  case  of  insolvency  for 
the  period  of  one  year,  the  present  contract  will  be  considered  rescinded. 

Article  IV. 

The  National  Government  is  obliged  on  its  part: 

(a)  Not  to  burden  the  renter  with  any  other  contribution  or  taxes  that  may  not  be 
established  in  article  second  of  this  contract. 

(6)  To  exonerate  import  duties  for  one  time  only  on  machines,  tools,  apparatus,  and 
utensils  destined  for  the  company,  and  for  all  time  of  the  contract  the  knocked-down 
envelopes  that  it  needs  for  the  exportaion  of  its  products,  the  renter  having  to  comply 
with  the  formalities  of  law  in  all  cases. 

Article  V. 

The  National  Government  promises  the  renter  the  facilities  that  may  be  compatible 
with  the  fiscal  laws  of  the  Republic  for  the  dispatch  of  the  ships  destined  for  the  export 
of  the  products  of  the  company. 

Article  VI. 

The  renter  can  not  transfer  the  present  contract  to  any  other  person  or  company, 
national  or  foreign^  without  the  previous  permission  of  the  Federal  Executive,  and 
in  no  case  to  a  foreign  government. 

Article  VII. 

They  will  always  be  considered  as  Venezuelans  the  company  or  companies  that  may 
be  formed  for  the  working  of  what  is  the  object  of  the  present  contract.  Said  company 
or  companies  will  be  subjected  to  the  laws  and  jurisdiction  of  the  tribunals  of  Venezuela 
in  everything  referring  to  the  working  of  the  mines  here  contracted;  they  must  have 
their  legal  residence  in  the  country  and  maintain  a  representative  in  it,  even  if  they 
have  them  abroad;  having,  moreover,  to  constitute  themselves  in  Venezuela  in  accord- 
ance with  its  laws,  all  this  conforming  to  that  stipulated  in  articles  6  and  7  of  the  law 
of  mines  and  in  article  132  of  the  decree  regulating  it. 

Article  VIII. 

During  the  time  of  the  present  contract  the  National  Government  will  not  make  any 
concession  to  any  other  person  or  company  for  the  working  of  deposits  of  asphalt  in 
the  districts  of  Aiaracaibo  and  Bolivar  of  the  State  of  Zulia. 

Article  IX. 

In  all  that  which  may  not  be  expressly  stipulated  in  the  present  contract  the  dispo- 
sitions of  the  law  of  mines  and  the  regulating  decree  before  mentioned  will  govern. 

Article  X. 

In  conformity  with  article  128  of  the  said  decree  this  contract  is  considered  as  a 
special  mining  title,  and  consequently  will  not  have  to  be  submitted  to  the  considera- 
tion of  the  National  Congress. 

Article  XI. 

In  all  the  stipulations  established  in  the  present  contract  the  rights  of  third  parties 
remain  safe. 

Article  XII. 

The  doubts  and  controversies  of  whatever  nature  that  can  come  up  in  the  interpre- 
tation and  execution  of  this  contract  and  that  can  not  be  amicably  settled  by  the  con- 
tracting parties  will  be  decided  by  the  competent  tribunals  of  Venezuela  according 
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to  its  laws,  without  that  any  motive  or  any  cause  can  give  origin  to  international 
reclamations. 

Two  copies  are  made  of  one  same  tenor  and  one  effect  only,  in  Caracas,  on  the  28th 
day  of  February,  1907,  ninety-sixth  year  of  independence  and  forty-ninth  of  federa- 
tion. 

J.  M.  Herrera  Iriooyen. 

Antonio  Aranouren. 

United  States  of  Venezuela,  ministry  of  fomento,  direction  of  territorial  wealth, 
agriculture  and  live  stock,  Caracas,  28th  of  February,  1907.    96th  and  49th. 
Published  by  order  of  the  citizen  minister. 
The  director. 

J.  M.  Espindola. 


Mr.  Russell  to  Mr.  Root. 

No.  188.]  Caracas,  April  28, 1907. 

Sir:  Referring  to  your  unnumbered  instructions  of  February  28, 
1907  (no  file  number  to  refer  to),  in  regard  to  the  five  pending  cases 
in  which  American  citizens  are  claiming  redress  from  the  Grovern- 
ment  of  Venezuela,  I  have  the  honor  to  inclose  herewith  a  translation 
of  the  note  of  the  foreign  minister  in  answer  to  my  communication 
transmitting  a  copy  of  your  instructions  to  me.  A  copy  and  trans- 
lation of  the  memorandum  of  the  President  is  also  inclosed. 

In  this  connection  I  have  to  inform  you  that  the  foreign  minister 
has  stated  to  me  that  the  Venezuelan  Government  is  still  disposed 
to  endeavor  to  come  to  some  amicable  arrangement  in  regard  to  the 
Critchfield  case,  and  will  consider  a  proposition  from  the  United 
States  and  Venezuela  Company  for  a  new  contract.  I  respectfully 
request  instructions  as  to  whether  I  am  now  authorized  to  submit 
for  the  consideration  of  this  Government  the  proposed  contract 
drawn  up  by  Mr.  R.  Floyd  Clarke,  attorney  for  the  United  States 
and  Venezuela  Company,  which  contract  was  handed  to  me  by  the 
Solicitor  for  the  Department  of  State  last  winter,  and  is  indorsed  on 
the  back  as  follows: 

Index  Bureau,  Department  of  State.     January  31,  1907.     1948/3 

In  submitting  the  proposal  for  a  new  contract  I  understand  it  is 
without  prejudice  to  the  interests  of  the  company  as  outlined  in  your 
letter  of  instructions  to  me. 

I  am,  etc.,  William  W.  Russell.    | 


Doctor  Paul  to  Mr.  Russell. 

[Translation.] 

No.  385.]  Ministry  of  Foreign  Affairs  of  the 

United  States  of  Venezuela, 

Caracas,  April  23,  1907. 
Sir:  In  answer  to  your  excellency's  note  of  the  30th  of  last  month, 
and  to  the  memorandum  which  accompanied  it,  I  am  instructed  by 
the  constitutional  President  of  the  Republic  to  send  to  your  excel- 
lency the  inclosed  memorandum,  whicn  your  excellency  will  please 
forward  to  your  Government. 

I  avail,  etc.  J.  de  J.  Paul. 
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[Translation.] 
MEMORANDUM. 

It  is  the  rule  of  the  Government  of  Venezuela,  in  matters  which  it  is  obliged  to 
treat  with  the  governments  of  other  countries,  to  confine  its  statements  only  to  prin- 
cipal points  thus  facilitating  clearness  and  concision. 

In  the  memorandum  presented  by  His  Excellencv  Mr.  \V.  W.  Russell,  which  accom- 
panied his  note  of  March  30  last,  there  will  be  found  five  points,  or,  rather,  five  cases, 
which  cover  the  questions  presented  in  the  aforesaid  memorandum.  They  are  as 
follows: 

No.  1 .  Claim  of  Mr.  Jaurett. 

No.  2.  Claim  of  the  Manoa  Company  (Limited),  Orinoco  Company  (Limited),  and 
Orinoco  Corporation. 

No.  3.  Claim  of  the  Orinoco  Steamship  Company. 

No.  4.  Claim  of  the  New  York  and  Bermudez  Company. 

No.  5.  Crichfield  claim. 

In  regard  to  the  first  point,  the  Government  of  Venezuela  observes  that  the  explana- 
tions requested  by  the  Government  of  the  United  States  were  duly  given  and  in  quite, 
and  explicit  note,  but  now  it  can  be  added  that  it  was  a  matter  of  publicity  and 
notoriety  the  pernicious  and  malevolent  conduct  of  the  foreigner  Jaurett  against  the 
country  which  had  afforded  him  hospitality  and  against  the  Government  which  had 
even  shown  him  favors. 

It  is  universally  known  that  Jaurett,  during  the  last  revolution  which  devastated 
Venezuela,  was  sending  by  cable  directly,  or  through  Curacao  or  Trinidad  and  in  any 
way  in  which  he  was  able,  entirely  false  and  alarming  news  for  the  purpose  of  pro- 
ducing a  sensation  in  the  press  of  the  United  States,  all  of  which  may  oe  reviewed  to 
prove  the  truth  of  this  assertion.  The  Government  of  the  United  States  found  the 
expulsion  of  Mr.  Jaurett  so  right  and  just,  in  view  of  his  bad  conduct,  that  at  that 
time  it  closed  the  affair  without  Mr.  Jaurett  taking  any  personal  action  against  the 
Government  of  Venezuela,  endeavoring  only  from  the  very  first  to  influence  diplo- 
matic action  against  the  Republic. 

In  regard  to  the  second,  third,  and  fourth  points  the  Government  of  the  United 
States  knows  very  well  that  the  questions  which  they  involve  are  questions  which 
have  already  been  adjudicated  ("  Cosajuzgada"),  and  that  the  revision  proposed  in  the 
memorandum  of  the  verdicts  of  the  Venezuelan-American  Mixed  Commission,  in  two 
of  those  questions,  even  though  said  verdicts  were  definitely  favorable  to  Venezuela 
by  reason  of  the  right  which  she  had  on  her  side,  there  would  be  no  reason  then  why 
all  the  rest  of  the  verdicts  of  the  mixed  commissions  against  Venezuela  should  not  be 
revised,  verdicts  claimed  by  her  in  several  cases  to  be  contrary  to  law 

The  Manoa  Company  (Limited),  according  to  a  declaration  of  the  Venezuelan- 
American  Mixed  Commission,  should  have  recognized,  in  the  matter  of  the  resolution  of 
its  contract  with  the  Government  of  Venezuela,  the  sentence  which  the  tribunals  of 
the  Republic  should  render  in  that  matter,  and  if  there  was  any  negotiation  to  be  car- 
ried on  in  that  suit,  it  should  have  been  done  by  the  representative  or  lawyer  of  said 
company  before  the  usual  and  competent  tribunals  having  cognizance  of  the  affair. 

The  claims  of  the  Orinoco  Steamship  Company  and  the  New  York  and  Bermudez 
Company  are  matters  which  have  been  adjudicated  and  closed  in  legal  form,  and  in 
accordance  with  the  procedure  required  in  each  case. 

In  regard  to  the  fifth  point  referred  to  in  the  memorandum  the  Government  of  the 
United  States  ought  to  know  also  that  the  Crichfield  contract  was  not  approved  by 
Congress,  which  approval  at  that  time  was  an  indispensable  constitutional  requisite 
for  the  validity  of  said  contract.  The  Government  of  Venezuela,  accuated  only  by  a 
desire  to  come  to  a  friendly  understanding  with  Mr.  Crichfield,  drew  up  a  new  contract, 
satisfactory  to  both  parties,  as  His  Excellency  Mr.  Russell  well  knows,  which  said 
new  contract  was  the  result  of  a  private  conference  with  the  representative  of  Crich- 
field, and  the  Government  of  Venezuela  has  not  been  able  to  understand  why  Mr. 
Crichfield  did  not  take  up  the  matter  again  instead  of  leaving  it  in  the  state  that  it  in 
now  in. 


The  Secretary  of  State  to  Minister  Russell. 

No.  87.]  Department  of  State, 

Washington,  May  10,  1907. 
Sir:  The  Department  is  advised  bv  counsel  for  the  United  States 
and  Venezuela  Company  that  on  February  20  last  there  was  trans- 
mitted to  President  Castro  by  mail  a  document  containing  wk\»ks^ 
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resolutions  adopted  by  the  board  of  directors  relating  to  the  com- 
pany's controversy  with  Venezuela.  The  Department  is  also  advised 
that  the  company  has  had  no  acknowledgment  from  the  Venezuelan 
authorities,  and  it  is  requested  that  the  Department  ascertain  whether 
or  not  the  papers  referred  to  have  been  received  by  the  Venezuelan 
authorities. 

You  may   accordingly   obtain   this   information   and   inform   the 
Department,  so  that  the  company's  anxiety  may  be  relieved. 
I  am,  etc. 

E.  Root. 


Attorney  for  the  United  States  and  Venezuela  Company  to  the  Secretary 

.of  State. 

New  York,  April  20,  1907. 

Dear  Sir:  I  have  the  pleasure  to  acknowledge  the  receipt  of  your 
kind  favor  of  the  11th  instant  and  to  thank  you  for  your  action  taken 
as  therein  stated  in  regard  to  the  recent  concession  granted  by  the 
United  States  of  Venezuela  to  Antonio  Aranguren. 

Referring  to  my  favor  to  you  of  the  23d  ultimo  in  this  same  matter, 
in  which  I  inclosed  duplicates,  signed  by  the  United  States  and  Ven- 
ezuelan Company,  of  the  notice  hitherto  sent  bv  it  to  President  Castro 
by  registered  mail  from  New  York,  and  on  which  no  receipt  has  yet 
been  received,  and  in  which  for  that  reason  I  requested  you  to  forward 
the  same  to  the  United  States  minister  at  Caracas  for  delivery  by  him 
to  the  Venezuelan  Government  in  order  that  the  diplomatic  record  of 
this  transaction  should  contain  the  proof  of  the  offer  of  rescission  we 
have  made  to  the  Venezuelan  Government  and  our  demand  upon 
them  for  damages  in  the  matter — proof  which  will  be  necessary  to 
sustain  our  claim  in  any  future  arbitration,  and  proof  very  import- 
ant to  us  on  account  of  the  fact  that  we  are  now  notifying  that  Gov- 
ernment that  we  refuse  any  longer  to  keep  the  property  in  repair  and 
that  it  is  now  at  their  risk  as  to  future  deterioration,  I  would  respect- 
fully request  to  know  what  action,  if  any,  has  been  taken  with  refer- 
ence to  this  request,  and  hope  that  our  petition  in  the  matter  will 
receive  your  due  consideration. 

Thanking  you  for  your  courtesy  in  the  premises, 
I  am,  etc., 

R.  Floyd  Clarke. 


Attorney  for  the  United  States  and  Venezuela  Company  to  the  Secretary 

of  State. 

March  23,  1907. 

Dear  Sir:  In  the  matter  of  the  claim  of  the  United  States  and 

Venezuela  Company  against   the  United  States  of  Venezuela,   the 

United  States  and  \  enezuela  Company,  on  the  20th  day  of  February, 

1907,  caused  to  be  sent,  by  registered  mail  from  New  York,  to  the 

Hon.  Cipriano  Castro,  President  of  Venezuela,  a  notice  of  election 

to  rescind  the  contract,  bearing  date  the  4th  day  of  February,  1907, 

and  tendering  back  the  property  and  demanding  damages,  of  which 

the  inclosed  is  a  duplicate  om\\\a\,  lo^\\v^c  >x\th. «.  translation  of  the 

same  into  English,  of  w\\ic\\  Uve  Vnc\aafe&\a  *.  tat\K\c*Xfe. 
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As  yet  we  have  received  no  answering  receipt  through  the  post- 
oilice  of  the  receipt  by  the  Venezuelan  Government  of  these  impor- 
tant documents. 

Under  the  circumstances,  I  forward  to  you  two  duplicates  of  the 
original  letter,  with  two  translations  of  the  same  into  Spanish, 
requesting  you  to  forward  said  duplicates  and  Spanish  translations 
to  the  American  minister  in  Venezuela,  and  to  request  him  to  deliver 
one  of  each  of  said  duplicates  to  the  Venezuelan  Government,  along 
with  the  inclosed  letter  from  the  United  States  and  Venezuela  Com- 
pany, bearing  date  the  22d  day  of  March,  1907,  to  the  Hon.  Cipriano 
Castro,  explaining  the  sending  of  this  notice  in  this  manner,  and  that 
you  then  request  the  honorable  minister  to  kindly  put  us  in  posses- 
sion of  proof,  by  ailidavit  or  otherwise,  attached  to  the  second  dupli- 
cate of  each  of  said  documents,  that  these  documents  have  been  actu- 
ally delivered  to  the  Government  of  Venezuela. 

You  will  note  that  the  documents  now  sent,  with  the  exception  of 
the  duplicate  letter  of  March  22,  1907,  are  the  same  as  those  of  which 
copies  were  sent  to  the  Hon.  James  B.  Scott,  Solicitor,  United  States 
State  Department,  in  my  letter  of  February  19,  1907. 

By  so  doing  you  will  very  greatly  oblige,  etc., 

R.  Floyd  Clarke. 


Minister  Russell  to  the  Secretary  of  State. 

No.  201.]  American  Legation, 

Caracas,  May  26,  1907. 
Sir:  In  connection  with  the  pending  case  of  the  Orinoco  Corpora- 
tion against  the  Government  of  Venezuela,  I  have  the  honor  to 
inclose  herewith  a  translation  of  a  verdict  of  the  federal  and  cassation 
court  in  the  suit  brought  by  the  Venezuelan  Government  against  the 
Manoa  Company  (Limited)  and  the  Orinoco  Company  (Limited)  for 
a  rescission  of  the  Fitzgerald  concession. 
I  am,  etc., 

William  W.  Russell. 


[Gaceta  Oflcial  No.  10083.    May  22,  1907.] 
FEDERAL   COURT  AND   OP  CASSATION. 

The  United  States  of  Venezuela.     In  their  name.    The  federal  court  and  of  cassa- 
tion, in  federal  hall. 

Heard  with  the  written  brief  of  the  attorney  of  the  defendant  companies.  In  the 
suit  brought  by  the  nation  against  the  Manoa  and  Orinoco  Company  (Limited),  de- 
manding that  they  shall  agree  to  the  resolution  of  the  Fitzgerald  contract,  the  trial 
judge  under  date  of  April  1  last  admitted  the  proofs  submitted  by  the  attorney  of  the 
defendant  companies,  fixed  the  extra  transit  time  for  substantiating  the  evidence 
which  is  to  be  taken  in  New  York,  El  Paso,  State  of  Texas,  United  States  of  America, 
Greenwood,  British  Columbia,  Faribault,  State  of  Minnesota,  and  Worcester,  State  of 
Massachusetts,  of  the  United  States  of  America,  and  England,  and  disposed  that  the 
actor  should  determine  one  by  one  the  documents  referred  to  in  chapter  2  of  the  state- 
ment of  evidence,  this  not  having  been  done  in  the  aforesaid  statement. 

Founding  himself  upon  the  reasons  stated  in  the  motion  made  on  the  3d  day  of  this 
same  month  the  attorney  of  the  aforesaid  companies  asked  for  the  revocation  by  con- 
trary imperium,  of  the  said  determination,  and  the  trial  judge,  as  per  record  of  same 
date,  maintained  same  in  all  its  parts.     Against  this  decision  ^Xv^  ^XXssrekR^  <&*&*&  ^[x 
fendant  companies  interposed  an  appeal,  and  it.  \b  \sy  n\t\m^  \XietwA.  ^aaX  ^a.  isrsr»> 
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has  been  submitted  to  this  court,  which  after  having  made  a  study  of  the  acts,  enters 
upon  sentence  and  observes: 

First.  That  the  extraordinary  transit  term  fixed  by  the  trial  judge,  for  the  substan- 
tiation of  the  evidence  submitted  by  the  attorney  of  defendant  companies  is  in  accord 
with  the  spirit  of  the  dispositions  contained  in  articles  293  and  26  of  the  <ode  of  Civil 
Procedure  and  of  the  jurisprudence  established  in  analogous  cases  by  this  same  court. 
Second.  That  the  parties  must  determine  with  precision  the  proofs  which  they  wish 
to  make  valid  in  the  suit,  for  without  this,  judicial  debate  would  be  made  impossible. 
Third.  That  the  documents  to  which  the  attorney  of  the  defendant  companies 
refers  in  chapter  2  of  his  statement  of  proofs  are  not  determined,  because  the  peti- 
tioner does  not  express  the  dates  thereof,  nor  the  subject-matter  which  they  contain, 
nor  does  the  designation  of  the  bureaus  in  which  it  is  said  they  are  to  be  found  con- 
tribute to  their  determination. 

For  these  reasons,  administering  justice  by  authority  of  the  law,  the  appealed  ac- 
tion is  confirmed  in  all  its  parts.  Given,  signed,  and  sealed  in  the  federal  court  and  of 
cassation,  in  the  federal  capitol,  in  the  hall  of  audiences  in  Caracas,  on  the  15th  day 
of  the  month  of  May,  1907.  Ninety-sixth  of  the  independence,  forty-ninth  of  the 
federation. 
The  vice-president, 

Pedro  M.  Brito  Gonzales. 
The  relator, 

E.  Enrique  Tejera. 
The  chancellor, 

J.  Abu6x  Vivas. 
Judges  and  associate  judges: 

Alejandro  Urban eja, 
P.  Hermoso  Telleria, 
Rmilio  H.  Velutini. 
The  secretary, 

M.    IZAOUIRRE   Valeri. 
A  true  copy. 

M.  Izagi'irre  Valeri. 


Minister  Russell  to  the  Secretary  of  State. 

American  Legation, 
Caracas,  June  12,  1907. 
'    Sir:   Referring  to  your  No.   87  of   May  10   (File  Xo.    1948/12), 
in  regard  to  a  letter  sent  to  President  Castro  by  the  United  States 
and  Venezuela  Company  in  February  last,  I  have  the  honor  to  state 
that  the  secretary-general  to  the  President  reports  to  the  minister  for 
foreign  affairs  that  the.  letter  in  question  can  not  be  found. 
I  am,  etc., 

William  W.  Russell. 


Mr.  Hoot  to  Mr.  Russell. 

No.  90.]  Department  of  State, 

Washington,  June  21,  1907. 

Sir:  I  have  to  acknowledge  the  receipt  of  your  No.  188  of  April 
28  last,  inclosing  a  note  and  a  memorandum  from  the  Venezuelan 
Government  in  regard  to  the  five  pending  cases  in  which  American 
citizens  claim  redress  from  the  Venezuelan  Government. 

The  Department  regrets  to  find  in  the  position  assumed  by  Ven- 
ezuela a  complete  absence  of  anything  responsive  to  the  propositions 
contained  in  its  instruction  to  you  of  February  23  last,  looking  to  an 
amicable  adjustment  of  these  controversies  bv  means  of  interna- 
tional arbitration.     That  instruction,  prepared  only  after  a  most 
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exhaustive  examination  into  the  merits  of  each  of  the  controversies 
in  question,  directed  you  to  bring  these  cases  again  to  the  attention  of 
the  Venezuelan  Government,  and  to  urge  upon  that  Government  the 
reasons  existing  in  each  case  for  favorable  action,  and  to  insist  that 
each  and  every  demand  therein  set  forth  should  receive  consideration. 
The  answer  the  Venezuelan  Government  makes  to  these  demands 
practically  refuses  consideration.  It  is  practically  confined  to  a 
simple  denial  of  the  correctness  of  the  attitude  of  this  Government. 
The  curt  and  contemptuous  way  in  which  it  ignores  or  dismisses  the 
serious  and  respectful  representations  of  the  United  States  produces 
a  painful  impression  of  indifference  and  disrespect.  With  the 
patience,  however,  which  has  characterized  the  actions  of  the  Gov- 
ernment of  the  United  States  in  the  past  in  all  its  relations  to  Venezu- 
ela, the  Department  again  instructs  you  to  reiterate  the  views 
expressed  in  the  instruction  of  February  23  last  and  to  make  the 
following  brief  reply  to  each  of  the  points  raised  by  the  memorandum 
of  Venezuela. 

THE    CLAIM    OF   A.    F.    JAURETT. 

The  answer  of  the  Venezuelan  minister  of  foreign  affairs  qualifies 
in  general  and  unfavorable  terms  the  conduct  of  Mr.  Jaurett,  but 
without  bringing  forward  any  specific  facts  which  the  Department 
had  not  already  most  carefully  investigated  and  considered,  with  the 
result  that  no  justification  appears  to  exist  in  point  of  law  or  fact 
for  his  expulsion.  It  should  hardly  be  necessary  to  say  that  the 
mere  characterization  of  Mr.  Jaurett' s  conduct  as  bad,  unsupported 
by  facts  specific  and  sufficient  in  point  of  law,  does  not  satisfactorily 
meet  the  issues  presented. 

The  Venezuelan  Government's  attention  was  called  to  the  unnec- 
essarily harsh  manner  and  method  of  Mr.  Jaurett's  expulsion,  in- 
volving the  double  grievance  of  personal  humiliation  and  pecuniary 
loss.  Moreover,  attention  was  called  to  the  fact  that  the  summary 
and  ignominious  expulsion  of  Mr.  Jaurett  was  in  contravention  of 
the  fundamental  law  of  Venezuela.  As  to  these  points  no  explana- 
tion or  justification  is  offered. 

The  answer  finally  rests  on  a  mistaken  assumption  of  fact  that 
"the  Government  or  the  United  States  found  the  expulsion  of  Mr. 
Jaurett  so  right  and  just,  in  view  of  his  bad  conduct,  that  at  the 
time  it  closed  the  affair."  From  this  assumption  the  United  States 
Government  is  constrained  to  vigorously  dissent. 

There  is  an  absence  of  any  serious  attempt  on  the  part  of  the 
minister  of  foreign  affairs  to  meet  the  arguments  and  authorities 
abundantly  adduced  in  support  of  this  claim.  On  the  other  hand, 
there  is  an  assumption,  at  once  erroneous  and  gratuitous,  that  the 
Government  of  the  United  States  found  the  expulsion  of  Jaurett 
right  and  just  and  had  abandoned  the  case.  Both  that  which  is  said 
and  that  which  is  omitted  in  the  Venezuelan  reply  seem  clearly  to 
indicate  that  the  Government  of  Venezuela  is  without  an  adequate 
answer  to  the  merits  of  the  case  and  to  afford  additional  proof  of  the 
justice  of  the  claim. 

36568— S.  Doc.  413,  60-1 38 
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THE  QUESTION  OF  OPENING  AWARDS. 

The  Government  of  Venezuela  interposes  the  general  objection  to  a 
consideration  of  the  cases  of  the  Manoa  Corporation  ana  its  prede- 
cessors and  the  Orinoco  Steamship  Company,  that  these  cases  were 
passed  upon  by  the  American- Venezuelan  Mixed  Commission.  The 
Venezuelan  memorandum  asserts  that  if  these  cases  are  to  be  exam- 
ined, there  is  "no  reason  then  why  all  the  rest  of  the  verdicts  of  the 
mixed  commissions  against  Venezuela  should  not  be  revised ;  verdicts 
claimed  by  her  in  several  cases  to  be  contrary  to  law."  To  answer 
this  objection  it  is  only  necessary  to  refer  once  more  to  the  well-known 
fact  suggested  in  the  last  clause  of  the  Venezuelan  answer  just  quoted, 
that  the  Venezuelan  Government  recogniz^  that  there  are  certain 
well-defined  grounds  for  impeaching  and  setting  aside  the  decisions  of 
arbitral  tribunals,  and  that  such  action  in  these  specific  and  excep- 
tional cases  in  no  way  conflicts  with  the  general  obligation  to  maintain 
and  perform  such  awards. 

The  Venezuelan  minister  of  foreign  affairs  remarked  in  his  report  to 
the  National  Congress  in  1904,  referring  to  the  awards  of  the  mixed 
commissions  of  1903: 

The  fact  that  Venezuela  subscribed  to  the  agreements  to  which  I  have  referred,  and 
that  by  virtue  of  said  agreements  the  mixed  commissions  entered  upon  an  examination 
of  the  claims  of  foreign  subjects,  did  not  impose  upon  the  Government  the  duty  of 
indiscriminately  accepting  the  sentences  they  might  render.  *  *  *  The  character 
of  a  final  decision  can  not  always  be  conceded  to  arbitral  decisions  merely  became 
they  proceed  from  the  persons  appointed  to  constitute  an  arbitration  commission. 

The  cause  of  arbitration  would  suffer  severe  injury  if  the  principle  should  come  to  be 
accepted  that  all  arbitral  decisions  must  be  carried  out,  whatever  they  may  be.  Pub- 
licists have  already  declared  unanimously  in  favor  of  the  right  that  governments  have 
to  seek  the  invalidation  of  certain  sentences,  and  well  known  are  the  causes  that  in 
their  opinion  may  lead  to  that  recourse. 

Accordingly,  Venezuela  has  contested  the  award  of  the  Belgian- 
Venezuelan  Mixed  Commission  in  the  case  of  the  General  Company 
of  the  Caracas  Water  Works  and  the  award  of  the  Venezuelan-Mexican 
Commission  in  the  case  of  the  claim  of  Messrs.  Martinez  del  Rio  Her- 
manos.  Under  these  circumstances  it  would  not  appear  that  the 
contention  of  this  Government  that  certain  awards  of  the  American- 
Venezuelan  Commission  should  be  reexamined,  for  definite  and  spe- 
cific reasons,  threatens  the  integrity  or  finality  of  the  awards  of  the 
mixed  commissions  in  general. 

THE   CASE   OF   THE   ORINOCO   CORPORATION  ET   AL. 

This  Government  can  not  regard  the  Venezuelan  answer  to  our 
proposition  to  arbitrate  the  claims  of  the  Orinoco  Corporation  and 
its  predecessors,  the  Manoa  Company  (Limited)  and  the  (Jrinoco  Com- 
pany (limited),  as  satisfactory  or  sufficient.  Many  of  the  claims  of 
the  Orinoco  Corporation  had  their  origin  in  1906,  long  subsequent  to 
the  American- Venezuelan  Claims  Commission  of  1903,  and  none  of 
them  were  presented  to  that  or  to  any  other  tribunal  for  adjudication. 

The  action  of  the  umpire  of  the  American- Venezuelan  Claims 
Commission  in  dismissing  certain  claims  of  the  Manoa  Company  and 
the  Orinoco  Company  which  were  presented  to  the  commission  can 
not  be  accepted  as  final,  since  the  umpire,  in  looking  to  the  language 
of  the  Fitzgerald  contract  rather  than  to  the  plain  text  of  the  pro- 
tocol for  a  definition  of  the  authority  of  the  commission  to  examine 
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and  adjudicate  the  claims  presented  to  it,  decided  that  the  clause  of 
the  contract  providing  that  any  controversies  growing  out  of  the 
contract  should  be  submitted  to  the  local  courts  prevented  the 
commission  from  passing  on  the  merits  of  the  case. 

It  should  be  added  in  passing  that  in  his  purely  obiter  discussion 
of  the  status  of  the  Fitzgerald  contract  the  umpire  overlooked  the 
fact  that  some  of  the  claims  of  the  Manoa  Company  and  all  of  the 
claims  of  the  Orinoco  Company  which  were  presented  to  the  com- 
mission arose  subsequently  to  the  promulgation  of  the  executive 
resolution  of  June  18,  1895,  which  reinstated  the  Manoa  Company 
in  all  of  its  rights  under  the  Fitzgerald  contract,  and,  therefore, 
they  could  not  have  been  invalidated  by  the  failure  of  the  Manoa 
Company  in  1884-85-86  to  perform  that  contract,  if  such  failure 
there  had  been,  as  the  umpire  supposed. 

Such  a  decision,  disregarding  alike  the  terms  of  the  protocol  which 
gave  rise  to  the  commission  and  defined  its  jurisdiction,  and  the  plain 
principles  of  justice  and  equity  which  should  have  guided  its  judg- 
ment even  had  there  been  no  express  provision  to  that  effect,  can  not 
be  regarded  as  a  final  or  satisfactory  disposition  of  these  claims. 

THE   ORINOCO   STEAMSHIP   COMPANY. 

That  the  Government  of  Venezuela  recognizes  that  the  awards  of 
arbitral  commissions  are  not  necessarily  binding  upon  the  parties,  has 
already  been  remarked.  That  the  decision  in  the  case  of  the  Orinoco 
Steamship  Company  falls  within  the  well-defined  limits  of  the  prin- 
ciples which  justify  a  government  in  refusing  to  be  bound  by  such  a 
decision,  has  been  pointed  out  in  detail  in  the  instruction  of  February 
23,  1907,  to  the  United  States  minister,  which  has  been  presented  to 
the  Government  of  Venezuela. 

It  has  been  shown  that  the  decision  of  the  umpire  of  the  American- 
Venezuelan  Commission  of  1903,  in  this  case,  rested  on  such  serious 
errors  of  law  and  fact,  and  manifested  such  a  complete  disregard  as 
well  of  the  terms  of  the  protocol  as  of  those  principles  of  justice  and 
equity  common  not  only  to  international  law,  but  to  the  law  of  all 
civilized  States,  that  tne  United  States  could  not  be  expected  to 
regard  the  decision  as  a  finality.  This  well-considered  and  well-sup- 
ported opinion  has  not  been  changed  by  the  simple  statement  of  the 
Government  of  Venezuela  that  the  questions  involved  in  this  case 
"have  already  been  adjudicated." 

THE  NEW  YORK  AND  BERMUDEZ  COMPANY. 

The  Venezuelan  note  says  that  the  claims  of  the  Orinoco  Steamship 
Company  and  the  New  York  and  Bermudez  Company  are  "matters 
whicn  have  been  adjudicated  and  closed  in  legal  form,  and  in  accord- 
ance with  the  legal  procedure  required  in  each  case." 

Formerly  when  representations  were  made  to  the  Venezuelan  Gov- 
ernment concerning  the  seizure  of  the  property  of  the  New  York  and 
Bermudez  Company  that  Government  answered  that  it  could  not 
discuss  the  allegations  made  as  to  the  irregular  and  arbitrary  char- 
acter of  the  seizure  because  the  case  was  pending  before  the  courts. 
But  now,  after  the  lapse  of  nearly  three  years,  the  ground  is  taken 
that  the  matter  is  not  one  to  be  discussed  because  it  nas  been  "adju- 
dicated and  closed  in  legal  form."     As  the  result  of  this  second  posi- 
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tion  the  Venezuelan  Government  in  effect  declines  to  enter  into  any 
discussion  of  the  subject  at  all.  The  proofs  submitted  by  this  Gov- 
ernment of  denial  of  justice,  and  its  representations  that  the  claim- 
ant's property  rights  have  been  taken  away  arbitrarily  and  in  gross 
violation  of  Venezuelan  law,  have  been  passed  over  in  utter  silence. 

It  is,  moreover,  necessary-  to  point  out  that  the  assertion  that  the 
case  has  been  *' adjudicated  and  closed  in  legal  form"  involves  a 
strange  misconstruction  of  the  legal  situation.  Except  for  the 
decision  of  the  federal  and  cassation  court,  rendered  on  August  7, 
1905,  declaring  the  Hamilton  concession  to  be  annulled,  the  com- 
pany's legal  rights,  embracing  its  land  and  mining  titles,  stand  judi- 
cially unassailed,  save  in  so  far  as  they  were  arbitrarily  disregarded 
and  violated  in  the  ex  parte  order  of  sequestration  under  which  the 
company's  property  was  seized.  It  is  also  necessary  to  point  out 
that  even  tne  proceeding  for  the  annulment  of  the  Hamilton  con- 
cession has  not  been  terminated,  since  no  disposition  has  been  made 
of  the  report  of  the  appraisers  appointed  by  the  federal  and  cassation 
court  to  assess  damages  against  the  company  in  that  suit.  Although 
this  report  was  filed  on  November  24,  1905,  it  still  remains  unacted 
upon. 

In  its  instruction  of  February  23  last  the  Department  set  out  the 
claim  of  the  New  York  and  Bermudez  Company  in  sufficient  detail 
to  acquaint  the  Venezuelan  Government  with  the  specific  wrongs 
complained  of,  for  which  a  remedy  was  courteously  asked.  This 
Government  then  made  earnest  protest  against  the  continuance  in 
the  case  of  this  perversion  of  judicial  process.  In  reply  thereto  no 
remedial  action  is  promised,  or  is  there  even  a  recognition  that  the 
facts  stated  by  this  Government  call  for  inquiry.  Such  a  state  of 
affairs  constitutes  a  plain  denial  of  justice  and  should  not  be  permitted 
to  exist. 

CLAIM   OF   THE    UNITED   STATES   AND   VENEZUELA    COMPANY. 

In  regard  to  the  case  of  the  United  States  and  Venezuela  Company, 
ordinarily  known  as  the  Crichfield  case,  the  Venezuelan  memorandum 
asserts  that  the  Crichfield  concession  was  not  approved  by  the 
National  Congress.  This  Government  once  more  calls  attention  to 
the  general  resolution  of  the  Venezuelan  Congress,  passed  on  the  25th 
of  February,  1902,  approving  all  the  acts  executed  by  the  Citizen 
General  Cipriano  Castro  "  during  the  period  in  which  he  nas  exercised 
the  provisional  presidency  of  the  Republic.";   - 

Inasmuch  as  the  Crichfield  concession  was  granted  by  General 
Castro  during  his  provisional  presidency,  it  would  seem  to  have  been 
approved  and  validated  by  the  above  resolution  in  case  such  ap- 
proval by  the  legislative  department  is  required  by  the  constitution  of 
Venezuela.  This  resolution  was  called  to  the  attention  of  the  Venezu- 
elan Government  in  the  Departments  instruction  of  February  23. 
The  answer  of  the  Venezuelan  Government,  however,  is  silent  upon 
this  point. 

In  regard  to  the  statement  in  the  Venezuelan  reply  that  the  Gov- 
ernment of  Venezuela  has,  through  private  conference,  come  to  a 
friendly  understanding  with  Mr.  Crichfield,  and  is  not  able  to  under- 
stand why  Mr.  Crichfield  does  not  "  take  up  the  matter  again  instead 
of  leaving  it  in  the  state  it  is  now  in,"  this  Government  is  constrained 
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to  reply  that  it  does  not  understand  that  any  arrangement  has  been 
reached  which  is  satisfactory  to  the  United  States  and  Venezuela 
Company.  On  the  contrary,  it  understands  that  having  failed  to 
reach  a  private  settlement  with  the  Government  of  Venezuela  that 
company  has  notified  the  Government  of  Venezuela  of  its  election  to 
regard  the  action  of  that  Government  as  amounting  to  a  repudia- 
tion of  the  Crichiield  contract,  and  that  the  company  has  therefore 
elected  to  rescind  the  said  contract,  and  to  claim  from  the  Govern- 
ment of  Venezuela  all  damages  suffered  by  the  company  by  reason  of 
said  repudiation,  always  providing  that  such  election  to  rescind  will 
become  inoperative  if  the  Government  of  Venezuela  should  elect  to 
affirm  and  to  comply  with  the  terms  of  the  original  Crichfield  con- 
cession. 

Under  these  circumstances  the  Government  of  the  United  States  is 
constrained  to  believe  that  the  Crichfield  concession  was  a  valid  and 
subsisting  contract,  duly  ratified  and  binding  upon  the  Government 
of  Venezuela.  1  hat  this  contract  has  been  improperly  violated  and 
repudiated  by  the  Government  of  Venezuela,  and  that  the  United 
States  and  Venezuela  Company,  not  having  been  able  to  agree  upon 
any  terms  of  settlement  witfi.  the  Government  of  Venezuela,  nas 
elected  to  regard  the  acts  of  that  Government  as  a  repudiation  of  the 
contract  and  to  rescind  the  contract  and  claim  damages  for  such 
repudiation  unless  the  Government  of  Venezuela  consents  to  acknowl- 
edge the  validity  of  the  original  Crichfield  concession  and  to  comply 
with  its  terms. 

This  Government  therefore  instructs  you  to  bring  this  case  once 
more  to  the  attention  of  the  Venezuelan  Government  and  to  urge  its 
immediate  and  careful  consideration. 

As  to  each  and  every  one  of  the  aforesaid  cases,  in  case  you  shall  not 
receive  a  prompt  and  favorable  reply  from  the  Government  of  Vene- 
zuela, you  will  expressly  and  formally  propose  to  the  Government  of 
Venezuela  that  the  claims  against  that  government  in  respect  thereof 
be  submitted  to  arbitration  before  the  permanent  court  of  arbitration 
at  The  Hague,  or,  if  Venezuela  shall  prefer,  before  a  tribunal  of  three 
jurists  not  members  of  The  Hague  tribunal,  to  be  selected  in  the  usual 
manner. 

I  am,  etc.,  Elihu  Root. 


Minister  Russell  to  the  Secretary  of  State. 

No.  215.]  American  Legation, 

Caracas,  July  20,  1907. 

Sir:  I  have  the  honor  to  inform  you  that  the  suit  of  the  Venezuelan 
Government  against  the  New  York  and  Bermudez  Company  for 
participation  in  the  Matos  revolution  has  been  going  on  in  the  court 
of  first  instance  here  for  the  last  ten  days.  Yesterday  the  attorney- 
general  rested  the  case  for  the  Government,  and  on  Monday  next  the 
attorney  for  the  Bermudez  Company  will  commence  his  argument, 
and  it  is  probable  that  a  verdict  will  be  rendered  in  the  course  of  ten 
days  or  two  weeks. 

An  interesting  feature  of  this  case  is  that  the  judge  before  whom  the 
case  is  being  tried  was  a  prominent  Matos  revolutionist,  pardoned 
afterwards  by  General  Castro. 

I  have,  etc.,  ,  William  W.  Russell. 
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Mr.  Russell  to  Mr.  Root. 

[Telegram.] 

Willemstad,  July  27, 1907. 

(Received  1.55jp.  m.) 
Venezuelan  Government  answered  to-day  my  note  sent  in  com- 
pliance with  your  instructions  of  June  21  and  says:  "In  the  first 
place,  the  Government  of  Venezuela  reiterates  its  position  as  stated 
in  the  memorandum  which  was  addressed  to  you  in  answer  to  the  one 
which  you  sent  to  this  ministry  on  the  30th  of  March  last,  and  pro- 
ceeds now  in  order  to  more  clearly  show  the  right  and  justice  orbits 
position  to  make  point  by  point  various  observations  wnich  it  deems 

E'lent."  Then  follow  ten  pages  of  the  official  statements  ampli- 
justice  and  right  assumed  by  Venezuela  in  its  position  in  memo- 
lm  forwarded  in  my  No.  188,  of  April  28.  Shall  I  present 
formal  proposition  for  arbitration  as  per  instructions  in  your  No.  90. 
of  June  21,  or  do  you  wish  me  to  wait  until  you  see  note  which  will 
leave  here  August  5? 

Russell. 


The  Acting  Secretary  of  State  to  Minister  RusseU. 

No.  94.]  Washington,  August  1,  1907. 

Sir:  Referring  to  Department's  No.  87,  of  May  10,  and  your  un- 
numbered dispatch  of  June  12  last,  in  regard  to  a  letter  sent  by  the 
United  States  and  Venezuela  Company  to  President  Castro  in  Feb- 
ruary last,  which  letter  the  minister  for  foreign  affairs  reports  can  not 
be  found,  I  inclose  for  your  information  copy  of  a  letter  from  Mr.  R. 
Floyd  Clarke  to  this  Department,  dated  March  23  last  (but  omit  its 
inclosure),  also  a  copy  of  Department's  letter  to  Mr.  Clarke  of  July  12 
last  and  of  his  reply  of  July  26  last.  I  also  forward  in  duplicate,  with 
duplicate  Spanisn  translations,  the  letters  in  English  addressed  by 
the  United  States  and  Venezuela  Company  to  President  Castro  on 
February  4,  1907,  and  Juiy  27,  1907. 

The  Department  will  be  pleased  to  have  you  transmit  in  an  informal 
note  to  the  Venezuelan  minister  of  foreign  affairs  the  originals, 
English  and  Spanish,  of  these  letters  of  February  4  and  July  27, 
explaining  that  they  are  transmitted  in  this  way,  in  view  of  your  dis- 
patch of  June  12,  above  referred  to,  which  states  that  the  documents 
Previously  forwarded  bv  the  United  States  and  Venezuela  Company 
y  registered  mail  to  the  Government  of  Venezuela  can  not  now  be 
found. 

It  is  desired  that  you  shall  report  your  action  to  this  Department, 
furnishing  a  copy  of  your  note  ol  transmittal  and  returning  the  dupli- 
cates, English  and  Spanish,  of  the  documents  transmitted. 

Your  note  should  state  particularly  the  various  papers  transmitted 
to  the  Venezuelan  foreign  office. 

I  am,  etc.,  Alvey  A.  Adee. 


[Inclosure.] 

Attorney  for  United  States  and  Venezuela  Company  to  the  Acting  Secretary  of  State. 

New  York,  July  26,  1907. 
Dear  Sir:  Referring  to  your  esteemed  favor  of  July  12,  1907,  and  my  answer  ol 
July  22,  1907,  I  take  pleasure  in  inc\oBVn%  to  -yovi  YisrewVth.  two  originals  of  letter  in 
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English  from  the  United  States  and  Venezuela  Company  to  General  Cipriano  Castro, 
dated  July  27,  1907.  together  with  two  copies  of  translation  of  the  same  into  Spanish. 

This  letter  brings  the  offer  and  tender  made  by  the  company  to  the  Venezuelan 
Government  under  their  letter  of  February  4, 1907,  which  is  now  in  your  hands,  down 
to  date. 

We  would  be  very  much  pleased  if  the  State  Department  would  have  the  kindness 
to  transmit  in  the  Department's  mail  pouch  to  Minister  Russell  the  following  docu- 
ments inclosed  in  my  letter  to  the  State  Department  of  March  23, 1907,  namely,  (1)  two 
duplicates  of  the  original  letter  of  February  4,  1907;  (2)  two  translations  of  the  same 
from  English  into  Spanish;  also  (3)  two  duplicates  of  the  supplemental  letter  of  July 
27,  1907;  (4)  two  translations  of  the  same  from  English  into  Spanish,  contained  in  this 
letter,  and  would  request  that  one  each  of  the  duplicate  English  originals  of  the  letters 
of  February  4,  1907,  and  July  27,  1907,  and  one  each  of  said  translations  of  said  respec- 
tive letters  from  English  into  Spanish  should  be  delivered  to  the  Venezuelan  Govern- 
ment, together  with  the  letter  from  the  United  States  and  Venezuela  Company, 
bearing  date  the  22d  day  of  March,  1907,  inclosed  in  my  letter  to  the  State  Department 
of  March  23,  1907,  explaining  the  sending  of  this  notice  in  this  manner. 

Kindly  also  request  the  honorable  minister  to  put  us  in  possession  of  some  proof, 
by  affidavit  or  otherwise,  attached  to  the  second  duplicate  of  each  of  these  documents, 
with  translations  attached,  that  these  documents  nave  been  delivered  at  some  date 
to  the  Government  of  Venezuela. 

By  so  doing  you  will  very  greatly  oblige,  etc., 

R.  Floyd  Clarke. 


Mr.  Russell  to  Mr.  Root. 

No.  218.]  American  Legation, 

Caracas j  August  4{  1907. 

Sir:  In  accordance  with  your  instructions  No.  90,  of  June  21,  1907, 
received  here  July  7,  I  have  the  honor  to  state  that  on  July  9  I 
addressed  a  note  to  the  Venezuelan  Government  in  regard  to  the  five 
pending  cases  in  which  American  citizens  claim  redress,  a  copy  of 
which  is  herewith  inclosed  (inclosure  No.  1). 

On  July  24  I  received  an  answer  to  my  note,  a  copy  of  the  Spanish 
text  of  which  is  herewith  inclosed  with  translation  (inclosures  2  and  3). 

Although  I  considered  this  answer  as  unsatisfactory,  yet  there  were 
some  new  statements  in  it  that  I  thought  the  Department  might  want 
to  see,  and  I  cabled  to  you  on  July  25,  before  making  the  formal 
proposition  for  arbitration  at  The  Ha^ue. 

Touching  the  Crichfield  case,  the  ministry  for  foreign  affairs  makes 
the  statement  that  in  an  interview  with  the  President  I  had  agreed 
to  "what  was  considered  a  satisfactory  agreement."  This  is  a  mis- 
statement. I  had  a  conference  with  the  President  and  the  minister 
of  foment o  was  present.  At  this  conference  there  was  shown  me  a 
copy  of  a  proposed  new  contract  which  the  President  had  ordered  to 
be  forwarded  to  the  United  States  and  Venezuela  Company,  and 
which  he  (the  President)  said  he  thought  was  entirely  satisfactory,  as 
he  had  granted  all  and  even  more  than  the  company  asked.  I  cabled 
this  interview  on  March  6,  1906,  requesting  information  for  the  Pres- 
ident as  to  the  attitude  of  the  Crichfield  people  in  regard  to  the  pro- 
posed new  contract,  and  on  March  15  the  Department  replied:  "We 
nave  been  informed  by  the  Crichfield  Company  that  Venezuelan 
proposition  has  not  been  accepted." 

The  statement  as  to  Mr.  Jaurett  being  private  secretary  to  Mr. 
Bowen  may  have  arisen  from  the  fact  that  during  the  "Lidertadora" 
revolution  Mr.  Bowen  gave  Mr.  Jaurett  a  "safe  conduct"  as  his  pri- 
vate secretary  for  the  purpose  of  obtaining  information  from  the 
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interior  as  to  the  progress  of  the  revolution.  With  this  "safe  con- 
duct* '  Mr.  Jaurett  accompanied  me  to  Guanta  and  Barcelona  on  the 
U.  S.  cruiser  Cincinnati. 

I  am,  etc.,  William  W.  Russell. 


[Inclosure.] 

Mr.  Russell  to  Mr.  Churion. 

Legation  op  the  United  States, 

Caracas,  July  9,  1907. 
Sir:  Referring  to  my  communication  of  March  30, 1907,  in  which,  in  accordance  with 
instructions,  I  brought  to  the  attention  of  the  Venezuelan  Government  the  five  pending 
cases  in  which  American  citizens  claim  redress,  and  asked  for  a  serious  and  immediate 
consideration  of  those  cases  as  presented  in  a  copy  of  instructions  to  me,  which  I 
inclosed  with  my  note,  I  have  to  say  that  my  Government  regrets  to  find  in  the  position 
assumed  by  Venezuela,  in  its  memorandum  in  reply,  a  complete  absence  of  anything 
responsive  to  its  proposition  looking  to  an  amicable  adjustment  of  these  controversies 
by  means  of  international  arbitration. 

lb  The  answer  the  Venezuelan  Government  makes  practically  refuses  consideration  and 
is  practically  confined  to  a  simple  denial  of  the  correctness  of  the  attitude  of  the  Gov- 
ernment of  the  United  States. 

K  With  that  patience,  however,  which  has  characterized  the  actions  of  my  Government 
in  the  past  in  all  of  its  relations  to  Venezuela,  I  am  again  instructed  to  reiterate  the 
views  expressed  in  the  copy  of  the  instructions  which  accompanied  my  note  of  March 
SO,  above  referred  to,  and  to  make  reply  as  follows  to  each  of  the  points  raised  by  the 
memorandum  of  Venezuela: 

THE  CLAIM  OP  A.   P.  JAURETT. 

The  answer  of  the  Venezuelan  minister  of  foreign  affairs  qualifies  in  general  and 
unfavorable  terms  the  conduct  of  Mr.  Jaurett,  but  without  bringing  forward  any  spe- 
cific facts  which  the  Department  had  not  already  most  carefully  investigated  and  con- 
sidered, with  the  result  that  no  justification  appears  to  exist  in  point  of  law  or  fact  for 
his  expulsion.  It  should  hardly  be  necessary  to  say  that  the  mere  characterization  of 
Mr.  Jaurett's  conduct  as  bad,  unsupported  by  facts  specific  and  sufficient  in  point  of 
law,  does  not  satisfactorily  meet  the  issues  presented. 

The  Venezuelan  Government's  attention  was  called  to  the  unnecessarily  harsh  man- 
ner and  method  of  Mr.  Jaurett's  expulsion,  involving  the  double  grievance  of  personal 
humiliation  and  pecuniary  loss.  Moreover,  attention  was  called  to  the  fact  that  the 
summary  and  ignominious  expulsion  of  Mr.  Jaurett  was  in  contravention  of  the  funda- 
mental law  of  Venezuela.    As  to  these  points  no  explanation  or  justification  was  offered. 

The  answer  finally  rests  on  a  mistaken  assumption  of  the  fact  that  "the  Government 
of  the  United  States  found  the  expulsion  of  Mr.  Jaurett  so  right  and  just,  in  view  of  his 
bad  conduct,  that  at  the  time  it  closed  the  affair."  From  this  assumption  the  United 
States  Government  is  constrained  to  vigorously  dissent. 

There  is  an  absence  of  any  serious  attempt  on  the  part  of  the  minister  of  foreign 
affairs  to  meet  the  arguments  and  authorities  abundantly  adduced  in  support  of  this 
claim.  On  the  other  hand,  there  is  an  assumption,  at  once  erroneous  and  gratuitous, 
that  the  Government  of  the  United  States  found  the  expulsion  of  Jaurett  right  and  just 
and  had  abandoned  the  case.  Both  that  which  is  said  and  that  which  is  omitted  in  the 
Venezuelan  reply  seem  clearly  to  indicate  that  the  Government  of  Venezuela  is  with- 
out an  adequate  answer  to  the  merits  of  the  case  and  to  afford  additional  proof  of  the 
Justice  of  the  claim. 

THE   QUESTION   OP   OPENING   AWARDS. 

The  Government  of  Venezuela  interposes  the  general  objection  to  a  consideration 
of  the  cases  of  the  Manoa  Corporation,  and  its  predecessors,  and  the  Orinoco  Steamship 
Company,  that  these  cases  were  passed  upon  by  the  American- Venezuelan  mixed 
commission.  The  Venezuelan  memorandum  asserts  that  if  these  cases  are  to  be  ex- 
amined, there  is  "no  reason  then  why  all  the  rest  of  the  verdicts  of  the  mixed  com- 
mission against  Venezuela  should  not  be  revised;  verdicts  claimed  by  her  in  several 
cases  to  be  contrary  to  law."  To  answer  this  objection  it  is  only  necessary  to  refer 
once  more  to  the  well-known  fact  suggested  in  the  last  clause  of  the  Venezuelan  Vi- 
ewer just  quoted,  that  the  Venezuelan  Government  recognizes  that  there  are  certain 
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well-defined  grounds  for  impeaching  and  setting  aside  the  decisions  of  arbitral  tribu- 
nals, and  that  such  action  in  these  specific  and  exceptional  cases  in  no  way  conflicts 
with  the  general  obligation  to  maintain  and  perform  such  awards. 

The  Venezuelan  minister  of  foreign  affairs  remarked  in  his  report  to  the  National 
Congress  in  1704,  referring  to  the  awards  of  the  mixed  commissions  of  1903: 

"The  fact  that  Venezuela  subscribed  to  the  agreements  to  which  I  have  referred, 
and  that  by  virtue  of  said  agreements  the  mixed  commissions  entered  upon  an  exami- 
nation of  tne  claims  of  foreign  subjects,  did  not  impose  upon  the  Government  the  duty 
of  indiscriminately  accepting  the  sentences  they  might  render.' ' 

The  character  of  a  final  decision  can  not  always  be  conceded  to  arbitral  decisions 
merely  because  they  proceed  from  the  persons  appointed  to  constitute  an  arbitration 
commission. 

"The  cause  of  arbitration  would  suffer  severe  injury  if  the  principle  should  come 
to  be  accepted  that  all  arbitral  decisions  must  be  carried  out,  whatever  they  may  be. 
Publicists  nave  already  declared  unanimously  in  favor  of  the  rights  that  governments 
have  to  seek  the  invalidation  of  certain  sentences,  and  well-known  are  the  causes  that, 
in  their  opinion,  may  lead  to  that  recourse    *    *    *." 

Accordingly,  Venezuela  has  contested  the  award  of  the  Belgian- Venezuela  mixed 
commission  in  the  case  of  the  General  Company  of  the  Caracas  Water  Works,  and  the 
award  of  the  Venezuelan-Mexican  commission  in  the  case  of  the  claim  of  Messrs. 
Martinez  del  Rio  Hermanos.  Under  these  circumstances,  it  would  not  appear  that 
the  contention  of  the  Government  of  the  United  States  that  certain  awards  of  the 
American- Venezuelan  commission  should  be  reexamined  for  definite  and  specific 
reasons  threatens  the  integrity  or  finality  of  the  awards  of  the  mixed  commissions  in 
general. 

THE   CASE   OP  THE   ORINOCO   CORPORATION   ET  AL. 

This  Government  can  not  regard  the  Venezuelan  answer  to  our  proposition  to  arbi- 
trate the  claims  of  the  Orinoco  Corporation  and  its  predecessors,  the  Manoa  Company 
(Limited)  and  the  Orinoco  Company  (Limited),  as  satisfactory  or  sufficient.  Many 
of  the  claims  of  the  Orinoco  Corporation  had  their  origin  in  1906,  long  subsequent  to 
the  American-Venezuelan  claims  commission  of  1903,  and  none  of  them  were  pre- 
sented to  that  or  to  any  other  tribunal  for  adjudication. 

The  action  of  the  umpire  of  the  American-Venezuelan  claims  commission  in  dis- 
missing certain  claims  of  the  Manoa  Company  and  the  Orinoco  Company  which  were 
presented  to  the  commission  can  not  be  accepted  as  final,  since  the  umpire,  in  look- 
ing to  the  language  of  the  Fitzgerald  contract  rather  than  to  the  plain  text  of  the  pro- 
tocol for  a  definttion  of  the  authority  of  the  commission  to  examine  and  adjudicate 
the  claims  presented  to  it,  decided  that  the  clause  of  the  contract  providing  that  any 
controversies  growing  out  of  the  contract  should  be  submitted  to  tne  local  courts  pre- 
vented the  commission  from  passing  on  the  merits  of  the  case. 

It  should  be  added,  in  passing,  that  in  his  purely  obiter  discussion  of  the  status  of 
the  Fitzgerald  contract  the  umpire  overlooked  the  fact  that  some  of  the  claims  of  the 
Manoa  Company  and  all  of  the  claims  of  the  Orinoco  Company  which  were  presented 
to  the  commission  arose  subsequently  to  the  promulgation  of  the  executive  resolution 
of  June  18,  1895,  which  reinstated  the  Manoa  Company  in  all  of  its  rights  under  the 
Fitzgerald  contract,  and  therefore  they  could  not  have  been  invalidated  by  the  failure 
of  the  Manoa  Company  in  1884-1886  to  perform  that  contract,  if  such  failure  there  had 
been  as  the  umpire  supposed. 

Such  a  decision,  disregarding  alike  the  terms  of  the  protocol,  which  gave  rise  to  the 
commission  and  defined  its  jurisdiction,  and  the  plain  principles  of  justice  and  equity, 
which  should  have  guided  its  judgment  ever  had  there  been  no  express  provision  to 
that  effect,  can  not  be  regarded  as  a  final  or  satisfactory  disposition  of  these  claims. 

THE   ORINOCO  STEAMSHIP  COMPANY. 

That  the  Government  of  Venezuela  recognizes  that  the  awards  of  arbitral  commis- 
sions are  not  necessarily  binding  upon  the  parties  has  already  been  remarked.  That 
the  decision  in  the  case  of  the  Orinoco  Steamship  Company  falls  within  the  well- 
defined  limits  of  the  principles  which  justify  a  government  in  refusing  to  be  bound  by 
such  a  decision  has  been  pointed  out  in  detail  in  the  instruction  of  February  23,  1907, 
to  the  United  States  minister,  which  has  been  presented  to  the  Government  of  Vene- 
zuela. 

It  has  been  shown  that  the  decision  of  the  umpire  of  the  American-Venezuelan  com- 
mission of  1903,  in  this  case,  rests  on  such  serious  errors  of  law  and  fact,  and  manifested 
such  a  complete  disregard  as  well  of  the  terms  of  the  protocol  as  of  those  principles  of 
justice  and  equity  common  not  only  to  international  law,  but  to  the  law  of  all  civilized 


602  WRONGS  DONE  AMERICAN   CITIZENS   BY  VENEZUELA. 

states,  that  the  United  States  could  not  be  expected  to  regard  the  decision  as  a  finality. 
This  well-considered  and  well-supported  opinion  has  not  been  changed  by  the  simple 
statement  of  the  Government  of  Venezuela  that  the  questions  involved  in  this  case 
"have  already  been  adjudicated." 

THE    NEW   YORK   AND   BERMUDEZ   COMPANY. 


says  that  the  claims  of  the  Orinoco  Steamship  Company  and 
mudez  Company  are  ''matters  which  have  been  adjudicated 


The  Venezuelan  note  i 
the  New  York  and  Bermudez  '        _ 

and  closed  in  legal  form  and  in  accordance  with  the  legal  procedure  required  in 
each  case." 

Formerly  when  representations  were  made  to  the  Venezuelan  Government  concern- 
ing the  seizure  of  the  property  of  the  New  York  and  Bermudez  Company,  that  Gov- 
ernment answered  that  it  could  not  discuss  the  allegations  made  as  to  the  irregular 
and  arbitrary  character  of  the  seizure,  because  the  case  was  pending  before  the  courts. 
But  now,  after  the  lapse  of  nearly  three  years,  the  ground  is  taken  that  the  matter  is 
not  one  to  be  discussed  because  it  has  been  ''adjudicated  and  closed  in  legal  form." 
As  the  result  of  this  second  position,  the  Venezuelan  Government  in  effect  declines  to 
enter  into  any  discussion  of  the  subject  at  all.  The  proofs  submitted  by  this  Govern- 
ment of  denial  of  justice  and  its  representations  that  the  claimant's  property  rights 
have  been  taken  away  arbitrarily  and  in  gross  violation  of  Venezuelan  law  have  been 
passed  over  in  utter  silence. 

It  is,  moreover,  necessary  to  point  out  that  the  assertion  that  the  case  has  been 
"adjudicated  and  closed  in  legal  form"  involves  a  strange  misconstruction  of  the 
legal  situation.  Except  for  the  decision  of  the  federal  and  cassation  court,  rendered  on 
August  7,  1905,  declaring  the  Hamilton  concession  to  be  annulled,  the  company's 
legal  rights,  embracing  its  land  and  mining  titles,  stand  judicially  unassailed.  save  in 
so  far  as  they  were  arbitrarily  disregarded  and  violated  in  the  ex  parte  order  of  seques- 
tration under  which  the  company's  property  was  seized.  It  is  also  necessary  to  point 
out  that  even  the  proceeding  for  the  annulment  of  the  Hamilton  concession  lias  not 
been  terminated,  since  no  disposition  has  been  made  of  the  report  of  the  appraisers 
appointed  by  the  federal  and  cassation  court  to  assess  damages  against  the  company 
in  that  suit.  Although  this  report  was  filed  on  November  24,  1905,  it  still  remains 
unacted  upon. 

In  its  instruction  of  February  23  last,  the  Department  set  out  the  claim  of  the  New 
York  and  Bermudez  Company  in  sufficient  detail  to  acquaint  the  Venezuelan  Govern- 
ment with  specific  wrongs  complained  of  for  which  a  remedy  was  courteously  asked. 
This  Government  then  made  earnest  protest  against  the  continuance  in  the  case  of  this 
perversion  of  judicial  process.  In  reply  thereto,  no  remedial  action  is  promised  or  is 
there  even  a  recognition  that  the  facts  stated  by  this  Government  call  for  an  inquiry. 
Such  a  state  of  affairs  constitutes  a  plain  denial  of  justice  and  should  not  be  permitted 
to  exist. 

CLAIM    OF  THE    UNITED   STATES    AND    VENEZUELA   COMPANY. 

In  regard  to  the  case  of  the  United  States  and  Venezuela  Company,  ordinarily 
known  as  the  Crichfield  case,  the  Venezuelan  memorandum  asserts  that  the  Crich- 
field  concession  was  not  approved  by  the  national  Congress.  This  Government  once 
more  calls  attention  to  the  general  resolution  of  the  Venezuelan  Congress,  passed  on  the 
25th  of  February.  1902,  and  published  in  the  Ollicial  Gazette  on  March  5,  1902.  approv- 
ing all  the  acts  executed  by  the  citizen  Gen.  Cipriano  ('astro  "during  the  period  in 
which  he  has  exercised  the  provisional  presidency  of  the  Republic.' * 

Inasmuch  as  the  Crichfield  concession  was  granted  by  General  Castro  during  his 
provisional  presidency,  it  would  seem  to  have  been  approved  and  validated  by  the 
above  resolution  incase  such  approval  by  the  legislative  department  is  required  b'ythe 
constitution  of  Venezuela.  This  resolution  was  called  to  the  attention  of  the  Venezuelan 
Government  in  the  Department's  instruction  of  February  23.  The  answer  of  the 
Venezuelan  Government,  however,  is  silent  upon  this  point. 

In  regard  to  the  statement  in  the  Venezuelan  reply  that  the  Government  of  Vene- 
zuela has,  through  private  conference,  come  to  a  friendly  understanding  with  Mr. 
Crichfield,  and  is  not  able  to  understand  why  Mr.  Crichfield  does  not  "take  up  the 
matter  again  instead  of  leaving  it  in  the  state  it  is  now  in,"  this  Government  is  con- 
strained to  reply  that  it  does  not  understand  that  any  arrangement  has  been  reached 
which  is  satisfactory  to  the  United  States  and  Venezuela  Company.  On  the  contrary, 
it  understands  that  having  failed  to  reach  a  private  settlement  with  the  Government  of 
Venezuela  that  company  has  notified  the  Government  of  Venezuela  of  its  election  to 
regard  the  action  of  that  Government  as  amounting  to  a  repudiation  of  the  Crichfield 
contract,  and  that  the  company  has  therefore  elected  to  rescind  the  said  contract  and 


WHONGS  DONB  AMERICAN   CITIZENS   BY  VENEZUELA.  60S 

to  claim  from  the  Government  of  Venezuela  all  damages  suffered  by  the  company  by 
reason  of  said  repudiation,  always  providing  that  sucli  election  to  rescind  will  become 
inoperative  if  the  Government  of  Venezuela  should  elect  to  affirm  and  to  comply  with 
the  terms  of  the  original  Crich field  concession. 

Under  these  circumstances  the  Government  of  the  United  States  is  constrained  to 
believe  that  the  Crichfield  concession  was  a  valid  and  subsisting  contract,  duly  ratified 
and  binding  upon  the  Government  of  Venezuela.  That  this  contract  has  been  im- 
properly violated  and  repudiated  by  the  Government  of  Venezuela,  and  that  the 
United  States  and  Venezuela  Company,  not  having  been  able  to  agree  upon  any  terms 
of  settlement  with  the  Government  of  Venezuela,  has  elected  to  regard  the  acts  of 
that  Government  as  a  repudiation  of  the  contract  and  to  rescind  the  contract  and 
claim  damages  for  such  repudiation  unless  the  Government  of  Venezuela  consents  to 
acknowledge  the  validity  of  the  original  Crichfield  concession  and  to  comply  with 
its  terms. 

My  Government  therefore  instructs  me  to  bring  this  case  once  more  to  the  atten- 
tion of  the  Venezuelan  Government  and  to  urge  its  immediate  and  careful  consider- 
ation. 

I  am  furthermore  instructed  to  respectfully  request  your  honor,  in  each  and  every 
one  of  the  aforesaid  cases,  to  favor  me  with  a  prompt  reply,  and  I  avail  myself,  etc. 

William  W.  Russell. 

[Inclosure.— Translation.] 

Mr.  Churion  to  Mr.  Russell. 

No.  766.  Ministry  op  Foreign  Affairs, 

Caracas,  July  24,  1907. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  excellency's  official  note 
of  July  9  of  the  current  year. 

My  Government  is  quite  surprised  to  see  the  somewhat  uncordial  phrases  made 
use  of  in  the  note  to  which  I  refer,  in  judging  of  and  qualifying  the  proceedings  and 
resolutions  of  the  executive  power  in  the  cases  which  your  excellency  mentions, 
phrases  which  are  overlooked  in  answering  your  excellency's  Government.  » 

Upon  a  careful  examination  of  the  questions  brought  anew  to  the  consideration  of 
the  Government  of  Venezuela,  it  will  be  found  that  the  patience  and  discretion 
which  the  executive  power  has  observed  in  said  questions  has  been  very  considerable, 
a  procedure  adopted  purposely,  in  view  of  the  desire  of  maintaining  on  the  firmest 
footing  the  friendly  relations  which  it  has  striven  to  cultivate  with  the  Government  of 
the  United  States.  Jg 

In  the  first  place,  Mr.  Minister,  the  Government  of  Venezuela  reiterates  its  position 
as  stated  in  the  memorandum  which  was  addressed  to  you  in  answer  to  the  one  which 
you  sent  to  this  ministry  on  the  30th  of  March  last,  and  proceeds  now,  in  order  to 
more  clearly  show  the  right  and  justice  which  it  has,  to  make,  point  by  point,  various 
declarations  which  it  deems  pertinent. 

The  Government  of  Venezuela  can  not  but  think  that  the  Government  of  the  United 
States  forgets  the  data  and  antecedents  which  should  deter  it  from  giving  its  protec- 
tion to  the  so-called  Mr.  Jaurett,  who,  a  fugitive  from  France,  his  native  country,  and 
from  the  tribunals  of  justice  of  Mexico,  seeks  now  to  shield  himself  under  the  folds  of 
the  American  flag,  to  attack  a  country  to  which  said  Government  has  repeatedly 
given  assurance  oi  friendly  sentiment. 

The  more  surprising  is  it,  taking  into  account  that  the  above-mentioned  Jaurett,  on 
fleeing  from  Mexico  in  the  year  1896  for  the  crime  of  a  fraud,  came  immediately  to 
Venezuela,  knowing,  without  doubt,  that  there  was  no  extradition  treaty  with  the 
Mexican  Republic,  and  without  having  previously  complied  with  the  requisites  for 
maintaining  an  uninterrupted  residence  of  five  years  in  the  United  States,  as  pre- 
scribed by  the  laws  then  in  force  in  that  country,  and  without  which  he  could  not 
have  acquired  at  that  time  a  true  American  nationality. 

It  is  also  very  strange  that  the  Government  of  the  United  States  does  not  take  into 
consideration  the  conduct  of  Mr.  Jaurett  in  Venezuela  during  the  whole  of  the  revolu- 
tion called  "Libertadora,"  when,  under  salary  from  the  New  York  and  Bermudez 
Company,  this  latter  being  the  agent  and  principal  accomplice  in  said  revolution,  he 
availed  himself  of  the  cable  to  send  news  to  the  Associated  Press  and  important  news- 
papers of  the  United  States,  by  way  of  Curacao,  thus  causing  to  be  circulated  alarming 
and  even  calumniating  news  against  the  constituted  Government. 

Your  excellency's  note  makes  a  great  point  of  the  fact  that  the  constitution  of 
Venezuela  limits  the  exercise  of  the  sovereign  right  of  expulsion  from  the  territory  of 
the  Republic  of  pernicious  foreigners,  in  the  case  where  they  have  acquired  domicile. 
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To  this  the  Government  of  Venezuela  answers  that  it  never  regarded  Mr.  Jaurett  as 
domiciled  in  Venezuela,  because,  admitting  the  fact  that  he  did  reside  in  the  country 
for  several  years,  there  is  no  proof  that  he  made  any  declaration  before  the  proper 
authorities  of  his  wish  to  acquire  domicile,  as  required  by  law,  it  being  public  and 
notorious  that,  notwithstanding  the  fact  that  he  was  married,  he  did  not  establish  a 
home  here  with  his  wife,  who  lived  all  of  that  time  out  of  Venezuela. 

Lastly,  Mr.  Jaurett  was  considered  for  the  greater  part  of  his  residence  in  Venezuela 
as  an  employee  of  the  American  legation,  firstly,  on  account  of  his  relations  and  busi- 
ness negotiations  with  Mr.  Francis  B.  Loomis,  envoy  extraordinary  and  minister 
plenipotentiary  of  the  United  States  up  to  the  beginning  of  1901:  and  afterwards  for 
naving  been  private  secretary  of  Mr.  Bowen  up  to  1904,  when  his  services  ceased, 
Mr.  Bowen  having  acquired  at  that  time  from  the  French  legation  very  unfavorable 
reports  as  to  the  character  and  antecedents  of  Mr.  Jaurett.  In  accordance  with  the 
provisions  of  the  law  of  foreigners  of  the  Republic,  of  April  2,  1903,  residence  for  the 
purpose  of  acauiring  domicile  is  interrupted!  from  the  fact  of  being  in  the  diplomatic 
service  of  anotner  country.  (See  above-mentioned  law  and  pp.  37, 43, 09, 138, 194, 219 
222,  223,  224,  and  229  of  the  pamphlet  printed  by  the  Government  in  Washington  in 
1905  and  entitled  "In  the  affair  of  the  charges  of  Mr.  H.  W.  Bowen,  United  States 
minister  in  Venezuela,  against  Mr.  F.  B.  Loomis,  First  Assistant  Secretary  of  State, 
and  the  countercharges  of  Mr.  Loomis  against  Mr.  Bowen.") 

As  to  the  revision  treated  of  in  the  second  case  in  your  excellency's  note,  relative 
to  awards  made  by  the  umpire  of  the  Venezuelan-American  Mixed  Commission,  in 
the  claims  as  presented  by  the  agent  of  the  Government  of  the  United  States,  Mr. 
Robert  C.  Morris,  in  the  name  of  "George  Turnbull,"  the  "Manoa  Company,  Ltd.," 
the  "Orinoco  Company,  Ltd.,"  and  the  "Orinoco  Steamship  Company,"  not  only 
does  the  Government  of  Venezuela  find  no  justifiable  explanation  for  this  pretension, 
but  finds  it  strange  and  even  surprising,  as  when  the  awards  referred  to  were  made, 
neither  the  aforesaid  agent  or  representative  of  the  Government  of  the  United  States 
before  the  Venezuelan- American  Mixed  Commission,  nor  even  the  Government  of  your 
excellency,  made  any  protest  at  the  time  against  those  awards  as  rendered  by  the 
honorable  Mr.  Harry  Barge,  who  as  umpire  selected  by  Her  Majesty  the  Queen  of 
the  Netherlands  ha<i  the  especial  and  exclusive  duty  of  settling  any  question  in 
regard  to  which  there  was  a  disagreement  between  the  respective  commissioners  of 
Venezuela  and  the  United  States,  as  happened  in  the  cases  treated  of. 

Not  only  was  there  no  protest  made  to  the  Venezuelan-American  Mixed  Commission 
when  the  respective  awards  were  made  on  February  20  and  April  12,  1904,  nor  within 
a  natural  time  limit  or  the  limit  which  the  established  practices  of  international  law 
allow  for  formulating  such  protests,  but  the  sums  awarded  by  the  umpire  to  the  Orinoco 
Steamship  Company  of  $28,224.93,  and  to  the  Orinoco  Company  (Limited)  of  $26,620. 
figure  since  that  time  as  a  part  of  the  sum  which  the  Government  of  Venezuela  owes 
to  the  Government  of  the  United  States  and  to  other  nations,  in  fulfillment  of  the 
sentences  of  the  mixed  commissions  assembled  in  Caracas  in  1903,  and  for  which  pur- 
pose it  has  to  distribute  between  these  creditors,  pro  rata,  30  per  cent  of  the  proceeds 
of  the  custom-houses  of  La  Guaira  and  Puerto  CaDello,  after  the  payment  to  the  pre- 
ferred creditors,  as  decided  by  the  Hague  Tribunal. 

Consequently,  it  is  surprising  that  the  Government  of  your  excellency,  three  years 
after  the  awards  have  been  made,  should  take  the  position  that  it  takes  to-day  in 
regard  to  them,  with  absolutely  no  reason,  justice,  nor  right  on  its  side. 

As  to  the  fact  that  the  Government  of  Venezuela  protests  against  the  awards  of  the 
umpire  of  the  Venezuelan-Belgian  Mixed  Commission,  in  the  case  of  the  General 
Water  Company  of  Caracas,  ana  of  the  Venezuelan-Mexican  Commission  in  the  case 
of  the  claim  of  Messrs.  Martinez  del  Rio  Hermanos,  the  Government  of  your  excellency 
does  not  give  the  reasons  which  can  be  adduced  to  establish  the  parity  of  the  cases,  as 
the  protest  to  the  Government  of  Venezuela  in  these  cases  was  made  the  same  day 
that  the  award  was  given,  as  being  against  the  express  stipulations  of  the  protocols 
which  fixed  the  jurisdiction  of  the  mixed  commissions;  and  consequently  the  Gov- 
ernment addressed  itself  immediately  to  the  Belgian  representative  in  an  official  note 
accompanied  by  the  protest  which  the  attorney-general  of  the  nation  made  before  the 
commission;  and  furthermore  immediately  named  a  minister  for  Brussels  with  the 
principal  object  of  explaining  without  loss  of  time  the  very  just  and  powerful  reasons 
on  which  Venezuela  founded  its  right  to  ask  for  a  revision  of  that  sentence,  and  also 
that  said  reasons  should  be  duly  studied  and  considered  by  the  Government  of  His 
Majesty  the  King,  being  as  he  is  a  friend  of  Venezuela. 

In  regard  to  the  protest  against  the  award  in  the  claim  of  Messrs.  Martinez  del  Rio 
Hermanos  because  the  umpire  had  neglected  to  take  into  account  the  counter  charges 
of  the  Government  of  Venezuela  against  that  of  Mexico,  said  counter  charges  having 
been  submitted  by  mutual  agreement  for  the  examination  and  decision  of  the  commis- 
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sioners,  the  umpire  refusing  to  receive  said  protest,  alleging  that  the  commission  had 
finished  its  work,  and  there  being  no  diplomatic  representative  of  the  Republic  of 
Mexico  in  this  city,  the  Government  of  Venezuela  decided  to  instruct  its  special  agent 
at  The  Hague  Tribunal,  then  in  session,  to  make  known  to  the  powers  there  represented 
the  justifiable  grounds  for  that  protest  against  an  award  whicn  was  enormously  preju- 
dicial to  the  fiscal  interests  of  the  Republic,  detrimental  not  only  to  those  interests  but 
to  the  interests  of  the  other  creditor  nations.  The  Venezuelan  commissioner  carried 
out  his  instructions,  as  may  be  seen  by  reference  to  the  "proceso  verbal"  X  of  the 
session  of  the  10th  of  November,  1903;  that  is  to  say,  one  month  and  eight  days  after  the 
rendering  of  the  award  in  question. 

From  a  perusal  of  your  excellency's  note  to  which  I  refer,  and  to  the  memorandum  of 
March  30  last,  the  pretension  to  revise  the  award  in  the  claim  of "  The  Manoa  Company, 
Limited,"  is  made  now  by  your  excellency's  Government,  not  in  the  name  of  the 
interested  parties  which  figured  as  claimants  against  the  Government  of  Venezuela, 
but  in  the  name  of  a  new  party  called  the  "Orinoco  Corporation,"  of  which  nothing 
was  known  at  the  time  of  the  presentation  of  the  claim  and  of  its  examination  and 
settlement. 

This  so-called  "Orinoco  Corporation,"  styling  itself  the  transferee  of  rights  which 
were  declared  by  the  umpire  as  without  foundation  whatever,  in  the  claims  presented 
by  the  "Manao  Company,  Ltd.,"  the  "Orinoco  Company,  Ltd.,"  and  "George  Turn- 
bull,"  and  setting  forth  facts  posterior  to  the  awards  in  question,  or  in  the  year  1906, 
g laces  itself  in  this  novel  position,  viz,  that  with  a  change  of  name  from  the  "Orinoco 
ompany,  Ltd.  "  to  the  "Orinoco  Corporation,"  questions  of  more  than  twenty  years 
old  are  renewed,  which  questions  were  especially  examined  and  passed  upon  by  the 
umpire,  the  honorable  Mr.  Barge;  thus  alleging  that  acts  committed  after  the  render- 
ing of  said  award,  and  as  a  consequence  of  it,  destroy  its  validity  and  strength,  so  that 
that  which  is  a  consequence  of  the  award  serves  to  annul  it,  or  the  principal  depends 
on  the  accessory,  or  the  cause  on  the  effect. 

The  verdict  of  the  honorable  Mr.  Barge  in  the  Manoa  claim  and  other  claims  estab- 
lished the  incontrovertible  principle,  and  in  this  he  is  in  accord  with  the  Northfield 
decisions  of  the  honorable  Judge  rlumley,  umpire  of  the  Venezuelan-French  Mixed 
Commission,  in  a  similar  case,  that  juridical  questions  in  regard  to  the  rescission  of 
contract*  between  individuals  and  governments  are  of  the  exclusive  jurisdiction  of 
the  tribunals  of  the  country  whose  government  made  the  contract,  and  it  was  in  accord- 
ance with  this  principle  that  both  umpires  declared  as  out  of  their  jurisdiction  the 
examination  and  decision  of  those  points,  referring  them  to  the  Venezuelan  tribunals 
of  justice.  If  your  excellency's  Government  invokes,  as  it  does,  the  force  of  the  deci- 
sion of  the  honorable  Mr.  Barge  to  claim  that  the  Government  of  Venezuela  could  not 
execute  certain  acts  posterior  to  that  decision,  without  a  previous  decision  by  the 
federal  and  cassation  court  on  the  rescission  of  the  Fitzgerald  contract,  of  which  the 
"Manoa  Company,  Ltd."  was  transferred,  it  is  thus  using  the  validity  and  force  of 
the  question  adjudicated  by  the  umpire,  and  it  is  inconceivable  that  it  asks  at  the 
same  time  for  a  revision  of  that  verdict  in  favor  of  the  "Orinoco  Corporation." 

The  observation  of  your  excellency's  Government  is  so  strong  in  qualifying  the 
decision  of  the  honorable  Mr.  Barge,  when  it  says  "that  it  rests  on  such  serious  errors 
of  law  and  fact,  and  manifests  such  a  complete  disregard  as  well  of  the  terms  of  the 

Erotocol  as  of  those  principles  of  justice  and  equity  common  not  only  to  international 
iw,  but  to  the  law  of  all  civilized  States,"  that  the  Government  of  Venezuela  is 
bound  to  reject,  in  the  name  of  that  same  international  law  and  of  that  respect  which 
its  principles  merit,  expressions  of  such  a  nature,  in  referring  to  one  who  has  filled  the 
high  functions  of  umpire,  chosen  by  Her  Majesty  Queen  Wilhelmina,  who,  in  appoint- 
ing him,  complied  with  the  request  of  both  Governments.  It  can  not  be  said  of  a  sen- 
tence in  a  case  of  this  kind  that  it  is  manifestly  unjust  and  at  variance  with  the  law  of 
civilized  states,  when  said  sentence  has  been  pronounced  in  a  question  about  whicn 
the  interested  parties  and  the  commissioners  of  the  two  Governments  have  failed  to 
agree  and  for  which  reason  it  was  agreed  to  submit  it  to  the  decision  of  an  impartial 
umpire. 

Much  less  justifiable  is  the  statement  of  your  excellency's  Government  in  regard  to 
those  awards  when  it  is  taken  into  consideration  that  the  person  who  made  those 
arrangements  or  protocols  for  the  creation  of  the  mixed  commissions  in  question  was 
Mr.  Herbert  W.  Bowen,  at  that  time  United  States  minister  in  Caracas,  and  to  the 
carrying  out  of  those  arrangements  the  Government  of  the  Republic  has  devoted  its 
attention  and  efforts,  as  your  excellency  knows,  and  as  should  be  justly  considered 
by  those  Governments  to  which  the  Republic  religiously  pays  the  sums  awarded  by 
the  numerous  decisions  of  the  mixed  commissions. 

In  the  case  of  the  New  York  and  Bermudez  Company  it  is  quite  strange  that  your 
excellency's  Government  should  ask  Venezuela  to  take  away  from  the  courts  of  the 
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Republic  the  suits  instituted  against  the  New  York  and  Bermudez  Company,  and 
even  suits  in  course  of  trial,  to  make  out  of  this  as  it  were  an  accumulation  or  increase 
of  claims  against  Venezuela  by  means  of  an  action  entirely  diplomatic,  when  the 
Government  of  the  Republic  is  sure  that  neither  the  Government  of  the  United 
States  nor  that  of  any  other  independent  and  sovereign  nation  would  stand  for  such 
proceeding. 

Your  excellency's  Government  overlooks  the  fact  universally  known  through  the 
North  American  press,  and  proven  in  the  suit  in  course  of  trial  in  the  civil  branch  of  the 
court  of  first  instance  of  this  section  of  the  federal  district,  of  the  active  part  which  the 
New  York  and  Bermudez  Company  took  in  the  revolution  called  Libertadora" 
against  the  Government  of  Venezuela,  a  complicity  which  for  itself  alone  would  have 
been  sufficient  reason  for  anv  other  Government  less  patient  and  less  respectful  of  the 
usual  judicial  procedure  to  have  taken  immediate  steps  of  a  rigorous  nature  in  accord 
with  Justice  and  perfect  right:  and  the  Executive  is  so  empowered  in  the  case  of  an 
armed  rebellion  against  the  constituted  authorities,  and  can  suspend  for  this  purpose  all 
rights  and  guarantees,  the  enjoyment  of  which  are  incompatible  with  the  measures  of 
defense  for  reestablishing  order. 

The  attorney-general  having  instituted  suits  against  the  New  York  and  Bermudez 
Company,  in  the  respective  tribunals,  for  act  affecting  its  responsibility,  first  as  trans- 
feree of  the  Hamilton  contract,  for  nonfulfillment  of  its  obligations,  and  again  as  an 
accomplice  in  the  aforementioned  "Libertadora"  revolution,  the  proceedings  in  both 
suits  have  been  in  entire  conformity  to  the  laws  of  the  country,  ana  in  order  to  invoke 
denial  of  justice  it  would  be  absolutely  necessary  to  present  proofs  of  such  denial  of  jus- 
tice. Can  your  excellency's  Government,  without  irrefutable  proofs,  defend  said  com- 
pany, and  take  the  aggressive  attitude  that  it  does  in  qualifying  the  suits  against  the 
New  York  and  Bermudez  Company  as  arbitrary  and  in  gross  violation  of  Venezuelan  lawf 
Can  it  forget  that  the  party  thus  defended  has  committed  the  crime  of  insurrection 

sunst  the  Government  of  Venezuela,  and  that  in  violating,  as  it  has  violated,  the  laws 


of  neutrality  in  a  country  friendly  to  the  Government  of  your  excellency,  it  has  incurred 
grave  responsibilities  for  which  the  very  laws  of  the  United  States  inflict  severe  punish- 
ment on  its  nationals? 

The  Government  of  Venezuela  does  not  suppose  that  your  excellency's  Government 
would  care  to  be  held  in  any  manner  responsible  for  the  revolutionary  acts  of  the  New 
York  and  Bermudez  Company,  and  for  the  immense  damage  caused  the  Republic  by 
said  acts.  Consequently  the  judicial  action  of  the  representative  of  the  nation  has 
been  directed  exclusively  against  the  New  York  and  Bermudez  Company,  and  not 
against  your  excellency's  Government,  the  precautionary  attachment  of  tne  asphalt 
mine  being  continued  to  await  the  result  of  tne  suits. 

Consequently  the  properties  of  the  New  York  and  Bermudez  Company  have  not 
been  attacked  by  the  Government  of  Venezuela,  but  the  company  itself,  "by  its  own 
acts,  has  made  it  necessary  for  the  Government  of  the  Republic  to  bring  it  to  trial 
These  proceedings  have  been  carried  on  and  are  still  being  carried  on  before  the  proper 
tribunals,  with  every  means  for  defense  and  all  the  guarantees  under  the  laws,  without 
any  proven  denial  of  justice  as  alleged;  and  consequently  to  this  case  there  could  not 
have  been,  nor  can  there  be  applied  now,  any  diplomatic  procedure. 

Lastly,  I  have  to  say  to  your  excellency  that  the  claim  of  the  United  States  and 
Venezuela  Company  is  much  similar  to  that  of  the  New  York  and  Bermudez  Company 
as  regards  the  question  of  rescission  of  contract,  which  your  excellency  states  that  said 
company  has  elected  to  do,  alleging  as  a  reason  therefor  certain  acts  of  the  Govern- 
ment of  Venezuela.  There  does  exist,  however,  a  cardinal  difference  in  the  proceed- 
ing adopted  by  one  and  the  other  party  in  both  negotiations,  as  the  Government  of 
Venezuela,  through  the  representative  of  the  nation,  has  submitted  to  the  proper 
tribunal  the  questions  arising  out  of  the  contract  of  which  the  New  York  and  Bermuaes 
Company  was  transferee,  but  your  excellency's  Government  attempts  to  take  away 
the  question  of  rescission  of  the  Crichfield  contract,  and  the  question  of  consequent 
damages  and  losses,  from  the  jurisdiction  of  the  tribunals  of  justice  of  Venezuela,  that 
overlooking  the  laws  of  the  Republic,  the  only  ones  applicable  in  matters  of  contracts, 
when  the  latter  are  celebrated  and  must  be  executed  m  its  own  territory.  To  attempt 
to  substitute  the  proper  legal  action  of  the  contracting  parties  in  regard  to  rescission 
with  diplomatic  action  is  in  manifest  violation  of  universally  established  principle! 
and  laws,  impairs  the  dominion  and  jurisdiction  of  the  tribunals  of  the  Republic, 
and  at  the  beginning  breaks  one  of  the  express  provisions  of  said  contract,  wnich  is 
textually  as  follows:  "The  doubts  and  controversies  which  may  arise  as  to  the  in- 
terpretation and  execution  of  this  contract  shall  be  resolved  by  the  tribunals  of  the 
Republic,  in  conformity  to  its  laws,  and  in  no  case  can  be  a  motive  for  international 
claims." 
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Your  excellency's  Government  falls  into  a  flagrant  contradiction  when  it  invokes 
decisions  of  the  federal  court  of  Venezuela  and  even  of  international  tribunals,  which 
have  declared  that  contracts  celebrated  by  the  Federal  Executive  can  not  be  destroyed 
by  a  decree  of  said  Executive  and  that  the  cancellation  of  a  concession  so  aranted  is  a  question 
for  judicial  and  not  political  action,  and  when,  as  in  the  case  of  the  Crichfield  concession, 
it  asks  the  Government  of  Venezuela  to  agree  to  the  rescission  of  that  contract  on  ac- 
count of  what  the  interested  company  chooses  to  do,  thus  doing  away  with  all  judicial 
proceedings.  Such  a  repudiation  and  rescission  of  the  contract  laid  down  in  your  ex- 
cellency's note  as  adopted  by  the  "  United  States  and  Venezuela  Company,"  alleging 
that  no  satisfactory  arrangement  has  been  reached  with  the  Government  of  Venezuela, 
if  assented  to  by  the  Federal  Executive,  disregarding  judicial  discussion  in  the  com- 
petent tribunals,  for  settling  upon  damages  and  losses  before  an  international  tribunal, 
would  be  to  go  against  the  constituted  faculties  of  the  judicial  power,  which,  as  your 
excellency  knows,  is  the  third  power  in  the  Republic,  whose  prerogatives  and  juris- 
diction can  not  be  interfered  with  by  the  Executive  power. 

Surely  it  was  in  view  of  this  that  your  excellency  and  the  representative  of  the 
United  States  and  Venezuela  Company  treated  directly  with  the  President  of  the 
Republic,  and  agreed  to  what  was  considered  a  satisfactory  arrangement,  but  which 
remained  in  suspense  by  order  of  the  Government  of  the  United  States,  according  to 
private  statements  made  at  that  time. 

Surely  since  that  time  began  the  attitude  which  is  to-day  taken  against  a  Govern- 
ment wmch  has  always  relied  upon  the  greatest  friendship  on  the  part  of  your  excel- 
lency's Government  amongst  those  that  favor  it  with  tneir  good  and  very  cordial 
relation. 

Consequently  the  Government  of  Venezuela  hopes  that  in  view  of  these  antecedents 
and  of  the  very  good  disposition  which  your  excellency  knows,  and  which  is  constantly 
shown,  you  will  please  explain  to  your  Government  those  circumstances  which  can 
serve  for  the  interests  of  both  countries  and  for  their  good  relations  of  friendship,  this 
being  the  most  appreciable  result  of  the  mission  confided  to  those  who  are  invested 
with  a  diplomatic  character  near  a  Government  who  really  strives  to  cultivate  with 
friendly  nations  the  most  cordial  relations,  cementing  them  always  on  the  broad  and 
sure  basis  of  equity,  justice,  and  right. 

I  take  this  opportunity  to  renew  to  your  excellency  the  protests  of  my  highest  con- 
sideration. 

I  am,  etc.,  Luis  Churion. 


Minister  Russell  to  the  Secretary  of  State. 

No.  222.  American  Legation, 

Caracas,  August  4,  1907. 
Sir:  I  have  the  honor  to  inform  you  that  the  arguments  in  the  case 
of  Venezuela  against  the  New  York  and  Bermudez  Company  for  par- 
ticipation in  the  Matos  revolution  are  all  in,  and  the  verdict  must  be 
rendered  at  the  third  session  of  the  court  counting  from  Monday  next. 
So  that  if  the  court  has  the  usual  number  of  sessions  next  week  the 
verdict  ought  to  be  rendered  by  the  end  of  the  week. 
I  have,  etc., 

William  W.  Russell. 


Mr.  Bacon  to  Mr.  Russell. 

(Telegram.] 

August  6,  1907. 
Answering  yours  July  27,  you  will  present  formal  proposal  for 
arbitration,  following  instruction  No.  90. 

Bacon. 
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Acting  Secretary  of  State  to  Minister  Russell. 

Department  of  State, 
Washington,  August  6,  1907. 
Sir:  I  have  to  acknowledge  the  receipt  of  your  No.  215,  of  the  20th 
ultimo,  reporting  that  a  verdict  in  the  case  of  Venezuela  against  the 
New  York  and  Bermudez  Company,  pending  in  the  court  of  first 
instance  at  Caracas,  may  be  expected  within  ten  or  fourteen  days. 

Copies  of  your  dispatch  have  been  sent  to  Mr.  John  B.  Moore  and 
Messrs.  Nicoll,  Anable,  and  Lindsay. 

I  am,  etc.,  Robert  Bacon. 


Mr.  Russell  to  Mr.  Root. 

[Telegram.] 

Willemstad,  via  Hayti,  August  7,  1907. 
No  answer  received  my  cable  from  Curasao  27th  in  regard  to  pend- 
ing cases.     If  decided  to  reply  by  cable  send  via  Trinidad  up  to  noon 
7tn  instant. 

Russell. 


Minister  Russell  to  the  Secretary  of  State. 

No.  224.]  American  Legation, 

Caracas,  August  15,  1907. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  instruc- 
tion No.  94  of  August  1,  1907,  file  No.  1948/17-18,  with  certain  docu- 
ments inclosed  from  the  United  States  and  Venezuela  Company  to 
the  President  of  Venezuela. 

On  the  day  of  the  receipt  of  your  instructions,  August  13,  I 
addressed  an  informal  note  to  the  minister  for  foreign  affairs,  inclosing 
the  four  documents  as  directed,  and  which  are  enumerated  in  the 
inclosed  copy  of  my  note  of  transmittal.  The  note,  with  documents, 
was  received  at  the  foreign  office,  as  shown  by  the  signature  of  the 
employee,  on  record  in  the  delivery  book  of  this  legation. 

1  inclose  you  herewith  the  four  duplicate  documents  forwarded  with 
your  instructions,  and  I  have  indorsed  on  the  back  a  minute  as  to  the 
disposition  of  the  originals,  with  their  translations. 
I  have,  etc., 

William  W.  Russell. 


Minister  Russell  to  the  Venezuelan  Minister  for  Foreign  Affairs. 

August  13,  1907. 
My  dear  Mr.  Minister:  You  will  recall  that  in  the  month  of  June 
last  I  made  inquiry  in  regard  to  a  communication  sent  last  February 
in  registered  mail  by  the  United  States  and  Venezuelan  Company  to 
His  Excellency  General  Castro.  Your  excellency  reported  to  me 
that  you  had  been  advised  from  ttae  oflice  oi  ita  secretary-general  to 
the  President  that  the  \elieT  ixv  question.  eo\&&TLoVVfeVroD&\  \^V*m 
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of  which  I  herewith  inclose  to  your  excellency  for  transmittal  to  His 
Excellency  the  President  the  following  communications  from  the 
United  States  and  Venezuela  Company : 

(1)  Duplicate  original  of  communication  of  February  4,  1907,  sent 
by  registered  mail  to  His  Excellency  General  Cipriano  Castro,  Presi- 
dent of  Venezuela. 

(2)  Spanish  translation  of  above. 

(3)  Communication  from  United  States  and  Venezuela  Company 
to  His  Excellency  General  Cipriano  Castro,  President  of  Venezuela, 
dated  July  27,  1907. 

(4)  Spanish  translation  of  above. 

Hoping  that  your  excellency  will  understand  my  reasons  as  stated 
for  forwarding  these  communications  in  this  way, 
I  remain,  etc., 

William  W.  Russell. 


Minister  Russell  to  the  Secretary  of  State. 

No.  225.  American  Legation, 

Caracas,  August  16,  1907. 
Sir:  I  have  the  honor  to  inform  you  that  on  Monday  last,  August 
12,  the  court  of  first  instance  here  rendered  a  verdict  in  the  case  of 
Venezuela  against  the  New  York  and  Bermudez  Company  for  partici- 
pation in  the  Matos  revolution.  The  verdict  is  for  over  24,000,000 
tolivars,  and  being  a  very  voluminous  document  I  inclose  for  the 
present  a  translation  of  the  dispositive  part  until  I  can  obtain  an 
official  copy  for  forwarding. 

I  have,  etc.,  William  W.  Russell. 

August  18,  1907. 
Have  iust  obtained  a  copy  of  the  Official  Gazette  with  the  verdict, 
which  I  herewith  inclose. 


[Inclosure.] 

Translation  of  the  dispositive  part  of  the  verdict  against  the  New   York  and  Bermudez 

Company. 

Consequently  administering  justice  in  the  name  of  the  Republic,  and  by  authority  of 
the  law,  this  suit  is  declared  to  be  well  founded,  therefore  the  New  York  and  Bermudez 
Company  is  condemned  to  pay  the  sum  of  24,178,638.47  bolivars,  the  amount  taken 
from  the  national  treasury  for  subduing  the  revolution,  as  proven  by  vouchers;  and  to 
reimburse  the  nation  in  accordance  with  the  valuation  of  appraisers  for  the  following 
losses  and  damages: 

1.  The  discredit  which  the  Venezuelan  nation  suffered  by  the  revolution  in  the 
estimation  of  the  other  nations  with  which  it  had  international  and  mercantile  rela- 
tions. 

2.  The  loss  of  Venezuelan  citizens  taken  from  the  pursuits  of  commerce,  agriculture, 
and  the  industries,  and  the  activity  of  republican  life. 

3.  The  necessity  for  the  creation  of  a  war  tax  which  produced  *rrtm  Fftbnuury,  lfiOS, 
to  June  30  of  the  same  year  3,867,530.74  bolivars;  and  frofl* 

12,928,870.34  bolivars. 

4.  The  falling  off  of  the  customs  revenue 
1900  to  1901,  fell  to  19,854,761.09  boliw  ' 
years  in  which  the  revolution  heade 

36568—S.  Doc.  418,  00-1- 
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5.  The  falling  off  of  the  revenues  of  the  States,  which  from  9,040,203.63  bolivaro  from 
1900  to  1901  fell  to  6,081,429.42  bolivars  in  1902,  and  to  4,079,185.45  bolivars  in  1903. 

All  of  which  is  proved  by  the  evidence  taken  in  this  case,  and  inasmuch  as  the  court 
decides  that  there  has  been  no  temerity  in  the  defense  there  is  no  special  condemnation 
for  costs. 


Minister  Russell  to  the  Secretary  of  State. 

No.  227.]  American  Legation, 

Caracas,  August  18,  1907. 
Sir:  I  have  the  honor  to  inclose  you  herewith  a  copy  of  a  protest 
from  Mr.  R.  Dolge,  managing  director  of  The  Orinoco  Corporation, 
against  a  probable  trespass  of  said  corporation's  property,  and  await 
your  instructions  in  the  matter. 

I  have,  etc.,  William  Russell. 


[Inclosure.] 
Managing  Director  of  The  Orinoco  Corporation  to  Minister  Russell. 

Caracas,  August  /7,  1907. 

Sir:  I  have  the  honor  to  inform  your  excellency  that  I  am  reliably  advised  that 
Messrs.  Juan  Padron  Uztariz  and  Dr.  Nicomedes  Zuloaga  are  attempting  to  trespass 
upon,  sell,  and  remove  certain  real  and  personal  property  belonging  to  The  Orinoco 
Corporation,  situated  within  the  limits  of  its  concession  in  the  Orinoco  delta. 

As  your  excellency  is  aware,  Messrs.  Padrdn  and  Zuloaga  persist  in  disturbing  The 
Orinoco  Corporation  in  the  peaceful  possession  and  enjoyment  of  its  property,  by  tem- 
erariously  laying  claim  to  certain  valuable  iron  mines  situated  at  and  near  Manoa  on 
said  concession,  claiming  such  ownership  under  the  so-called  Turnbull  titles,  in  spite 
of  the  facts: 

1.  That  the  umpire  of  the  mixed  commission  of  1903  expressly  declared  the  so-called 
Turnbull  titles  utterly  null  and  void. 

2.  That  the  federal  court  and  of  cassation  on  March  1,  1906,  expressly  declared  the 
suit  in  which  Messrs.  Padrdn  and  Zuloaga  attempted  to  establish  the  legality  of  their 
claim  to  said  mining  properties  as  being  unfounded,  because  of  the  prior  rights  thereto 
under  the  Fitzgerald  contract  (owned  by  The  Orinoco  Corporation). 

3.  That  on  February  5,  1907,  the  same  federal  court  and  of  cassation  declared  un- 
founded the  attempted  suit  of  intervention  (terceria)  instituted  by  Messrs.  Padron  and 
Zuloaga  in  connection  with  the  pending  action  of  the  Venezuelan  Government  against 
the  Manoa  Company  (Limited)  and  the  Orinoco  Company  (Limited),  predecessors  of 
The  Orinoco  Corporation. 

4.  That  in  accordance  with  the  mining  laws  of  Venezuela,  both  past  and  present,  the 
said  alleged  mining  titles  in  any  event  have  lapsed  because  of  failure  to  comply  with 
said  laws,  even  if  all  the  aforementioned  judgments  did  not  exist  to  invalidate  the  same. 

5.  That  leaving  out  of  consideration  all  tne  foregoing  facts  which  establish  the  inva- 
lidity of  said  alleged  titles  and  many  other  reasons  wnich  might  be  adduced  to  prove 
the  temerity  of  the  parties  in  the  matter,  it  is  a  further  fact,  recorded  in  the  Depart- 
ment of  State  at  Washington,  that  on  May  31, 1905,  The  Orinoco  Corporation  acquired 
from  George  Turnbull  each  and  all  of  his  claims  in  the  premises. 

As  I  have  told  your  excellency,  and  as  is  established  by  sundrv  photographs  and 
reports  of  reliable  engineers,  there  are  now  on  the  dump  and  at  tne  mine  at  Manoa 
ready  for  shipment  upward  of  3,000  tons  of  high-grade  Bessemer  iron  ore,  representing 
a  value  of  $20,000  to  $25,000. 

This  ore  was  mined  by  the  Orinoco  Iron  Company,  one  of  the  subcompanies  of  the 
Orinoco  Company  (Limited),  of  whom  The  Orinoco  Corporation  is  the  legitimate  ces- 
sionary, and  lias  been  contracted  by  The  Orinoco  Corporation  to  a  firm  of  responsible 
iron  merchants  at  Philadelphia,  Pa. 

Although  expressly  denied  all  and  every  right  by  the  highest  courts  of  this  country 
as  well  as  an  international  court,  and  although  they  distinctly  claim  to  have  acquired 
their  alleged  rights  in  the  void  Turnbull  titles  subsequent  to  the  decision  of  the  mixed 
commission  of  1903,  Messrs.  Padron  and  Zuloaga  not  only  persist  in  utterly  disregarding 
the  judgments  of  these  courts,  but  by  making  use  of  their  well-known  influence  in  car- 
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tain  executive  departments  of  the  Venezuelan  Government  they  are  deliberately  con- 
spiring to  deprive  The  Orinoco  Corporation  of  the  recognition  and  enjoyment  of  its 
rights  in  the  premises,  and  I  am  trustworthily  informed  that  Mr.  Juan  Padron  Uztariz 
has  within  the  last  few  days  left  Caracas,  bound  for  Trinidad  and  the  Orinoco  delta, 
for  the  deliberate  purpose  of  trespassing  upon  the  said  property  of  The  Orinoco  Corpo- 
ration at  Manoa  and  if  possible  effecting  the  removal  and  shipment  of  the  said  iron  ore . 

I  am  furthermore  reliably  informed,  and  in  fact  Dr.  V.  Betancourt  has  himself 
admitted  to  me,  that  the  alleged  company,  of  which  he  claims  to  be  vice-president, 
and  to  whom  he  claims  to  have  ceded  that  certain  contract  granted  to  him  on  Jan- 
uary 2,  1906,  for  the  exploitation  of  certain  timber  lands  situated  in  the  Orinoco 
delta  (a  considerable  portion  of  which,  notably  those  on  the  island  of  Pedernales,  as 
well  as  others  situated  on  the  north  shore  of  the  main  branch  of  the  river  in  the  Orinoco 
delta,  interfere  with  and  are  situated  within  the  boundary  of  the  Fitzgerald  conces- 
sion, owned  by  The  Orinoco  Corporation),  is  trespassing  upon  and  despoiling  the 
timber  lands  belonging  to  The  Orinoco  Corporation,  particularly  those  on  the  island 
of  Pedernales. 

Although  an  additional  clause  added  to  said  Betancourt  contract  under  date  of 
July  9,  of  this  year,  specifically  warrants  and  defends  the  rights  of  third  parties,  I  am 
informed  that  the  parties  exploiting  said  Betancourt  contract  are  practically  confining 
their  operations  to  the  island  of  Pedernales,  from  which  they  have  cut  a  large  number 
of  valuable  cedar  and  other  trees,  a  recent  shipment  alone  being  reported  to  consist  of 
more  than  600  logs  of  such  timber,  valued  at  upward  of  $5,000. 

All  this  is  done  with  the  direct  knowledge  of  and  under  the  protection  of  Govern- 
ment officials,  both  here  in  Caracas,  as  well  as  the  local  authorities  of  that  region  and 
the  Venezuelan  consul  at  Trinidad. 

In  spite  of  the  fact  that  Mr.  Secretary  Root  in  his  note  to  the  Venezuelan  Govern- 
ment expressly  requested  the  maintenance  of  the  statu  quo  pending  a  settlement  or 
arbitration  of  the  claim  of  The  Orinoco  Corporation  ana  its  predecessor  companies, 
the  Manoa  Company  (Limited)  and  the  Orinoco  Company  (Limited),  your  excel- 
lency is  aware  that  this  request  has  been  utterly  and  deliberately  disregarded  by  the 
Government  of  Venezuela.  The  notorious  difficulties  for  prompt  and  reliable  com- 
munication with  the  Orinoco  delta,  still  further  aggravated  by  the  recent  elimination 
of  the  custom-house  at  Barrancas,  whereby  all  traffic  must  be  carried  on  via  Ciudad 
Bolivar  (except  by  special  permits  which  are  unavailable  to  The  Orinoco  Corporation 
and  its  agents,  although  its  contract  provides,  specifically  for  such  facilities),  place 
The  Orinoco  Corporation  in  imminent  danger  of  being  despoiled  of  a  valuable  portion 
of  its  quick  assets,  which  represent  a  large  direct  investment,  as  well  as  the  continuance 
of  encroachment  upon  its  valuable  timber  resources. 

Therefore,  as  The  Orinoco  Corporation  is  utterly  helpless  and  without  remedy  in 
the  premises,  except  to  appeal  for  aid  to  its  Government,  as  resident  manager  of  the 
Orinoco  Corporation  I  respectfully  call  upon  your  excellency  to  make  such  representa- 
tions to  the  Government  of  Venezuela,  and  also  to  the  Department  of  State  at  Wash- 
ington, as  will  promptly  assure  the  protection  of  our  real  ana  personal  property  against 
trespass  and  despoilment  and  will  insure  the  maintenance  oi  the  statu  quo. 
I  have,  etc., 

Rudolf  Dolge. 


Minister  Russell  to  the  Secretary  of  State. 

[Telegram.] 

Willemstad,  August  18,  1907. 

(Received  10.35  a.  m.) 
Verdict  rendered  yesterday  against  New  York  and  Bermudez  Com- 
pany for  participation  in  revolution  for  twenty-four  million  bolivars, 
which  is  amount  estimated  as  spent  by  Venezuela  for  suppression 
revolution.  According  to  verdict  experts  are  to  assess  damages  in 
five  other  particulars,  such  as  falling  off  of  revenues,  killing  of  Vene- 
zuelan citizens,  etc.  This  verdict  is  appealable  to  superior  court  and 
then  to  federal  and  cassation  court. 

Russell. 
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Minister  Russell  to  the  Secretary  of  State. 

Caracas,  August  23,  1907. 
Sir:  Referring  to  your  No.  94  of  August  1  (file  No.  1948/17-18), 
inclosing  certain  documents  from  the  "United  States  and  Venezuela 
Company  "  for  the  President  of  Venezuela,  I  have  the  honor  to  inclose 

?rou  nerewith  a  copy  and  translation  of  the  reply  of  the  minister  for 
oreign  affairs   to  my  informal  letter  transmitting  the  documents 
above  referred  to. 

I  have,  etc.,  William  W.  Russell. 


The  Venezuelan  Minister  for  Foreign  Affairs  to  Minister  Russell. 

Caracas,  August  20,  1907. 
My  Dear  Mr.  Minister:  Referring  to  your  excellency's  very 
courteous  letter  dated  the  13th  of  the  present  month,  in  which  vou 
advise  me  of  the  transmittal  of  two  private  communications,  in  Eng- 
lish and  Spanish,  from  the  United  States  and  Venezuela  Company  for 
the  President  of  the  Republic,  I  must  state  to  your  excellency  that 
both  documents,  referring  as  they  do  to  a  matter  which  the  Govern- 
ment of  your  excellency  has  already  officially  treated  of  by  corre- 
spondence with  this  Department,  I  must  presume  that  the  company 
at)ove  referred  to  is  cognizant  of  the  fact  that  its  case  has  already 
been  officially  discussed  by  the  Government  of  vour  excellencv. 
With,  etc., 

J.  de  J.  Paul. 


Minuter  Russell  to  th*  Secretary  oj  State. 

No.  228.]  American  Legation, 

Caracas,  August  24,  1907. 
Sir:  Referring  to  my  cable  of  the  22d  instant,  which  is  confirmed 
in  a  separate  dispatch,  I  have  the  honor  to  inclose  you  herewith 
copies  of  the  latest  correspondence  between  this  legation  and  the 
Venezuelan  foreign  office  in  regard  to  the  five  pending  cases  in  which 
American  citizens  claim  redress  from  the  Government  of  Venezuela. 
I  have,  etc., 

William  W.  Russell. 


[Inclosure  1.] 

Minister  Russell  to  the  Venezuelan  Minister  for  Foreign  Affairs. 

American  Legation. 

Caracas,  August  13.  VMfi . 
Mr.  Minister:  Referring  to  my  communications  of  March  30  and  July  9,  1907.  in 
regard  to  the  five  pending  canes  in  which  American  citizens  claim  redrew  from  the 
Government  of  Venezuela,  and  to  your  excellency's  answers  thereto  of  April  23  and 
July  24,  1907,  acting  under  instructions  from  my  Government  I  now  have  the  honor 
to  expressly  and  formally  propose  to  your  excellency's  Government  that  the  claim!* 
against  Venezuela  in  respect  to  the  above-mentioned  cases  be  submitted  to  arbitra- 
tion before  the  permanent  court  of  arbitration  at  The  Hague,  or,  if  Venezuela  shall  pil- 
fer, before  a  tribunal  of  three  jurists  not  members  of  The  Hague  tribunal,  to  l>e  select**! 
in  the  usual  manner. 

Trusting  that  I  may  be  favored  with  a  reply  at  your  excellency's  earliest  conven- 
ience. I  take  this  opportunity,  etc., 

William  W.  Russell. 
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[Inclosure  2. — Translation.] 

Minister  for  Foreign  Affairs  to  Minister  Russell. 

Ministry  op  Foreign  Affairs, 
Caracas,  August  20,  1907. 
Mr.  Minister:  Referring  to  your  excellency's  communication  of  the  13th  of  the 
present  month,  and  of  the  contents  of  which  I  informed  the  President  of  the  Republic, 
in  accordance  with  his  instructions,  I  have  the  honor  to  answer  your  excellency  that 
the  Government  of   Venezuela  adheres  wholly  to  its  position  as  expressed  in  the 
memorandum  of  April  23  and  in  the  note  of  July  24  of  tne  present  year,  in  answer  to 
the  memorandum  of  March  30  and  to  your  note  of  July  9  last. 
I  avail,  etc., 

J.  de  J.  Paul. 


Minister  Russell  to  the  Secretary  of  State. 

[Telegram.] 

Willemstad,  August  22. — Received  August  25 ',  1907. 
My  formal  proposition  for  arbitration  of  pending  cases  was  pre- 
sented on  the  13th  of  this  month.  Minister  for  foreign  affairs 
answered  under  date  of  *20th  instant  that,  in  accordance  with  instruc- 
tions from  the  President,  "the  Government  of  Venezuela  adheres 
wholly  to  its  position  as  stated  in  its  memorandum  of  April  23  and 
in  the  note  of  July  24  last,  in  answer  to  the  memorandum  of  March 
30  and  to  your  note  of  July  9." 

Russell. 


Acting  Secretary  of  State  to  Minister  Russell. 

[Telegram.] 

Department  of  State, 
Washington,  September  14, 1907. 
When  the  Government  of  Venezuela  pays  the  first  installment  due 
the  United  States  on  the  awards  of  the  mixed  commission  of  1903, 
you  will  write  a  note  to  the  minister  of  foreign  affairs  embodying  the 
following  language:  "My  Government  instructs  me  in  accepting  the 
first  installment  of  money  due  from  Venezuela  on  account  or  the 
awards  of  the  mixed  commission  of  1903  to  make  the  following  state- 
ment :  My  Government  insists  upon  a  revision  of  the  award  in  the  case 
of  the  Orinoco  Steamship  Company.  Pending  final  settlement  of  this 
question  no  portion  of  any  moneys  which  may  be  paid  by  Venezuela 
will  be  considered  as  paid  on  account  of  or  applicable  to  that  award. 
As  to  the  case  of  the  Orinoco  Company  (Limited),  however,  my 
Government  does  not  share  the  view  or  the  Government  of  Venezuela 
that  the  acceptance  of  the  sum  awarded  in  this  case  is  inconsistent 
with  the  position  of  the  United  States  as  set  forth  in  mv  memoran- 
dum a  of  March  30  and  my  notes  of  July  9  and  August  13.' r     Referring 

a  The  Department  is  in  receipt  of  the  following  letter,  dated  September  5, 1907,  from 
Ralston  &  Siddons  and  George  N .  Baxter,  counsel  for  the  Orinoco  Corporation : 

"  We  confirm  the  statement  made  in  our  conversation  with  you  this  morning  that  the 
Orinoco  Companies  are  content  that  in  the  arbitration  of  their  claims  against  the 
Republic  of  Venezuela  the  respondent  should  be  expressly  accorded  the  right  to 
allege  and  interpose  in  defense  the  decision  which  tne  umpire  of  the  American- 
Venezuelan  Mixed  Commission  organized  at  Caracas  under  the  Protocol  of  December 
17,  1903,  made  respecting  the  so-called  Orinoco  claims,  which  were  presented  to  that 
commission  for  adjudication.  The  validity  or  invalidity  of  such  alleged  defense  as  to 
any  or  all  of  said  claims  to  be  determined  by  the  tribunal  of  arbitration." 
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to  your  dispatch  No.  229,  of  August  28,  Department  on  August  26 
sent  you  an  official  list  of  the  American  claims.  You  will  be  governed 
by  that  list,  subject  to  the  instructions  contained  in  this  caole  as  to 
the  Orinoco  Steamship  Company  and  the  Orinoco  Company  (Lim- 
ited). 

Adee. 


Minister  Russell  to  the  Secretary  of  State. 

(Telegram.] 

Curacao,  September  27,  1907. 

(Received  3.50  p.  m.) 
Venezuelan  Government  has  answered  my  note,  sent  in  accordance 
with  your  cable  instructions  in  accepting  first  payment,  and  says 
that  it  considers  moneys  received  bv  me  as  paid  on  account  of  all 
the  awardsof  the  mixed  commission  of  1903,  including  the  award  to  the 
Orinoco  Steamship  Company,  this  being  in  compliance  with  the  terms 
of  the  signed  protocols,  and  that  it  does  not  consider  that  there  is  any 
question  pending  in  regard  to  award  to  said  steamship  company,  as 
in  its  three  notes  it  closed  discussion  in  regard  to  revising  the  awards 
to  the  Orinoco  Steamship  Company  and  the  Orinoco  Company  (Lim- 
ited) and  Manoa  Company  (Limited.) 

Russell. 


Minister  Russell  to  the  Secretary  of  State. 

No.  236.]]  £-  American  Legation, 

f'  Caracas,  September  28,  1907. 

Sir:  Referring  to  your  cable  of  the  14th  instant,  which  is  con- 
firmed in  a  separate  dispatch,  I  have  the  honor  to  inform  you  that  1 
have  accepted  the  sum  of  33,771.10  bolivars,  the  first  installment  of 
money  due  from  the  Venezuelan  Government  on  account  of  the 
awards  of  the  mixed  commission  of  1903. 

The  minister  for  foreign  affairs  advised  me  that  the  rate  of  ex- 
change to  be  applied  for  gold  dollars  was  5.55  bolivars,  but  this 
means  a^  New  York  draft  at  sixty  days'  sight  for  $6,084.88,  whereas 
a  sight  draft  at  5.65  bolivars  is  equal  to  $5,977.18,  a  difference  in  our 
favor  of  $107.70.  I  determined  at  first  to  purchase  a  sight  draft, 
not  knowing  whether  our  Government  is  disposed  to  accept  drafts 
at  sixty  days  in  payment  of  those  awards,  but,  as  I  had  cabled  for 
instructions,  I  have  concluded  to  await  your  answer. 

On  the  20th  instant,  after  having  received  your  cable  instructions, 
I  wrote  to  the  foreign  office  accepting  the  first  payment,  with  the 
reserve  in  regard  to  the  award  to  the  Orinoco  Steamship  Company. 
On  the  21st  instant  the  foreign  minister  answered  my  note. 

The  situation  here  is  becoming  more  strained  and  a  few  davs  ago 
the  Government  commenced  to  publish  in  the  local  press,  in  finglish 
and  Spanish,  all  of  the  correspondence  between  this  legation  and 
the  foreign  office  since  the  issue  of  the  yellow  book  which  contained 
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my  memorandum  of  March  30  and  Venezuela's  counter-memorandum 
of  April  23.  The  position  of  our  Government,  as  outlined  in  my  note 
of  July  9,  is  not  published,  but  only  Venezuela's  answer  to  that  note; 
thus  the  public  in  general  onlv  gets  the  one  side  of  the  affair. 

My  note  in  accepting  the  first  payment  of  the  American  awards 
and  the  reply  thereto  is  also  published.  The  Constitutional,  re- 
ferring to  the  publication  of  these  documents,  says: 

From  the  notes  which  we  begin  to  publish  to-day  the  country  and  the  people  who 
are  following  the  affair  between  Venezuela  and  the  United  States  will  be  made 
aware  of  the  powerful  reasons  which  have  induced  the  Chief  Executive  in  not  agreeing 
to  a  revision  of  the  awards  of  the  mixed  commissions  that  met  in  Caracas  as  inter- 
national tribunals,  as  well  as  his  reasons  for  not  disregarding  the  verdict  of  our  tribunals 
in  matters  exclusively  of  their  jurisdiction,  as  claimed  by  the  Government  of  the 
United  States. 

I  would  respectfully  suggest  to  the  Department  that  some  means 
of  cable  communication  with  Curasao  be  afforded  me.  I  am  en- 
tirely dependent  on  steamship  communication,  either  with  Curasao 
or  Trinidad,  and  can  receive  no  answers  to  my  cables  under  a  week 
or  ten  days,  and  am  compelled  to  wait  three  or  four  days  before  I 
can  get  a  cable  to  Curasao. 

In  regard  to  the  five  pending  cases  in  which  American  citizens 
claim  redress  from  this  Gfovernment,  as  presented  in  the  memoran- 
dum of  March  30  and  in  subsequent  notes,  I  would  like  to  be  in- 
formed as  to  whether  our  Government  insists  upon  its  position  in 
regard  to  each  and  every  case,  I  have  so  construed  my  instructions 
and  have  so  been  governed  in  mv  interviews  with  the  foreign  minister. 
I  bring  this  matter  up  in  case  there  should  be  a  possibility  of  arrang- 
ing two  or  three  of  the  cases  to  the  satisfaction  of  our  uovernment. 
The  possibility  is  very  remote,  however,  that  the  Venezuelan  Gov- 
ernment will  ever  consent  to  an  opening  of  the  award  to  the  Orinoco 
Steamship  Company,  or  to  an  arbitration  of  the  case  of  the  New 
York  and  Bermudez  Company. 

I  have,  etc.  William  W.  Russell. 


[Inclosure  1.] 

Minister  Russell  to  the  Minister  for  Foreign  Affairs  of  Venezuela, 

American  Legation, 

Caracas,  September  20,  1907. 
Mr.  Minister:  Referring;  to  my  communication  of  the  16th  instant,  I  have  the 
honor  to  inform  your  excellency  that  I  have  collected  from  the  Bank  of  Venezuela 
the  sum  of  33,771.10  bolivars,  a  payment  for  the  month  of  August,  1907,  on  account 
of  the  sum  due  the  United  States  under  the  awards  of  the  mixed  commission  of  1903. 
In  accepting  this  first  installment  of  money  due  from  the  Venezuelan  Government 
on  account  of  the  awards  of  the  mixed  commission  of  1903,  my  Government  instructs 
me  to  say  that  it  insists  upon  a  revision  of  the  award  in  the  case  of  the  Orinoco  Steam- 
ship Company,  and  that  pending  final  settlement  of  this  question  no  portion  of  any 
moneys  which  may  be  paid  by  Venezuela  will  be  considered  as  paid  on  account  of  or 
applicable  to  that  award. 

As  to  the  case  of  the  Orinoco  Company  (Limited),  however,  my  Government  does 
not  share  the  view  of  the  Government  of  Venezuela  that  the  acceptance  of  the  sum 
awarded  in  this  case  is  inconsistent  with  the  position  of  the  United  States  as  set  forth 
in  my  memorandum  of  March  30,  and  my  notes  of  July  9  and  Augupt  13. 
I  take,  etc., 

W.  W.  Russell. 
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[Translation.— Inclosure  2.] 
Minister  of  Foreign  Affairs  of  Venezuela  to  Minister  Russell. 

Caracas,  September  21,  1907. 

Mr.  Minister:  I  am  in  receipt  of  your  excellency's  communication  of  yesterday 
in  which  you  inform  me  that  you  have  collected  from  the  Bank  of  Venezuela  the  sum 
of  bolivars  33,771.10  (thirty-three  thousand  seven  hundred  and  seventy-one  bolivars 
and  ten  centimes),  payment  for  the  month  of  August.  1907,  on  account  of  the  sum 
due  the  United  States  under  the  awards  of  the  mixed  commission  of  1903. 

Your  excellency  further  adds  that  in  accepting  this  first  sum  of  money  due  by  the 
Venezuelan  Government  by  reason  of  the  awards  of  the  mixed  commission  of  1903 
your  Government  instructs  you  to  say  that  it  insists  on  a  revision  of  the  award  in  the 
case  of  the  "  Orinoco  Steamship  Company,"  and  that  pending  a  final  settlement  of  this 
question  no  portion  of  any  moneys  paid  by  Venezuela  will  be  considered  as  paid  on 
account  of  or  applicable  to  that  award. 

Your  excellency  concludes  the  note  to  which  I  refer  by  stating  that  in  the  case  of  the 
Orinoco  Company  (Limited)  your  Government  does  not  share  tne  view  of  the  Govern- 
ment of  Venezuela  that  the  acceptance  of  the  sum  awarded  in  this  case  is  inconsistent 
with  the  position  of  the  United  States  as  set  forth  in  your  memorandum  of  March  30, 
and  your  notes  of  July  9  and  August  13. 

The  Government  of  Venezuela  is  constrained  to  answer  categorically  your  ex- 
cellency's note  by  Quoting  the  following  statements  which  your  excellency  makes: 
"That  you  have  collectfKl  from  the  Bank  of  Venezuela  the  sum  of  bolivars  33,771.10 
(thirty-three  thousand  seven  hundred  and  seventy-one  bolivars  and  ten  centime*), 
on  aeeount  of  the  sum  due  the  United  States  under  the  awards  of  the  mixed  commission  of 
1903  "  and,  further  on,  "that  in  accepting  this  first  sum  of  money  due  by  the  Venezue- 
lan Govern ment  by  reason  of  the  awards  of  the  mixed  commission  of  1903  you  are  in- 
structed by  your  Government  to  say."  etc. 

The  receipt  which  your  excellency  gives  for  the  sum  of  bolivars  33,771.10  (thirty- 
three  thousand  seven  hundred  and  seventy-one  bolivars  and  ten  centimes)  which  you 
collected  from  the  Bank  of  Venezuela,  means  for  this  Government  as  follows:  That  your 
excellencv.  acting  in  your  character  as  representative  of  the  Government  of  the  United 
States,  which  is  a  creditor  of  the  Government  of  Venezuela,  by  reason  of  the  awards 
of  the  Venezuelan-American  mixed  commission,  created  by  the  Washington  protocol 
of  February  17,'  1903,  have  received  from  the  Bank  of  Venezuela  the  sum  of  oolivars 
33,771.10  (thirty-three  thousand  seven  hunderd  and  seventy-one  bolivars  and  ten  cen- 
timos)  which  is  the  first  sum  of  money  due  by  the  Venezuelan  Government  by  reason 
of  said  award,  said  sum  amounting  to  10.752  per  cent  of  the  30  per  cent  of  the  proceeds 
of  the  custom-houses  of  LaGuairaand  Puerto  Cabello  for  the  month  of  August  last,  said 
30  per  cent  being  set  aside  for  the  payment  of  all  the  awards  of  the  Venezuelan-Ameri- 
can mixed  commission  and  of  those  of  the  other  commissions,  in  strict  compliance  with 
the  terms  of  the  above-mentioned  protocol  of  February  17,  1903,  and  of  the  additional 
verdict  of  The  Hague  tribunal  of  February  22,  1904. 

The  Government  of  Venezuela  must  take  due  notice  of  your  excellency's  communi- 
cation referring  to  the  total  of  the  sum  received  from  the  Bank  of  Venezuela  as  the  first 
sum  on  account  of  the  amount  which  this  Government  owes  under  the  awards  of  the 
Venezuelan-American  mixed  commission,  said  sum  and  the  further  sums  which  it 
will  continue  to  deliver  monthly  for  the  same  purpose  being  set  aside  solely  and  ex- 
clusively for  the  definitive  payment  of  all  the  awards  of  the  above-mentioned  com- 
mission. 

The  Venezuelan  Government  is  not  concerned  with  the  way  in  which  the  (tovern- 
ment  of  the  United  States  disposes  of  the  amount  already  received,  nor  of  those  sums 
which  it  may  continue  to  receive,  after  said  amounts  are  in  possession  of  your  excel- 
lency's Government.  For  its  discharge  the  Government  of  Venezuela  merely  has  to 
deliver  to  your  excellency  the  sums  it  is  obliged  to  pay  in  execution  of  the  protocol 
signed  at  Washington  on  February  17,  1903,  in  accordance  with  the  awards  of  the 
Venezuelan- American  mixed  commission,  created  by  that  protocol,  and  also  in  accord- 
ance with  the  verdict  of  The  Hague  tribunal  on  February  22,  1904,  which  decreed 
that  the  Government  of  Venezuela  should  pay  the  claims  of  the  non blockading  nations, 
as  awarded  by  the  mixed  commissions  of  1903,  after  the  awards  to  Germany,  England, 
and  Italy  were  satisfied. 

The  receipt  from  your  excellency  is  a  proof  that  the  Government  of  Venezuela  is 
fulfilling  its  obligation  to  distribute  among  the  creditor  nations,  under  the  awards  of 
the  mixed  commissions,  the  monthly  30  per  cent  of  the  receipts  of  the  custom-houses 
of  La  Guaira  and  Puerto  Cabello  in  the  proportion  which  the  sums  due  each  bear  to 
the  sum  total  of  the  award.-  of  the  several  commissions.     Your  excellency  was  duly 
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notified  of  that  proportion  in  a  note  from  this  ministry,  dated  August  27,  No.  924,  fixing 
at  10.752  per  cent  said  proportion,  which  corresponds  to  $436,441.90,  the  total  of  all 
the  awarcls  of  the  Venezuelan-American  mixed  commission,  and  your  excellency 
acknowledged  the  receipt  of  my  note  on  the  29th  of  the  same  month. 

Your  excellency  states  that  your  Government  insiste-on  a  revision  of  the  award  in 
the  case  of  the  Orinoco  Steamship  Company,  and  considers  as  pending  a  definite 
settlement  of  that  question.  The  Government  of  Venezuela  has  given  no  motive  for 
the  Government  of  your  excellency  to  think  that  a  definite  settlement  of  that  question 
is  pending,  as  in  its  memorandum  of  April  23,  1907.  and  in  its  notes  of  July  24  and 
August  20,  in  answer  to  the  memorandum  and  notes  from  your  excellency  of  March  30, 
July  9,  and  August  13,  it  did  not  accede  to  the  pretensions  of  your  excellency's  Gov- 
ernment as  to  revising  the  arbitral  awards  in  the  cases  of  the  Orinoco  Steamship  Com- 
pany, Manoa  Company  (Limited),  and  Orinoco  Company  (Limited),  for  the  reasons 
therein  expressed,  thus  closing  definitely  discussion  on  this  matter. 

The  Government  of  Venezuela  deems  it  opportune,  in  view  of  the  insistence  of  the 
Government  of  the  United  States,  to  present  for  the  high  consideration  of  your  excel- 
lency's Government  the  text  of  the  two  notes  of  March  24  and  26,  1903.  from  His 
Excellency  Mr.  John  Hay,  then  Secretary  of  State,  to  His  Excellency  Don  Rafael  S. 
Lopez,  minister  of  Salvador,  in  answer  to  the  memorandum  in  which  said  minister 
requested  a  revision  or  reopening  of  the  award  made  by  Sir  Henry  Strong  and  Hon. 
N.  Dickinson  in  the  case  of  the  Salvador  Commercial  Company  and  others  against  the 
Government  of  Salvador. 

Said  notes  are  as  follows: 

44  State  Department, 

44  March  24,  1903. 

4  'The  undersigned.  Secretary  of  State,  has  the  honor  to  inform  the  Minister  of  Salvador, 
after  a  due  consideration  of  the  memorandum  from  the  minister  of  March  4,  1903,  that 
the  Government  of  the  United  States  does  not  find  in  it  any  reason  for  altering  the 
opinion  before  expressed,  that  it  is  in  no  way  empowered  to  revise  or  reopen  the  award 
made  in  the  case  of  Salvador  Commercial  Company  and  others  against  the  Govern- 
ment of  Salvador.  A  failure  to  carry  out  the  award  would  imply  in  addition  a  grave 
discourtesy  for  the  eminent  arbitrators  who  examined  this  case  and  a  serious  offense 
against  the  cause  of  arbitration.  The  Government  of  the  United  States  expects, 
consequently,  that  the  Government  of  Salvador  will  comply  with  the  terms  of  the 
protocol  of  arbitration  signed  by  its  Executive  and  ratified  by  the  National  Assembly. 

"John  Hay. 

"Don  Rafael  S.  Lopez,  Minister  of  Salvador." 

44  Department  of  State, 

14  March  26,  1903. 
"Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  communication  of  the 
present  month,  which  has  been  taken  into  consideration.  The  Department  considers 
in  no  way  applicable  to  the  case  the  principles  and  authorities  you  invoke  in  support 
of  your  contention  that  the  award  made  by  the  arbiters  in  the  case  of  the  Salvador 
Commercial  Company  and  others  against  the  Government  of  Salvador  is  illegal  and 
null.  I  do  not  see  any  reason  for  changing  the  view  as  expressed  in  my  note  of  the 
24th  of  the  present  month.  As  indicated  in  that  note  this  Government  expects  that 
the  Government  of  Salvador  will  comply  with  the  terms  of  the  protocol  of  arbitration . 
''Accept,  sir,  etc., 

"John  Hay. 
"Don  Rafael  S.  Lopez,  etc." 

These  laconic  and  decisive  answers  from  His  Excellency  Mr.  Hay,  denying  abso- 
lutely to  revise  the  Strong-Dickinson  award  are  presented  by  the  Government  of 
Venezuela  to  the  Government  of  your  excellency,  with  all  the  significance  with  which 
they  are  invested,  as  bearing  the  signature  of  that  eminent  statesman,  who  by  a  rare 
coincidence  also  signed  the  protocol  of  February  17,  1903,  by  which  the  claims  of  the 
Orinoco  Steamship  Company  and  the  Orinoco  Company  (Limited)  were  submitted 
to  the  decisions  of  the  commissioners,  and  in  case  of  the  disagreement  of  the  latter 
to  the  umpire  chosen  by  the  Queen  of  the  Netherlands,  with  the  stipulation  that  those 
awards  should  be  definite  and  conclusive. 

I  avail  myself  of  this  opportunity,  etc., 

J.  de  J.  Paul. 
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The  Acting  Secretary  of  State  to  Minister  Russell. 

No.  108.]  Department  of  State, 

Washington,  October  2,  1907. 

Sir:  Referring  to  your  dispatch  of  August  23  last,  I  inclose  copy 
of  a  letter  from  Mr.  R.  Floyd  Clarke,  counsel  for  the  United  States 
and  Venezuela  Company,  who  requests  that  the  Department  may 
make  one  more  effort  to  obtain  from  the  Venezuelan  Government  an 
explicit  admission  or  denial  of  the  receipt,  on  or  about  March  1  last, 
of  the  letter  dated  February  4  last,  and  addressed  by  the  company  to 
President  Castro. 

You  will  make  the  inquiry  desired  by  Mr.  Clarke,  either  in  the  form 
indicated  in  his  letter  or  substantially  in  that  form,  in  order  that  a 
reply  may  be  received  to  the  direct  question  whether  or  not  the  docu- 
ments in  question  were  received  by  President  Castro. 
I  am,  etc., 

Robert  Bacon. 


[Inclosure.] 

The  attorney  for  the  United  States  and  Venezuela  Company  to  the  Acting  Secretary  of 

State. 

New  York,  September  19,  1907. 

Sir:  I  have  the  honor  to  acknowledge  your  kind  favor  of  the  17th  instant,  together 
with  the  annexed  communication,  and  thank  you  for  the  courtesy  of  the  Department 
in  the  matter. 

In  regard  to  this  matter  I  must,  for  the  protection  of  my  clients,  petition  the  Depart- 
ment to  make  one  more  effort,  if  not  inconsistent  with  their  conception  of  diplomatic 
courtesy  in  the  premises,  to  obtain  a  categorical  admission  or  denial  on  the  part  of  the 
Venezuelan  Government  as  to  whether  they  received,  on  or  about  the  1st  day  of  March, 
1907,  the  important  letter  bearing  date  the  4th  day  of  February,  1907,  signed  by  the 
United  States  and  Venezuela  Company,  and  mailed,  by  registered  mail,  from  New 
York  City  on  the  20th  day  of  February,  1907,  to  President  Castro.  I  am  impelled  to 
do  this  by  the  fact  that  the  former  request  of  this  Department  for  information  in  the 
matter  has  been  evasively  answered,  and  as  the  rights  of  the  parties  in  future  arbitra- 
tion, if  any,  will  be  seriously  affected  by  the  question  of  whether  the  notice  of  rescis- 
sion was  received  in  March  or  in  August,  1907,  it  is  of  the  utmost  importance  to  now 
obtain  an  admission  or  denial  on  this  subject-matter. 

The  importance  of  this  matter  lies  in  the  following  fact:  Electing,  as  we  have  done, 
to  rescind  the  contract  because  of  the  repudiation  by  the  Venezuelan  Government  of 
its  obligation  to  allow  us  to  export  and  import  free  of  taxes,  we  are  compelled,  in 
order  to  recover  the  damages  of  the  expenditures  made  on  the  faith  of  the  concession, 
to  tender  back  to  them  the  concession  and  the  property.  The  property  has  been  kept 
in  repair  and  good  condition  up  to  the  time  of  this  tender  and  the  further  time  men- 
tioned in  it,  of  up  to  the  first  day  of  April,  1907,  awaiting  a  due  answer  from  the  Vene- 
zuelan Government  with  reference  to  said  notice  and  election,  acknowledging  its 
receipt  as  requested,  and  to  give  the  Venezuelan  Government  an  opportunity  to 
reaffirm  said  concession  if  their  acts  up  to  date  did  not  amount,  in  their  contention,  to 
a  rescission  of  the  same,  we  thereby  put  the  burden  upon  the  Venezuelan  Government 
to  say  then  and  there  whether  they  affirmed  or  disaffirmed  the  concession  and  pre- 
vented them  from  in  the  future  taking  the  point  that  all  their  acts  up  to  date  nad 
not  been  a  disaffirmance  of  the  same,  a  defense  which  Umpire  Plumley,  in  the  French- 
Venezuelan  arbitration  of  August,  1903  (Rallston's  report),  held  to  be  a  bar  to  the 
French- Venezuelan  Railway  as  against  Venezuela  for  the  rescission  of  their  railway 
concession.  In  other  words,  the  notice  of  rescission  sent  by  the  United  States  and 
Venezuela  Company  was  in  the  alternative. 

First.  That  by  reason  of  our  understanding  of  the  acts  of  Venezuela  down  to  date,  we 
deemed  that  they  had  intentionally  broken  the  contract  by  disaffirming  its  legal  exist- 
ence, and  therefore  we  claimed  the  right  to  rescind,  to  restore  the  property,  and 
recover  back  our  damages. 

Second.  If  the  Venezuelan  Government  thought  her  acts  up  to  date  did  not  amount 
to  a  breach  on  her  part,  and  a  disaffirmance  on  her  part,  of  our  concession,  then  we 
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requested  her  to  notify  us  to  that  effect,  and  we  would  then  willingly  accept  the 
concession  and  go  on  with  it. 

Third.  We  further  notified  her  that  we  had  kept  the  property  in  repair,  and  would 
keep  it  in  repair  until  the  1st  of  April,  1907,  to  give  her  an  opportunity  to  notify  us 
of  her  position  in  the  matter,  and  that  if  we  received  no  notice  from  her  on  or  before 
that  date  our  notice  o"  rescission  of  the  contract  would  stand,  and  we  would  look  to 
her  for  damages. 

You  will  note  that  this  kind  of  a  notice  of  rescission  prevents  Venezuela,  in  subse- 
quent arbitration,  from  taking  advantage  of  the  defense  they  successfully  interposed 
in  the  French- Venezuelan  railway  case  above  referred  to,  and  puts  the  burden  upon 
them,  in  any  court  of  equity,  to  either  answer  this  communication  stating  that  they 
had  not  intended  to  break  the  contract,  or  had  not  disaffirmed  it,  which  would  be  an 
affirmance  of  the  contract  and  would  satisfy  us,  or  by  refusing  to  answer  on  receipt 
they  would  be  equitably  bound  as  having  taken  the  position  that  they  intended  to  dis- 
affirm the  contract  and  stood  on  that  disaffirmance,  and  would  be  estopped  to  claim 
to  the  contrary  in  the  absence  of  fairly  notifying  us  as  to  what  position  they  took  in 
answer  to  this  communication. 

All  this  careful  drafting  of  this  notice  in  the  alternative  form  suggested  to  escape 
the  technical  defense  so  successfully  raised  in  the  French- Venezuela  railway  case 
would  have  accomplished  its  entire  result  if  we  had  the  proof  that  Venezuela  received 
these  documents  in  a  reasonable  time  prior  to  the  1st  of  April,  1907.  The  difficulty 
now  before  us  is  that  in  disaffirming  the  contract  by  not  answering  this  communica- 
tion either  in  March  or  August,  when  Venezuela  has  received  it,  she  will  now  raise 
the  further  question  on  subsequent  arbitration,  as  follows: 

1.  That  she  did  not  receive  this  communication  until  August,  1907. 

2.  That  between  the  1st  of  April,  1907,  and  August,  1907,  the  rainy  season  in  Vene- 
zuela, the  property,  the  railroad,  bridges,  etc.,  were  completely  destroyed  by  floods 
and  the  elements,  etc.  (we  are  speaking  now  merely  of  the  claim  they  will  make,  not 
of  the  facte),  and  that  hence  our  tender  back  of  the  porperty  is  void  because  we  ten- 
dered them  not  the  property  in  good  repair,  but  a  ruined  plant  and  railroad,  whence 
they  will  claim  that  there  are  no  damages  or  that  the  damages  should  be  very  small. 

Under  these  circumstances  we  desire  to  place  the  Venezuelan  Government  in  the 
position  of  catagorically  admitting  or  denying  the  receipt,  on  or  about  February  20, 
1907,  of  the  letter  mailed  to  President  Castro  containing  this  notice  from  New  York 
City  on  February  20,  1907.     We  want  this  for  two  reasons: 

First.  That  we  are  morally  certain,  from  information  in  our  possession,  that  the  letter 
was  received  on  the  27th  of  February,  and  if  they  deny  it  we  may  be  able  to  prove  the 
contrary  of  the  denial,  and  thus  stultify  their  State  Department  before  the  arbitrators. 

Second.  This  is  our  only  chance  to  get  an  admission  or  denial  on  this  question,  for,  as 
there  are  no  pleadings,  in  the  strict  sense,  before  the  arbitration  board,  we  will  simply 
be  put  to  our  proof  of  the  matter. 

Third.  We  are  not  now  certain  whether  we  have  the  proof,  as  in  matters  of  this  de- 
scription no  receipt  is  received  from  the  addressee  in  the  course  of  the  praetic  e  with 
registered  mail  matter  delivered  in  foreign  countries. 

We  have  now  a  tracer  in  the  New  York  post-office  tracing  the  delivery  of  this  leiter, 
and  will  probably  be  able,  with  a  great  deal  of  trouble  and  bother,  to  prove  its  receipt 
in  the  end.  but  are  not  yet  certain  of  what  the  result  of  the  tracer  will  be. 

To  show  the  necessity  of  further  correspondence  to  obtain  a  categorical  answer  as 
to  whether  this  letter  of  February  4,  1907.  mailed  February  20,  1907.  was  duly  received 
we  call  your  attention  to  Mr.  Root's  letter  to  Mr.  Russell  of  May  10,  1907,  No.  87,  in 
which  he  says:  "It  is  requested  that  the  Department  ascertain  whether  or  not  the 
papers  referred  to  have  been  received  by  the  Venezuelan  authorities,"  and  the  answer 
of  June  12,  1907,  from  the  Venezuelan  Government,  which  says:  "I  have  the  honor  to 
state  that  the  secretary-general  to  the  President  reports  to  the  minister  of  foreign  affairs 
that  the  letter  in  question  can  not  be  found." 

May  I  therefore,  on  behalf  of  the  company,  beg  of  you  the  further  courtesy  of  having 
the  Ainerican  minister  write  to  the  Venezuelan  foreign  minister,  substantially  saying: 

"Sir:  Referring  to  my  communication  to  you  on  or  about  May  10,  in  regard  to  cer- 
tain documents  in  English  and  Spanish,  containing  certain  resolutions  adopted  by  the 
board  of  directors  of  the  United  States  and  Venezuela  Company,  and  which  were  con- 
tained in  a  letter  addressed  by  that  company  to  President  Castro,  bearing  date  February 
4,  1907,  and  mailed  from  New  York  City  by  registered  mail  on  February  4,  1907, 
addressed  to  President  Castro,  being  the  same  letter  and  documents  which  are  referred 
to  in  your  answer  of  June  12,  1907,  and  duplicates  of  which  are  referred  to  in  my  letter 
to  you  of  August  13  and  your  courteous  answer  to  the  same  of  August  20,  I  would  say 
that  my  Government  would  be  pleased  to  know  whether  the  said  documents,  mailed 
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on  February  20.  1907,  by  registered  mail,  to  President  Castro,  were  received  in  due 
course  of  mail  on  the  27th  of  that  month,  or  at  what  date,  if  any. 

"Assuring  you,  etc." 

I  would  add  that  my  suggestion  of  a  letter  along  these  lines  is  merely  to  lighten  your 
labor  by  calling  your  attention  to  the  specifications  of  the  details  to  be  covered  in  case 
you  should  determine  that  you  can  properly  accede  to  my  request. 

Thanking  you  again  for  your  kind  assistance  and  attention  in  this  matter,  1  am,  etc.. 

R.  Floyd  Clarke. 


Minister  RusseU  to  the  Secretary  of  State. 

No.  243.]  American  Legation, 

Caracas,  October  26,  1907. 

Sir:  Referring  to  your  No.  108,  of  October  2,  1907  (File  No. 
1948/25),  inclosing  copy  of  a  letter  from  Mr.  R.  Flovd  Clarke,  counsel 
for  the  United  States  and  Venezuela  Company,  I  have  the  honor  to 
inclose  herewith  a  copy  of  my  letter  to  the  minister  for  foreign  affairs 
on  the  lines  suggested  by  Mr.  Clarke,  and  a  copy  and  translation  of 
the  minister's  reply. 

I  adhere  substantially  to  the  form  as  indicated  by  Mr.  Clarke,  but 
omitted  to  refer  to  the  dav  on  which  the  documents  are  alleged  to 
have  been  received.  Mr.  Clarke  has  apparently  made  some  mistake 
as  to  the  date  of  mailing  the  documents,  or  the  date  on  which  he 
states  they  were  received  in  Caracas. 

According  to  the  statement  of  Mr.  Clarke  the  documents  were 
"mailed  by  registered  mail,  from  New  York  City,  on  the  20th  day  of 
February,  1907/'  and  "we  are  morally  certain,  from  information  in 
our  possession,  that  the  letter  was  received  on  the  27th  of  February." 

Tlie  American  mail  steamers  leave  New  York  every  Saturday,  so 
that  if  the  documents  were  mailed  on  February  20,  Wednesday,  they 
would  have  left  on  Saturday's  steamer,  February  23,  and  our  records 
show  that  this  steamer  (the  Maracaibo)  arrived  in  La  Guaira  on 
Sunday  afternoon  of  March  3,  and  no  mail  was  distributed  until  the 
following  day,  March  4.  It  would  be  impossible  for  mail  posted  in 
New  York  on  Wednesday,  February  20,  to  reach  Caracas  on  Febru- 
ary 27. 

I  have,  etc.,  William  W.  Russell. 


[Inclosur©  No.  1.] 

Minister  Russell  to  the    Venezuelan  Minister  for  Foreign  Affairs. 

Mk.  Minixtkk:  Referring  to  a  conversation  I  had  with  your  excellency  in  the 
month  of  June  hint  in  regard  to  certain  documents  in  English  and  Spanish,  containing 
certain  resolutions  adooted  by  the  board  of  directors  of  the  Unitea  States  and  Vene- 
zuela Company,  and  which  were  contained  in  a  letter  addressed  by  said  company  to 
Hin  Excellency  President  Castro,  bearing  date  of  February  4,  1907,  and  mailed  from 
New  York  City  by  registered  mail  on  February  20,  1907,  addressed  to  His  Excellency 
President  Castro,  duplicates  of  which  are  referred  to  in  my  letter  of  August  13,  anil 
your  excellency's  courteous  answer  of  August  20,  I  am  now  instructed  by  my  Govern- 
ment to  sav  that  it  would  be  pleased  to  know  whether  the  documents  in  question, 
mailed  on  February  20,  1!K)7,  by  registered  mail  to  His  Excellency  President  Castro, 
weie  received  in  due  course  of  mail  that  month,  or  at  what  date,  if  any. 
I   t;ike.  etc. 

\\V  \Y.    Rl'88F.LL. 
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[Imlosure  No.  3.] 

The  Venezuelan  Minister  for  Foreign  Affairs  to  Minister  Russell. 

Caracas,  Oetober  /7,  1907, 
Mr.  Minister:  I  have  the  honor  to  refer  to  your  excellency's  courteous  communica- 
tion of  the  16th  of  the  present  month,  which  treats  of  a  conversation  which  I  had  with 
your  excellency  in  the  month  of  June  last,  in  regard  to  a  letter  in  English  and  Spanish 
containing  certain  resolutions  adopted  by  the  board  of  directors  of  the  United  States 
and  Venezuela  Company,  and  addressed  by  said  company  in  registered  mail  from  New 
York  City  on  the  20th  of  February,  1907,  to  the  President  of  the  Republic,  duplicates 
of  which  are  referred  to  in  your  excellency's  letter  of  August  13,  and  in  my  reply 
thereto  of  the  20th  of  the  same  month. 

Your  excellency  adds  that  you  now  have  instructions  from  your  Government  to  say 
to  me  that  it  would  be  pleased  to  know  whether  the  documents  in  question  mailed  on 
February  20,  1907,  by  registered  mail,  to  President  Castro,  were  received  in  due 
course  of  mail  that  month  or  on  what  date. 

As  I  explained  to  your  excellency  in  our  conversation  above  referred  to,  in  the  month 
of  June  last,  an  investigation  was  then  made  as  to  the  receipt  of  the  letter  and  docu- 
ments in  question,  it  developing  that  the  President  of  the  Republic,  who  at  the  date 
of  the  sending  of  the  letter  was  sick  at  the  watering  place  of  Macuto,  had  no  notice  of 
that  correspondence,  and  at  the  same  time  that  an  investigation  was  made  in  the 
archives  of  the  office  of  the  secretary  -  general  as  to  whether  or  not  the  above- 
mentioned  letter  existed,  said  letter  not  being  found,  it  being  entirely  unknown 
consequently,  as  I  had  occasion  to  state  to  your  excellency,  whether  said  documents 
arrived  in  this  city  or  had  been  lost  in  any  way. 

I  avail,  etc.,  J.  dk  J.  Paul. 


The  Secretary  of  State  to  Minister  Russell. 

[Telegram.] 

Department  of  State, 
Washington,  December  16,  1907. 

Write  a  note  to  the  minister  of  foreign  affairs  embodying  -the 
following  language : 

"My  Government  hereby  acknowledges  the  receipt  from  the 
Venezuelan  Government  of  $15,719.69,  the  same  to  be  applied  to 
the  payment  of  awards  made  to  American  claimants  by  the  Vene- 
zuelan-American Mixed  Claims  Commission  of  1903.  My  Govern- 
ment observes  the  statement  in  your  excellency's  note  of  September 
21  that  the  sums  now  being  set  aside  by  your  excellency's  Government 
are  for  the  payment  of  all  the  awards  made  to  the  nonblockading 
nations  by  the  Venezuelan-American  Mixed  Commission,  but  that 
the  distribution  of  these  sums  among  the  various  claimants  of  the 
creditor  nations  is  a  matter  in  which  the  Venezuelan  Government  is 
not  concerned.  My  Government,  therefore,  will  distribute  among 
the  various  American  claimants,  excluding  the  Orinoco  Steamship 
Company,  the  sums  already  received  and  to  be  received.  Concerning 
the  receipt  of  moneys  for  and  the  payment  of  the  same  to  the  Orinoco 
Steamship  Company  and  the  Orinoco  Company  (Limited)  on  account 
of  the  awards  made  to  them  by  the  Venezuelan-American  Mixed 
Commission,  my  Government  adheres  to  the  position  set  forth  in 
my  note  to  your  excellency  of  September  20." 

Root. 
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Minister  Russell  to  the  Secretary  of  State. 

No.  269.]  American  Legation, 

Caracas,  January  4,  1908. 

Sir:  Referring  to  your  cable  of  December  19,  received  in  Caracas 
December  28,  and  which  is  acknowledged  in  a  separate  dispatch,  I 
I  have  the  honor  to  inform  you  that  I  addressed  a  note  to  the  minister 
for  foreign  affairs  in  accordance  with  your  instructions,  a  copy  of 
which  note  is  inclosed. 

On  January  3  the  minister  for  foreign  affairs  answered  my  note, 
copy  and  translation  of  which  I  inclose. 

I  have,  etc.,  William  W.  Russell. 


[Inclosure  No.  1.] 
Minister  Russell  to  the  Venezuelan  Minister  for  Foreign  Affairs. 

Caracas,  December  SO,  19ffl. 

Mr.  Minister:  Referring  to  my  communication  of  December  7  last,  in  regard  to  the 
quotas  collected  and  forwarded  to  Washington,  said  quotas  being  due  under  the  Vene- 
zuelan-American Mixed  Commission  of  1903,  I  have  the  honor  to  state  that  the  draft 
mentioned  in  my  communication  has  reached  Washington  and  that  my  Government 
hereby  acknowledges  the  receipt  from  the  Venezuelan  Government  of  $15,719.69,  the 
same  to  be  applied  to  the  payment  of  awards  made  to  American  claimants  by  the 
Venezuelan- American  Mixed  Claims  Commission  of  1903. 

My  Government  observes  the  statement  in  your  excellency's  note  of  September  21 
that  the  sums  now  being  set  aside  by  your  excellency's  Government  are  for  the  pay- 
ment of  all  the  awards  made  to  the  non-blockading  nations  by  the  various  mixed  com- 
missions of  1903,  but  that  the  distribution  of  these  sums  among  the  various  claimants 
of  the  creditor  nations  is  a  matter  in  which  the  Venezuelan  Government  is  not  con- 
cerned. My  Government,  therefore,  will  distribute  among  the  various  American 
claimants,  excluding  the  Orinoco  Steamship  Company,  the  sums  already  received 
and  to  be  received.  Concerning  the  receipt  of  moneys  for  and  the  payment  of  the 
same  to  the  Orinoco  Steamship  Company  and  the  Orinoco  Company  (Limited)  on 
account  of  the  awards  made  to  them  by  the  Venezuelan- American  Mixed  Commission, 
my  Government  adheres  to  the  position  set  forth  in  my  note  to  your  excellency  of 
September  20. 

I  take  this  occasion  to  renew  to  your  excellency,  etc., 

W.  W.  Russell. 


,  [Inclosure— Translation.] 

Venezuelan  Minister  for  Foreign  Affairs  to  Minister  Russell. 

Caracas,  January  3.  1908. 

Mr.  Minister:  I  have  the  honor  to  acknowledge  the  receipt  of  your  excellency's 
courteous  communication  of  the  30th  of  last  month,  in  which  you  are  pleased  to  stats 
to  me  that,  referring  to  your  communication  of  the  7th  of  the  same  montn  of  December, 
your  excellency's  Government  acknowledges  the  receipt  from  the  Venezuelan  Gov- 
ernment of  $15,719.69,  the  sums  collected  from  the  Bank  of  Venezuela  by  your  legation, 
in  the  months  of  September,  October,  and  November  last,  and  which  are  to  be  applied 
to  the  payment  of  trie  awards  made  to  American  claimants  by  the  Venezuelan- Ameri- 
can Mixed  Commission  of  1903. 

In  regard  to  the  statement  which  your  excellency  makes  in  the  above-mentioned 
note  that  your  Government  will  distribute  among  the  various  American  claimants, 
excluding  the  Orinoco  Steamship  Company,  the  sums  already  received  and  to  be 
received  and  that  concerning  the  receipts  of  moneys  for  and  the  payment  of  the  same 
to  the  Orinoco  Steamship  Company  and  the  Orinoco  Company  (Limited;  on  account 
of  the  awards  made  to  tnem  by  the  Venezuelan- American  Mixed  Commission,  your 
Government  adheres  to  the  position  set  forth  in  your  note  to  this  ministry  of  Septem- 
ber  20  Jast.  I  am  constrained  in  turn  to  say  to  your  excellency  that  the  Government  d 
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Venezuela  ratifies  and  maintains  everything  that  was  stated  in  my  note  to  your 
excellency  of  the  21st  of  the  same  month  of  September  with  reference  to  the  payment 
that  is  being  made  and  will  continue  to  be  made  of  the  sums  awarded  by  the  Vene- 
zuelan-American Mixed  Commission  of  1903  in  favor  of  American  claimants,  without 
any  distinction  whatever.  • 

I  avail  myself,  etc.,  J.  de  J.  Paul. 


The  Secretary  of  State  to  Minister  Russell. 

No.  121.]  Department  of  State, 

Washington j  January  21,  1908. 

Sir:  I  have  to  acknowledge  the  receipt  of  your  dispatch  No.  269, 
of  the  4th  instant,  inclosing  copies  of  the  correspondence  exchanged 
between  you  and  the  Venezuelan  minister  of  foreign  relations  in  the 
matter  or  the  receipt  for  the  quota  paid  by  the  Venezuelan  Govern- 
ment in  satisfaction  of  the  awards  of  the  Venezuelan- American  Mixed 
Commission  of  1903. 

In  reply  I  have  to  say  that,  in  acknowledging  receipt  of  all  pay- 
ments by  Venezuela  on  account  of  awards  made  by  the  American- 
Venezuelan  Commission  of  1903,  this  Government  instructs  you  to 
say  that  it  adheres  to  its  position  as  set  forth  in  your  note  of  Decem- 
ber 30,  1907,  and  that  the  payment  in  question  is  accepted  and  will 
be  distributed  in  accordance  with  the  terms  of  that  note. 
I  am,  etc., 

Elihu  Root. 


Nicottj  Anable,  Lindsay  &  Fuller  to  the  Secretary  of  State. 

New  York,  January  30,  1908. 
Dear  Sir:  We  beg  to  inclose  herewith  a  schedule  entitled  u Sched- 
ule of  132  contracts  granted  by  the  Venezuelan  Government  from 
March  14,  1883,  to  August  14,  1905,  which  are  in  conflict  with  the 
Hamilton  concession,  or  which  have  a  bearing,  direct  or  indirect, 
upon  the  contentions  of  the  Venezuelan  Government  in  the  recent 
litigation  with  the  New  York  and  Bermudez  Company .' '  This  schedule 
was  prepared  by  Capt.  Robert  K.  Wright,  the  former  representative 
of  the  New  York  ana  Bermudez  Company  in  Venezuela,  as  the  result 
of  an  exhaustive  review  of  all  of  the  " Official  Gazettes"  during  the 
period  stated.  You  will  observe  that  references  in  each  case  are 
given  to  the  serial  number  of  the  Official  Gazette  from  which  the 
item  is  taken.  A  complete  file  of  the  Official  Gazette  is  in  the  office 
of  the  New  York  and  Bermudez  Company  at  Philadelphia.  Many 
of  the  contracts  show  upon  their  face  that  they  are  in  direct  conflict 
with  the  Hamilton  concession;  others  are  antagonistic  to  the  atti- 
tude taken  by  the  Government  in  the  recent  litigation.  As,  for  in- 
stance, there  are  a  number  of  cases  where  additional  articles  to  the 
Hamilton  concession  were  confirmed  by  Congress  and  treated  in  all 
respects  the  same  as  if  they  were  new  and  original  contracts.  This 
supports  the  contention  of  the  New  York  and  Bermudez  Company 
and  is  in  direct  opposition  to  that  of  the  Venezuelan  Government, 
which  is,  that  an  additional  article,  such  for  instance  as  the  additional 
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article  to  the  Hamilton  contract  for  the  channeling  of  the  Guarapichie 
River,  did  not  require  ratification  by  Congress. 

We  also  inclose  another  statement  showing  the  shipments  of  Ber- 
mudez  asphalt  from  the  property  of  the  Bermudez  Company  at 
Guanoco,  Venezuela,  made  by  A.  H.  Carner,  receiver,  to  tne  A.  L. 
Barber  Company,  New  York  City,  since  seizure  and  confiscation  of 
the  property  by  the  Venezuelan  Uovernment  in  July,  1904,  and  also 
showing  shipments  made  by  the  New  York  and  Bermudez  Company 
from  its  property  from  1891  until  July,  1904,  the  date  of  the  confisca- 
tion of  the  property  by  President  Castro. 

There  are  separate  affidavits  relative  to  each  separate  shipment 
made  by  A.  H.  Carner,  already  on  file  in  your  Department,  but 
there  has  not  been  formerly  filed  with  you  a  schedule  which  gives 
a  summary  of  these  shipments.  We  therefore  request  that  these 
documents  be  given  consideration,  together  with  the  other  docu- 
ments which  have  been  filed  from  time  to  time  in  this  controversy. 
It  is  our  opinion  that  these  exhibits  will  be  a  valuable  and  instructive 
part  thereof. 

With  much  respect,  etc., 

Nicoll,  Anable,  Lindsay  &  Fuller. 


[Inclosure.] 


Shipments  of  Bermudez  asphalt ,  from  the  property  at  Guanoco,  Venezuela,  of  the  Sew 
York  and  Bermudez  Company,  made  by  A.  II.  Carner,  receiver,  to  the  A.  L.  Barber 
Asphalt  Company,  New  Yory  City,  since  seizure  and  confiscation  of  the  property  by  th* 
Venezuelan  Government  in  July.  1904. 


Name  of  vessel. 

Date  of  ar-        Number 
rival.             of  tons. 

Rennet 

Sept.  19, 1904               2,110 
Oct.   22,1904               3.0(1) 

I  lermia 

Whitehall 

Dec.  28,1904               2,X» 

Total  for  1904 

7*00 

Aquila i  Jan.    18,1905  2.*fl0 

A-quila ,  Mar.  11,1906  2,X» 

Merchiston •  June    4,1905  2,700 

M.C.  Holm July   18,1905  3.400 

M.C.  Holm 8ept.  14,1905  3,-W 

M .  C.I  T  ol  m :  No  v .    9 , 1 905  3 . :  0> 


Total  for  1905 1S,400 


M.  C.  Holm Jan.  10, 1906  3.330 

M.C.  Holm Mar.  9,1908  3.350 

M.  C.  Holm i  May  18, 1908  3.350 

M.  C.  Holm !  July  25,1908  3,150 

Constance ;  Aug.  30, 1906  2.750 

M.  C.  Holm Oct.  5, 1906  3.250 

Constance Nov.    5,1908  2.33) 


Total  for  1900 21, 530 


M.  C.  Holm Jan.     2,1907  3.1*0 

Parran Mar.    2,1907  2.570 

M.C.  Holm Mar.  13,1907  3.400 

Nanette '  Apr.  25,1907  3.250 

Parran Apr.  30.1907  2.255 

M.C,  Holm j  May  25,1907  ,  3.500 

Enfield !  June  16, 1907  3.036 

Parran '  July   16, 1907  2.3S0 

Nanette Aug.  18, 1907  '  3.250 

Enfield Sept.  15,1907  .  3,M8 

Parran Oct.   30,1907  2.24» 

Snaettfi Nov.  14, 1907  .  2.S0O 
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Shipments  of  Bermudez  asphalt,  from  the  property  of  Guanoco,  Venezuela,  of  the  New 
York  and  Bermudez  Company,  made  by  A.  H.  Corner,  receiver,  to  the  A.  L.  Barber 
Asphalt  Company,  New  York  City,  since  seizure  and  confiscation  of  the  property  by  the 
Venezuelan  Government  in  July,  1904. 


Name  of  vessel. 

Date  of  ar- 
rival. 

Number 
of  tons. 

Enfield 

Dec.     2, 1907 
Dec.   28,1907 

3,360 
2,600 

Parran 

Total  for  1907 

40,479 

Jan.   29,1908 

Nanette 

2,500 

SHIPMENTS  OF  SAME  TO  ENGLAND. 


Sarstoon May     1, 1906 


800 


Total  shipments  to  the  United  States: 
1904 

SUMMARY. 

Tons. 
7,800 

1905 

18, 400 

1906 

21,550 

1907 

40, 479 

1908 

2,500 

Total  shipments  to  England: 

1905 

800 

Grand  total 

91,529 

Shipments  of  Bermudez  asphalt  by  the  New  York  and  Bermudez  Company,  from  its  prop- 
erty at  Guanoco,  Venezuela,  from  1891,  which  was  th*  first  year  in  which  shipments 
were  made  in  commercial  quantities,  until  the  seizure  and  confiscation  of  the  property 
by  President  Castro,  in  July,  1904: 


Tons. 
250 
1,130 


Tons. 


1891 

1892 

1893 1.743 

1894 7.038 

1895 3.025 

1896 5,655 

1897 11,  790 


1898 

1899 11,825. 

1900 15,914 

1901 21,767 

1902 8,293 

1903 23,783 

1904  (six  months  only,  until  July)  15, 062 

The  cessation  of  shipments  in  1898  was  due  directly  to  the  beginnings  of  the  con- 
spiracy to  rob  the  company  of  its  property,  taking  the  form  at  that  time  of  a  grant  by 
the  Government  of  the  title  to  the  property  to  native  Venezuelans. 

During  the  large  part  of  1902  the  property  of  the  company  was  entirely  cut  off  from 
the  rest  of  the  world  by  blockades  growing  out  of  the  revolutionary  movement  at 
that  time. 

The  shipments  in  1904  are  for  a  little  over  six  months,  or  until  the  seizure  of  the  prop- 
erty in  July,  and  were  therefore  at  the  rate  of  nearly  30,000  tons  per  annum. 

The  above  tonnage  figures  are  for  crude  asphalt.  In  1902  and  1903  small  quantities 
of  refined  were  shipped,  but  the  amounts  are  here  included  in  the  crude  equivalent. 


[Inclosure  to  lettei  oi  Nicoll,  Anable,  and  Lindsay.] 

In  the  matter  of  the  controversy  between  the  New  York  and  Bermudez  Company 
and  the  Venezuelan  Government. 

Contracts  of  the  Venezuelan  Government ,  1SM-1905. 

The  following  are  extracts  from  the  Official  Gazette,  the  official  publication  of 
the  Venezuelan  Go\  eminent,  relative  to  various  contracts  of  the  Venezuelan  Govern- 
ment, between  the  years  1883  and  1905,  including  the  Hamilton  concession.  A  large 
part  of  these  contracts  are  in  direct  violation  of  the  Hamilton  concession;  while  others 
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are  here  referred  to  as  having  a  direct  bearing  upon  the  recent  contentions  of  the  Vene- 
zuelan Government  in  its  litigation  with  the  New  York  and  Bermudez  Company. 

References  to  the  Hamilton  concession  are  found  under  the  following  numbers: 
10, 14,  22,  24,  26,  31,  32,  39,  44,  69,  70,  95  and  97.  This  record  proves  conclusively, 
that,  while  the  original  concession  with  the  first  additional  article  was  duly  approved 
by  Congress  in  accordance  with  law,  the  second,  third,  and  fourth  additional  article! 
were  never  so  approved  by  Congress,  and  therefore  never  became  valid  or  effective. 

The  Venezuelan  Government  first  claimed  that  the  second  additional  article  had 
been  ratified  by  Congress;  and  later,  that  such  ratification  was  not  necessary.  This 
official  record  conclusively  shows  that  the  second  additional  article  was  never  ratified 
by  Congress,  and,  furthermore,  that  it  was  the  uniform  practice  of  the  various  govern- 
ments, from  1883  down  to  1905,  when  the  property  of  the  New  York  and  Bermudez 
Company  was  confiscated,  to  treat  additional  articles  as  separate  and  independent 
contracts,  requiring,  in  all  cases,  the  ratification  of  Congress  in  order  to  make  them  valid 
and  effective. 

The  record  also  proves  that  in  scores  of  cases  the  Venezuelan  Government,  acting 
through  its  President  and  Congress,  granted  other  contracts  in  complete  disregard  of 
the  rights  of  the  New  York  and  Bermudez  Company. 
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Secretary  of  State  to  Mr.  Russell. 

[Telegram.]        , 

February  18,  1908, 
Ascertain  whether  the  refusal  of  Venezuela  to  accept  our  proposal 
of  arbitration  of  pending  claims  is  designed  to  apply  to  each  and  every 
one  of  the  five  claims  presented  by  you  on  the  30th  of  March,  and  if 
she  is  ready  to  arbitrate  any  of  those  claims  which  ones  she  is  willing 
to  arbitrate. 

Root. 


Minister  RusseU  to  the  Secretary  of  State. 

No.  289.]  American  Legation, 

Caracas,  February  29,  1908. 
Sir:  I  have  the  honor  to  inform  you  that  in  accordance  with  the 
instructions  contained  in  your  cable  of  the  19th  instant,  confirmed  in 
a  separate  dispatch,  I  addressed  a  note  to  the  Venezuelan  Govern- 
ment on  the  22d  instant,  with  a  view  to  ascertain  its  attitude  in 
regard  to  arbitration  in  the  five  pending  cases  presented  by  the  Gov- 
ernment of  the  United  States.  On  the  29th  instant  I  received  the 
answer  from  the  minister  for  foreign  affairs,  copy  and  translation  of 
which  is  inclosed,  as  also  a  copy  of  my  note  to  the  foreign  office. 
I  have,  etc., 

William  W.  Russell. 


[Inclosure.] 

February  22,  1908. 
Mr.  Minister:  I  have  the  honor  to  inform  your  excellency  that  I  have  been 
instructed  by  my  Government  to  ascertain  whether  the  refusal  of  Venezuela  to  accept 
our  proposal  of  arbitration  of  pending  claims  is  designed  to  apply  to  each  and  every 
one  of  the  five  claims  presented  by  me  on  the  30th  of  Marcn,  and,  if  Venezuela  is 
ready  to  arbitrate  any  of  those  claims,  which  ones  -she  is  willing  to  arbitrate. 
I  take,  etc., 

W.  W.  Russell. 


[Inclosure— Translation.] 

Ministry  op  Foreign  Affairs, 

Caracas,  February  29,  1908. 

Mr.  Minister:  I  have  the  honor  to  acknowledge  the  receipt  of  your  excellency's 
courteous  communication  of  the  22d  instant,  and  in  reply  to  the  question  asked  by  your 
excellency,  under  instructions  from  your  Government,  I  must  say  to  you  that  the 
Government  of  Venezuela  refrains,  for  the  present,  from  taking  into  consideration  the 
suggestion  made  to  it  in  your  courteous  note,  for  the  reason  that  up  to  now  you  have 
not  contradicted  (*'  contradicho")  the  notes  from  this  ministry  of  July  9  and  September 
20  of  last  year,  relative  to  the  points  which  have  been  the  subject  of  discussion,  and  in 
which  notes  were  well  set  forth  the  reasons  upon  which  this  Government  based  its 
refusal. 

Consequently,  as  the  cases  referred  to  by  your  excellency  can  not  be  considered  as 
being  comprised  amongst  those  which  call  for  diplomatic  action,  the  Government  of 
Venezuela  would  view  it  with  satisfaction  if  the  Government  of  the  United  States 
would  consider  this  question  as  closed,  the  interested  parties  always  having  the  right 
of  recourse  to  the  tribunals  of  justice  of  the  Republic,  should  they  deem  fit. 
I  avail  inyself,  etc., 

'  J.  de  J.  Paul.    - 
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Minister  Russell  to  the  Secretary  of  State. 

*        [Telegram.] 

Wellemstad  ( February  29) , 
-     (Received  March  3,  1908—1.40  p.  m.) 
The  Venezuelan  Government  answered  to-day  my  note,  sent  in 
accordance  with  your  cable  instructions  19th. 

Minister  for  foreign  affairs  states  that  Venezuela  refrains  from  con- 
sidering for  the  present  the  question  of  arbitration,  because  I  have 
not  as  yet  refuted  the  arguments  in  notes  July  9  and  September  20, 
in  which  notes  Venezuela  plainly -stated  grounds  for  refusing  to  arbi- 
trate.    Note  concludes  as  follows: 

Consequently,  as  the  cases  referred  to  can  not  be  considered  as  being  comprised 
among  those  which  call  for  diplomatic  action,  the  Government  of  Venezuela  would 
view  it  with  satisfaction  if  the  Government  of  the  United  States  would  consider  this 
question  as  closed,  the  parties  interested  always  having  the  right  of  recourse  to  the 
tribunals  of  justice  of  the  Republic  should  they  deem  fit. 

Russell. 
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